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ADVERTISEMENT 


JTO THR 

TENTH EDITION. 


This Edition brings down the Statutes co the close of the scs^ 
sion 8 & 9 Victoriae, and the Cases to the following Reports, in¬ 
clusive;—Moody’s Crown Cases, Vol. II; Moody & Robinson’s 


Nisi Prius Cases, Vol. II; Carrington & Kirwan’s Nisi Prius 
Cases, Vol. I; Queen’s Bench Reports, Vol. V, Part 4 ; and 


Davison & Mcrivale’s Reports in the Queen’s Bench, Vol. I, 


Part 4. 


The offences of Forestalling, Regrating, and Engrossing 
having been abolished by the stat. 7 & 8 Viet. c. 24, the Sec¬ 
tion relating to them in the former editions has been omitted. 
And the head of “ Fraudulent Bankruptcy ” has been transferred 
from the chapter relating to Offences against Public Justice, to 
that wl^ich treats of Offences against Public Trade, to which it 
seems more naturally to belong. 


Temple, Jan. 25, I81fi. 
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TO THE 

NINTH EDITION. 


In this Edition the Statutes are brought down to the close of 
the session 5 & 6 Victoria;, and the Cas^s to the following 
Reports, inclusive:—Moody’s .Crown Cases, Vol. II, Part 1; 
Moody & Robinson’s NisiPrius Cases, Vol. II, Part 3; Carring¬ 
ton & Marshman’s Nisi Prius Cases, Vol. I, Part 2; Adolphus 
& Ellis’s Queen’s Bench Reports, New Series, Vol. I, Part 2, and 
Gale & Davison’s Reports in the same Court, Vol. II, Part 2, 
The references have been examined and verified. 

J. J. 


Dec. U/, 1842. 



ADVERTISEMENT 


TO THE 

FOURTH EDITION. 


—♦— 

It has been my anxious wish, in preparing the Fourth Edition 
of this little Work, to render it deserving of the distinguished 
favour with which the two first editions were received by the pro¬ 
fession and the public. With this view I have carefully expunged 
the errors which have pervaded the last edition, the work of an 
anonymous editor, and have endeavoured, to arrange, under their 
appropriate divisions, the recent decisions and modern enactments 
upon the subject of the Criminal Law. I have found it necessary 
to reframe most of the indictments in the First Part of the Second 
Book, which I have done after an attentive consideration of the 
operative words of the respective statutes; and, to render the 
Work of more general practical utility, I have thought it expedient 
to add several additional sections, which, with the other new matter, 
has considerably augmented the bulk of the Work. The increased 
utility of the Work will, I trust, be a sufficient apology for the 
increase in size. 

I cannot forego this opportunity of acknowledging publicly my 
obligations to Mr. Baron Vaughan, by whose indulgence I have 
been enabled to insert, in the body of the Work, many cases 
Redded by the twelve Judges which are not reported. 

J. J. 
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TO 

THE FIRST EDITION. 

♦ '' 

In the year 1812, I collected all the authorities upon the 
Pleas of the Crown to be found in the text books, the books of 
reports, &c.; all that could elucidate the subject in Bracton, 
Britton, Fleta, and the Mirror; the substance of Hale, Hawkins, 
the Third Institute, Dalton, Foster, and East; all the cases upon 
the subject in the Year Books, the old reports, and in the modern 
and recent reports ; and all the statutes upon the subject, down 
to the period at which I made the collection. *Of these maferials 
I framed, with infinite pains-, a Digest in three volumes, one of 
which was actually published in the year 1813. 

When I contemplated the publication above mentioned, works 
upon the Pleas of the Crowm were extremely scarce; those of 
repute, upon the subject, were rarely to be had, even at most 
extravagant prices. But immediately upon the publication of my 
First Volume, two other works were announced upon the same 
subject, one of which was published very shortly after it was 
announced; the other not for nearly two. years afterwards. 
Their being announced, however, had the effect of deterring me 
from proceeding with my Work: I thought they would amply 
supply the deficiency of works upon the subject; and I felt too 
much diffidence in my own abilky to enter mto competition with 
the writers of them. Another, and a very elaborate work, has 
since been added, which has fully confirmed me in my dete^mina- 
tion not to publish the workVbrigmally contemplated. 
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As the subject of Evidence in criminal cases, however, had 
not been treated of by any of these vriiters, and as some book 
npoiT the subject was extremely desirable, 1 thought I might 
select from the Work I originally compiled such par^t of it as re¬ 
lated to evidence in criminal cases, and publish it, vrithout sub¬ 
jecting myself tq the imputation of wishing to enter into any com¬ 
petition with the learned writers of the Works already extant upon 
the Pleas of the Crown. I have made this compilation; I have 
added to it all the cases since decided, and the statutes since enacted, 
upon the subject; and 1 have compressed the whole into the 
smallest compass that appeared to me to be practicable, consis¬ 
tently with perspicuity. I have also added precedents of indict¬ 
ments and other criminal pleadings—not from any idea that this 
part of the Work was required by the profession, there being 
already one or two collections of great repute upon the subject— 
but merely because I found- it impracticable to give the evidence 
in particular cases in the simplified form 1 was anxious to 
give it, without also giving, in ecich case, the particular in¬ 
dictment or pleading the evidence was intended to support. And 
as I was thus obliged to give the precedents, I thought it desir¬ 
able, and, indeed, necessary, also to give such a summary of the 
law relative to pleading in criminal cases generally, as would en¬ 
able the reader to frame an indictment in cases where he might 
not be able to find a precedent. 

As to the arrangement of my materials, I have endeavoured to 
make it simple an^ perspicuous. The Work consists of two books 
—the First Book, which treats of Pleading and Evidence in 
criminal cases generally, is divided into two parts : the first, 
treating of Pleading generally, .namely, of indictments, inforiAa- 
tions, special picas, demurrers, t&c.; the second, treating of 
Evidence generally, namely of evidence of records, of matters 
quas^ of record, of private written instruments, and of parol evi- 
dence, the competency and credit of witnesses, &c. &c. 
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The Second Book, which treats of Pleading and Evidence in 
particular cases, is divided into four parts ;• the first treats of of¬ 
fences against the property and persons of individuals; the second 
treats of oiTences of a public nature, namely, ofiences against the 
King and his government, ofiences against public justice, ofiences 
against the public peace, ofiences against public trade, and ofience 
against public police and economy; the third treats of conspir¬ 
acies; and the fourth, of principals and accessaries. 

I have now apprised the reader of what he is to expect in the 
following work. Trifling as it nray appear, it has cost me much 
time and great labour. I have taken infinite pains to simplify 
my subject; to reject everything redundant or irrelevant; to 
compress the whole into the smallest possible compass consistent 
with perspicuity; and to clothe it in language plain, simple, and 
unadorned. In fact, my sole object has been, to make this a 
practically useful book: I neither anticipate nor desire for it a 
higher commendation. 

J. F. A. 

Spmond*s Inn, 
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Fraser (I Mood. C. C. 407) 

(1 Mood. C. C. 419) 


. 675 
. 69 

. 1.32 
.) . 121 
. lb, 

. 45 

. 359 
121. 490 
. 257 
. 29 

. 510 
. 629 
. 473 
• 417 
. 20 

. 147 
. 27H 
. 29.3 
32, 177, 302 
. . 74 

. 1,432 

. . 490 

491, 4.92, 4!)3. 

494 

-(2 Mood. C. C. 140) . . 16. 

Rex r. Fraud (1 B. 8c 3. 300) . 363, 369, 376 i 
vR. it R. .389) . 


• Pray (1 Hast, P. C. 2.36) 

. Frazer (1 Mood. C. C. 407) 
. Frederick (2 Str. 1094) 
Freeman (5 C. 5e P. 534) 
Krecth (R. & R. 127) 
French (R. & R. 491). 
Friar {] Chit. Rep. 702) 
Friend (R. & Rob, 20) 

(4 St, Tr. 599) 


223 
137 
261 
607 
2i)9 
ib, 
406 
2.56 

:m 

669 
3 

. 611 
. 116 
303, 309 
. 2‘)6 
. 1.53 

83.86 
. 305 
. ib. 
53, 261 
- 246 
. 185 

. 161 
. 216 
. 16. 
47, 104 
3, :m, 
370 

-... „ —, . . 665 

Gilham (1 Mood. C. C. 203) 119, 101, 

116 
. 101 
. .581 
. 116 
. 127 
. «)« 

. 675 
. 44 

. .54 

. 443 
. 174 
104, 4.13 
.321, 3.32 
. 141 
. 16 . 
ib. 


Reg. e. Gibson (C. & Mar. 672) 

Ilex Cl Gibson (8 East, 107) • • 

- (2 East, P, C. 508) 

-- , 1 . (1 Leach, 357) 

Reg. t>. Giddins (C. 8; Mar. 694) 

- Gilbert (1 C. 5c K. 84) 

Rex «. Gilbert (1 Mood. C. C. 185) 
—— ■' Gilbrass (7 C. 5c P. 444) 

Reg. c. Gilchrist (C. 5c Mar. 224) . 

-(2 Mood. C. C. 2.3.3) 

Rex ti. GilehrKst (2 Leach, 657,6!>7) 
-Giles tl Mood. C. C. 161!) . 

■ iR. 5: K. 366, n.) 


-(6 T. R. 265) . 

-(6 T. R. 267K 

-(R, 5tM.lHii) 

- Glikes (8 B. 8c C. 4.3!)) 

- Gill (1 Aroh P. A. 302) 

-(2 B. 5c Aid. 204) . 

-(2 B & Aid. 209). 

-(R. &R.431) 

-<1 Str. 490) . 

- Oillie> (R. 5c R. ;kM) . 
-‘Oillow (1 Mood. C. C. 85) . 

- Gilson (II. 8t 11. 1.38) . 31? 
-(R. 5c H. 138) . 

——— (2 Leach, 1007). 

(I Taunt, 25) 


Girdwoud (2 East, 


■ (1 Leach, 142) 


P. C.1J20) 2.5,6tM;, 
609, 610 


Reg.«. Frost (9 C. 5t P. 1^) 


Pry (1 Leach. Ill) 

- (2M. &R.42) . 

- (R. 5c R. 482) 

Fuller (1 B. & P. 180,181) 


(7 C. 5c P. 2fK») 
(2 East, PC.-f 
(I Leach, 187) 
(R. & R. ,3081 
(R & R. 408) 
(2 Russ. 88) 


• Fumeaux (R. 5c R. 335) 
' Fumival (H. & R. 44.5) 

. Furzey (6 C. A P. 81) 

• Gabbey (R. A R. IJ^) 
Gaby |R. 5c R. 178) 


Reg.«. Gadbury (8 C 8c P. 676) 

Rex V. Gainer (7 C, A P. 231) 

-Gallard (I Sess. Ca, 231) 

. . Galloway (1 Mood. C. C>234) 

——Gammon^ C. 8c P. 321) . . 

Reg. V. Gardener (2 Mood. C. C. 95} 567, 576 


ib. 
. as 

. 663 
. 49 

51,53, 
540 
. 133 
. 300 
. 16. 
103,124, 513 
261 
ib. 
276 
«98 
592 
.33 
178 
696 
66.3 
655 
Oil 
482 


-Glaudfield (3 Hast, P. C. 1034) 

- Gleed (Har. Dig. 84.9) 

- Glen (3 8. 5c Aid, .373) 

- G)os»op (4 B & A)d. 619) . 

Reg. r. Gloucestershire (C. A Mar. 506) 
Rex t>. Gloucestershire j4 A. 5c £11. Ii8!)) 

-Glover (R. 8c R. 269) . 

- Gnosil (1 C. A P, 304) 

-^ Goate (1 IM. Rayin. 7.37) 

Goddard (2 Hale, 25()) 

-(2 Ld, Rayni 

13 Salk. 171) 


.922) 


ib. 
316 
147 
66 
<18 
6.53 
, 19 

231,233 
254, 2.56 
. .364 
. W) 
. ib. 
. 54 

. 247 
. . 21 

. 428 
4, 105,681, 
682 
. 283 
47 

Reg. t). Goldthorpe (C. A Mar. .335) . 436 

-Godch (8 C. A P. 293) 173, 212, 213 

- Goodbndy (8 C. A P. 665). . 189 

- Goode (7 A. 8c Ell. .536) . . 16 

—-<C. A Mar. 582) . . 190 

-Goodfellow (C. A Mar. .569) <i70, 572 

-(1C. 5c K. 724) 663, 

Rexn. Goodhall (R. & R. 461) . . 293 

Reg. V. Gordon (C. 5c Mar. 41U) . . 127 


Godfrey (1 Learh, 287) 
GoR'{R, 8c R. 179) . 

Goife (1 Vent. 216) . 

Gogerly (K. 5c R. 343) 


Reg. V. Gnlde (2 M. 8c Rob. 425) 
Rex. V. Goldstein (R. 5c R, 473) 
(3 B. 5c B.201) 





TfMe. of Cases. 
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Pagv 

Rex t'. Gordon, Lord O. (Doug. 590,503) 

491, 4a3 

- Gordon (1 Fast, P. C. 362) . 7 

---(1 Leach, 31.5| . . 124 

-(1 Leach. 515) . 7, tiBfl 

-(1 Leach, A»l) . . .Wl 

-(J Buss.821) . . . 470 

-(R. & R. 4ft) . 20, 631,632 

■ (21 St Tr. 5.35) 


Gore (!) Co. HI) . 
Gotley ( R. & K. 84) . 
Gough (2 Dung. 791) 

-(2 M. & R,71) 

(Moo. St M. 7 I) 


nc(t. V. Gould (!) C. lit p. 364) 

Ilex V Gould (1 Le<ich, 4) 

-, <1 Hiiilt. ;Btl) . 

-Gratly (7 C. & P («fl) 

■ - tiialiain (2 Leach, .547) 

Grainger (3 Burt. 1617) 

- (Jrant (4 B. Ad. lOHl) 

-(Rv. & M. N, P. 27 ( 1 ) 

-Gt.iv (7 C. & P. 164) 

--^ (7 C iV P. 174 ) . 

— - tlreat Bulluii, Inhabs. (I) B 

— -Great CaiilW-ld (6 F.s|i. 1.3(!) 

- Green (."i (’. .V P. .312) 

--(7 C. & P l.Ki) 

-,1 sy ft II 

-(Jrecnai re ttl & P. ,12) 

--Gteg" (10 ‘ 4 t. Tr. App, 77 ) 

-(Fo..r. l!«l, 217 . 21H) 

■ -Gregory (.■•!). \ Ad. .V)5) 

-il vdk. .372) . 

Reg.v. Giegory (I C .t' K 2llH) 
lle\ I. Greol il \iid. l!)."i) 

-GM•yl2K^I^I, P. C 70«) 

■ - (.rice(7r A; P I!(t3) . 

- Grilhii (R. & R. l.'l) . 

Reg. e.Giiffiih (H ,t P. 24H) 

Hex e. Giifliih d C. Sr P. 2<Wt) 

---<« f. P. 24H) 

Reg I'.Grdhlhs I'l C. St P. 746) 
Rex r. firiggs ( I. |{.iyii 1 ) 

- Grtiiie. I Post 7'), n.) . 

Reg. e. Giimw.idf d •'.St K. .'if)21 
Ilex e. Grni'llev (I Russ, tl) , 
-Gicioudir dge (7 ('. A' I*. Cil 

-<5l>>3\enor (2''ti. 1I‘!.3) 

-,j \v,|s. IK) 

Groiotse 1 i7 C, .V P. 7081 
Groul 16 C & P. 62!(1 
CiioM-i7C. A P. 6 :f.*») 

- 11 Mooil C. 447» 

.Grinu-tll (■) ('. .V P. 

(iiii»sc () t.d. It.iym. 2.'»7) 
Gullv (L' a h, OK) 
t.iileh (\l. A M.433) . 
GuUridge i!l ('. A- P. 220) 

-(il C. A. P. 471 ) 

Gvvyn (1 .Sir. 401) 

Haddock ( Vndr. 14.5) . 
Iladholti (Cult. .MHH . 
ILig.in d) C. A P. 167) 
ilaiiie (6 C. A P. lo.'i) . 
Haines (R. A R. 4.51) . 
Haiiis (Coiiil) ;{,37) 

-(12 .Mod. >4) 


A r 



Reg. e, 

Uix I. 


Reg. r 
Rex e. 


Hate (Sir. 416) 

Hall (0 C. A P. ;i.5lt) . 
Hall (I 1) sV C. 12.3) . 
(3 C. A P. 4(l!i) . 

(2 I). A 11.241) . 

|2 l.(xii:li,.5.'i!» 

(1 Mcxid. C.C. 474 ) 
(R. sSj R.,35.5) 

(R. Alt. 463) 

(2 Stark, N. P.67) 
(3 Stark. 07 , (ifl) . 


113 
42(1 
5fHi 

20 
5!) 
2(i2 
00 , 11 !) 
242 
,5fl.» 

13.3 

31 
H2 
.VUI 
144 
41(1 
5!) 
71) 

.301 
61.3, 645 

117 

422 

TiT) 

134 
4!l.5 
ih. 
611 
72 
67 

6H(i 

2.57 

(413 
11!) 
4.54 
44" 
4.51 
1.53 
140 
2.50 
607 ,616 
1 « 

11, 4f)I 
!•> 
ift. 

407 

42* 

2:11 
ib. 
101, lIKi 
144 

'13 

.5‘.>0 
(>(! 
402 

1:16 

643 
13 
2.50 

607 

3(16 
13(1 
ih. 

53.3 

114 
671 
2.57 

till 
116 
270 

30f> 
201 
ib. 
141,27!) 


Page 

Rex t). ,|b11 (1 T. R. 320) , . 27,52 

- Hallard (2 Fast. P. C 490) . 3«l> 

Re M>. Halleit (!) C. A P. 740) . . 153 

Rex V Halloway (I C. & P 127) • • 24 

-(1 C A P. 1‘20) . . 48 

-(1 C. A P.190) . . 171 

- Hatpin (9 B. A C. 6.5) , . 6.30 

R-g.e. H,tmilton(l C. AK.212) . . «I7 

Rex V. Hamilton (7 ('• A P. 440) . . 676 

(« C. & P. 49) 243, 267, 262 


(1 Leach, 346) 


Hammersmilh (1 Stark, 35?) 
Hamnton (2 Leach, 1003) . 

(R. AR.221) . 

--(4 Tawnt. .304) . 

Hamnioiul (2 Fast, P. C lll!l) 

-.r—— (2 Leach, 499) 

- (2 Ks,)) 718) . 

-- - ... (I Leach, 447 ) •. 

Hampton (Greenw. Col. .Stat. 
143). 


-(1 Mnod. C. C. 2.55) 

-Hancock (B A It. I 70 ) 

H' g V. I landlcy (C. A Mar. .54?) . 

It.'x e. ILindley {HV. A P. 565) 

-Hankev (1 Burr. 316) 

-Il inks (.5 C A 1*. 419) 

-Hanley (t'ar. Sup. 2.54) 

Reg.e. llaiiTiuii Mood. C. 77R 
(!)C. <St P. 11) 


-Hans.in (C. sA Mar. .3:14) _ . 

Rex f. Hanson (Paley, by Dowling, 45, 

n.). 

- Harding (R. A R. 12.5) 

-(2 Vent. 21.51 

---(2 Vent. 31.5) 

-Hardwick (1 Phil I-v. 10.5) 

-- Hanlv (1 Fast, P. C (.0. 70) 

-' (1 I ast, P. C. 90. 9!) 

-(24 llow. .St. Tr. 7 . 5 . 5 ) 

-Hargi.ive (5 C. sA P. 17"l . 

Itig.n. li.iiLii.d (0 .\d, A I'll. 826) 

-—- (O M. A Rob. 141) 

(1 Per. A D,!).)) . 


242 

645 

191 

ib. 

ib. 

607 

<6. 

676 

17 

.3.3 

361 

246 

HR 

662 

7S 

.569 

(KH) 

.3!)7 

rb. 

366 


-Harley (1 A K. 09) 

-(•> M, A Rob. 47 .I) . 

R.'x e, Ikarlev (4 C. ik- P. 2(i!)) 

-- ,4 c A: 1 ». ;Ka)) 

— — H.iriii.an (I Hale, ;i.')4i 

(1 Hawk. c. 34, «. 7) 


106 
. 191 

. 490 
. 4!)5 
. 116 
409. 491 
10.5, 111!) 
. 165 
. 415 
. »i02 
. ib. 

ib. 
, 223 
, ;t60 
3 

4 . 37 , 439 

. 256 

. ib. 


Hanriwuud (1 Hast, P. C. 411, 


4401 
(1 Ktst. 44(1) 


Reg « 
Re.\ t 


Harper l!i Mod. fkll 
Haii.e.s 1)3 East. 270 ) 
Harris (1 C. A K. 7.51) 

-(2 Mood. C. C. 267) 

-i(' A M.ar. (Mil) . 

. Harris |.5 B Je .M.l. 926) . 

-- (.1 Burr. l/Ri) 

(.5 C, A P, 1.59) 


485 
. 493 
43, 66!) 
. 76 

. .376 
. >A. 

. .598 
L5(i. 571 

. 74 

. 448 

577 


-- (7 C. A P. 2.*s3) 

- (7 C. dE P. 41(;, 42!1) .362, 365, 

.3!)7 

- 17 C A P. 429) . 362, 3(i3 

- i7 t'. A P. 446) . . 452 

l7 C A P. .581) 


Il D. A R . 570 ) 

-iKa-t, P. C. 8(i2) . 

(I Leach, 16.51 

- (2 L'ach, 70 I) 

- (1 Mood. C, C. .T38) 
-.(1 Mood. C. C 39.3) 

(4 T. R. 202. 20,5) 


Harrison (2 Fast. P. C. 926) 
— it Leach,47) 

■ (I Le.neh. 180) 


- 2 Rol..Rep. 30) , 
- (2St.Tr. 314) . 

• (4 St. Tr. 492) . 

d 


162 

571 

393 

5(0 

3(X) 

120 

393 

2 

.385 

188 

385 

56 

489 

131 
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Rex e. Harrison (ft T. R. 60) 

- Hart (I^ch, 145) 45,46,103 

. . (2 East, P. C. 977) • 

-, Mlnter (6 C & P. lOfi) . 

-(7 C).«! P. 12.3) . 

-(7C. » P.652) 

—-—-(1 Mood. C. 


T<M6 of Cases. 

/ Page 
. 78 


C. 


.302 

( 6 . 

215 

40 

3611 


406) ... 

-Hartall (7 C. & P. 475) 

•- Hartel (7 C. * P, 77 . 3 ) 

— Hartley (R. ^ R. 1.39) 
Reg.e. Harvey (9 C. 8r P. 363) 
Rex V. Hnrvey (2 B. & C. 257) 

-(2 B. & C. 261) 

-(3 D. & R.464) 

--— (2 East. P. C.r 

-J-(I Leach. 467) 

(R. Ac R. 227) 


' Ha«lem (1 Leach, 148) 
Haslom (1 Leach. 46?) 
Hassall (2 C. & P. 4.34) 
Hastino^ (7 C. & P. 152) 
Ilaswcll (1 Douit. 387) 

-(R. At R.4.W) 

llatnelil (4 B. ft Aid. 7.3) 
Ilaughtoo (5 C. Si P. .*i.'S5) 
(5 C. 8r P. 51®) 


Reg. r.lIawdon (11 Ad. Ac Ell. 143) 

- (3 p. & n. 44) 

-Hawkes (2 Mood. C. C. 60) 

Rex. V Hawkeawood (1 Leach, 257) 

- (2 T, R. 0 OG) 

-Hawkins (3 C. At P. 3'»2) . 

■-(2 rnst. P C. 485) 

—— Hawthi (7 C. & P 281) . 

—— Harden (3 Burr. 1270) 

. H rydon (7 C. & P 41'i) . 

Reg. 1 -. Have^ (2 M. 8r Rob. 1.M) . 

-^ (2 M. & Rob 166) . 

Rex I'. Haymau (M. & M. 401) . 

- IL'ivne (12 Co. 113) . 

- (2 hast, P. C. 654) 

-- Haynes (4 M. Kr Selw. 24) . 

Reg. V. Hayward (1 C. & K. .KIO) . 
Rex V. Hayward (6 C. «• P. 157) . 

(R. & R. 78) 


Haywood |2 Kast. P. C. 1076) 

-(R. & R. 16) . 

Ha*v (2 C. & P. 458) . 
Headge (2 Leach, 10.33) 

(R. dt R. 160) 


a. 
. 60 
. 122 
. 277 

180, 190 
73 , 524 
. .364 
73,624 
183, 1.96 
. 1(1, 

. .385 

. 270 

. 146 
. 18 
. 146 

. 73 
. ms 
. 662 
. 316 
. 344 
. 69 

. ih. 

.374 

141. 
363 
. ifi. 
B, 6H4 
. .W 
. 2tK» 
. 77 
. 194 
. ft5 

68, 271 

6V, 6 7. 
&'!() 
33, 178 
. i6. 

■ .37 

. 192 
114,418 
452 


' Healey (1 Mood. C. C. 1) 
Reg. r. Hearn (C. & Mar. 109 ) 
- Heath (2 Mood. C. C. 33) 

Rex V. Heath (R. Ac R. 184) 

- - H •) b (2 Russ. 1244, 1st ed.) 

- HeVer (2 Str. 915) 

- Heldiam (4 C. Jb P. .394) . 

- Ileming (5 Ad. 81 K11. 6^) 

-(2 East, P. C .398) 

(2 East, P. C. 1116) 


I1»mstead (R. At R. .'144) 
Ilench (R. A R. 163) 


Reg. p. Henderson (C. Ac Mar. 329) 

■S - (2 Mood. C. C 192) 

- tC. Ac Mar. .328) 

Rex V. Hendon (4 B. Ac Ad. 628) . 
Reg.f. Henley |2 M. Ac Rob. 624) 

■ - Henry (2 Mood. C. C. 118) 

(9 C. AP.aOS) 


344 
ib. 
. I16 
. 279 

. ih. 
63, 178 

11 . 6 , 1.53 
190, 21.5, 
216 
613 
281 
76 
21 
76 
606 
610 
107 
188 
83 
292 
tA. 
. 6JB 
. 26 
2.55,260 
. ih. 
491,495 

74 


Rex e. Hensey (1 Burr. 642,644) 

-Herbert (2 L I. Ken. 466) 

-- Hevey (1 Leach, 229) . % 369 

-(2 Kast, P. C. 866) . ih. 

-(2 I^t, P. C. 858) . 674 

Reg.v. Hewett (C. A Mar. 5.34) . .1111 

—Hewint <9 C. A P. 786) . 102,103 


Rex p. Hewitt (R. & R. 158) 

-(R » R, 68) . 

Heydon (1 Bl. 3.31) 


Reg. V. Hibburd (1 C. A K. 461) . 
Rex V. Hickman ll Leach, 278 ) . 

_(1 Mo<k1.C. C. 34) 

Reg. V. Hicks (2 M. & R<*b. 302) . 
Rex r. Higgins (2 East. 6) . 

_rl_ (2 Burr. 12.32) 

-(3 C. A P. 6a3) . 

-(4 C. A P. 247) . 

-(9 ast. 6) 

Reg. p. llig>>inson (1 C. A K. 129) 
Rex P. Itiglev (4 C. A P. 3.36) . 

Reg.p. 11111 (2 Mootl C C.30) 

—--(8 C. A P. 274) 

-(2 M. A Rob. 468) 

-ll C. A K. )68j 

Rexv. Hill (R.A R. liHi) . 

(2 R-iss 310) 


Page 
. 64 

. 80 
. 137 
.• 67- 
. 256 
. 16 . 

31,434 
. 42 

. 54 

. 122 
. 681 
. tm 
. 13 

. 436 
. 103, 124 
105. 124, .360. 

3ii6 
. 247 
. 626 
107 . 294 


-(1 Ka‘t, P. C. 439) . 

- 12 Str. 791)) 

- Hind (R. A R. 2.VI) . 

Reg.p, Ilinliy {2 M.A Rob. .'>24) . 
Rex V. Hobby il C, A P. 660) 

-(R. ft! M. N. P.241) 

IlobMin (R A R. mi) 


294 
482 
5.34 
&31 
69, 171 
. 67 

. tb. 

. 26 

Rog. p. Hodges (8 C. A P. 196t . . 16 

Rex p. Hodges iMoo A 51.341) . 207.211, 

233, 346, 349 
. 61)7 
. 166 
S, 684 
lit). 482 

276. 280 
.31, 41)5 

277. 279 

68, 69 
. ib. 
STitt 

358, .364. ;i'7<l 

. .^‘*8. .370 
. 21). 162 
ft! 


-(3C A P.410) 

Hodg)jLs 17 C. S P.m) 
Hodgson (1 Leach. 6) . 

-iR A R 211) 

(3 C. A P. 422) 


Reg.p. Hi.gg (2 M. A Rob. 3)10) 

Rex V. II' gems (R. A R. 145) 

- Holden (5 11. A Ad. .34?) 

-(2 Nev. A M. 167) 

-(2 Le.sch, 1019) 

-(R A K. 154) 

--(2 Taunt. 3;«) 

R-g. p Holden (8 C. A P. mi) 

-(H C. A P. 6111) 

Rex p. Molding (Old Baitcv, June, 1821) 151 

- Holland (6 T R. 6117 I . • .37 

-(6 T. R. (i23) . . 44 

-(4'1. R. 4.57) . 72.84,86 

-(I T R 692) . . 74 

Reg.p. Holland {2 M. A Rob..351) 409, 411 

Rex r. Hollingher'y (4 B. A 330) . 106 


R^g p. Holloway (9C A P.4.3) 
Rex p. Hn)loway (6 ('. A P. .624) 
Reg. r. Hn)mes (1 C. A K. 248) 

- Holroyd (2 M. A Hob. 3.39) 

R X p. Holt (2 Leach, 693) 

- (.r, T. R. 446) 

-(6 T. R. 445) 

-(5 T. B 436) 

(•• Mod. 81) 


Holt (7 C. A P. .518) 
. (4 T. R. 436) 


Hood (1 Mood. C. C. 281) 
Hoo<l (2 Kasi, P. C. 9.5(1) 
Hope (I Moud. C. C. 414) 

-(1 Mootl. C. C. 3!Mi) 

Hopes (I M. A Rob..396,n. 
(7 C. & P. 1.36) 


Reg. p. Htipklns (8 C & P. 691) 

-(C. A Mar. 2.54) 

- Hornby (1 C. A K, 305) 

Bex p. Home (Cowp. 675) 

-(Cowp. 672) . 

-Horner (I Leach, 27 O) 

-(Cald. 2!I6) . 

(2 East, P. C.7<a) 


Horwell (1 Mood. C. C. 405) 
(6 C. A P. 148) 


Reg. p. Hoskins '2 Ld. Raym. 968} * 


. 181 
. 117 

. 341 
42, 107 
. 1«7 
. 128 
. 1.37 

. ib. 
448, 4.'i3 
. 629 
. 423 
. 363 
. .386 
. .'194 
. 119 
. ib. 
. 4118 
. 478 
. 191 
. 43 

. 624 
. 186 
X. ib. 
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-(7 L' St P. 619) 


Reane (2 Leach. 6 i 6 ) 

Reason (1 Str. 499) 

Heave (2 East, P C. 735) . 
Rccksiiear (I Mood. C. C. 342) 

Rcculist (2 Leach, 703) 

__(R. Sr R. 488) 

(6 C. St P. 408) 

w.. ma_^ AA#sv 


Ree.v. lieed (C. St Mar ,306) 

-(2 Mood. f;. C. 62) 

- (8 C. St P 621) . 

Rex V. Rted (M. St Muo. 403) 
(7 C. St P. 843) . 


Rees (7 (' Sr P. .168) 

-(5 C. & P. 302) 

, Evan (6 C. S: P.606) 


Reg n. Reeves (9 C. & P, 25) . 
Ilex e. Reilly (1 Leach, 4.14) . 

- Remnant (4 C. Si I*. 391) 

(R. Sc R. 136) 


Reynolds (It. St It.465) 
Rhodes (2 Ld. Raym. 8116} 

-(I Leach, 24) . 

(2 Sir. 728) 


Pose 
. 569 
. 196 
. 534 
.• 322 
47 , 104 
. t5. 

. 119 
. 261 
114 
2.14 
483. 
486 
. 363 
. 28 
. 176 
. 182 
. 37 R 

. ih. 
. 120 
292. 293 
119. 303 
. 160 
. 222 
411, 4.34 
. 577 
. 32 

rt 2 , 162.177 

624 


Rice 16 C. Sc P. 634) 
(3 l-ast, .181) 


um 

. 13.1 
. 146 
. .386 
. 6«».1 
. 181 
3 

39, 242, 
:i0.1 
. 11.1 
. IIH 
. 161 
. ib. 

. :«’i3 

— Iliehaidson (i VI. S; Kr>1>. 402) . (>7-1 
Reg V. Kkhinonil (I C. .V K. 24()i 83, 516 

Rex r. Rickets (.3 Cain)i (W) . . . 4.14 

- Kkkman(2 East, P. C. 10.15) UK), 121, 

.315 

-(2 I nsr, P.t’. 1(1.34) . .316 
“ . Wi2 

. 166 
. .11.1 
. 41 

. 64 

. 1.3 

157, 1.19 


Reg. V. Richards (I C. & K. .132) 
Rex tr. Richards 18 T. It. 6.34) 
-(1 M. St Rob. 177! 


-(5C S'P. .118) 
(.1 C. St P ,318) 

. (8 B. Sc t'. 240) 

■ (2 .Vt. ,V R 40.1) 
-lit. A it. 19.31 


-Riddley(M.Sc 11.51.1) 

Reg. V. Rider (8 C. St P. .1.3!)) . 

Rex p. Itidtte'ey (I hast, P. C. 172 ) 

- Ridley (H St R. .115) . 

Reg. c. Rigby (8 (!. Sr P 771 )) 

Rex D. Right ( tl S: R, 4,v;) . 


. Right 

Ring (8 T R. .W 1 ) 
Ris|<al (.3 Burr. 1320) 
(I \V. Bl .368) 


Rivers (7 ('. Sr P. 177 ) 


676 

. ib. 

. 118 
. 376 
. ib. 

. 40 

. 42 

. 4.3 

. HK> 

. 177 

. ,308 
. 674 
. 478 
. 482 
. 254 
91, 92 
. 91 

. m 

2, 584 
2 

36,10k 178 
52,240.246, 
262 

(I M. Sc Rob. 503) . 67, 

(1\V.BI.541) . 


Reg. V. R'lberts (2 Mo.xl. C. C. 258) 

-'t’.VV Mar. 612) 

Rex r. Roberts (I Mod. 10]) . 

-(4 Mod. lii.3) . 

-— iShow. 28!)) . 

-(1 Camp. 400) 

- (7 C Sr P. 461) 

-(2 I ast, P. C. 487) 

-(1 Camp. .3!)')) 

Reg. » Robins 11 C. Sc K. 4.11) 

- (2 M. St Roll, 612) 

Rex f. Robins (1 L“sch, 2fS). n.i . 
Reg. V. Robinson (12 Ad. Si E. 672) 

-i4 P. At D. .31')) 

-(4 P & D. :t97) 

Rex V. Robinson (2 Burr. 799) 

-(2 Burr. 80.1) 

-(1 Holt, 595) 

-(R. Sc R. 321) 


• 

7i.7« 








Tc^le of Cases. 


Rex r. Robtnion <6 T. R.S4S} . , 

- (2 Leech, 74») H)4,607,61» 

-(2 East, P. 0.651) . 178 

---(2 East, P. C. 065) . 180 

- ,2 Stark. N. P. 486) . 226 

--- (2 M. & Rob. 14) . 861 

-(1 Mood. C. C.327) . 806 

-(1 Mood. C. C. 4l.'W . 511 

-(2 East, P. C. 1110) 607,610 

Reft. V. Robson (8 C. & P. 423) . 357 

Rex «. Rolvion (R. & R, 413) . . 186 

-R'iche (11.each, 134) ... 88 

Reg. ». Rodgm (» C. 5e P. 41) 

_1# J t 


Rodway {» C. 5c P. 784) 


-(1 L«»ch, 89). 

R:»gier(2n.8^R.4.11) 
(1 B & 0.272) 


376 

-, -. - - 184 

Rex V. Roedam jCowi>. 672) . . . 158 

Reg. V. Rogers (» 0. & P. 41) 46, 338, 377, 386 

-J-)8 0.&P.62!») . . 3;»9 

-(2 Mood. C. C. 85) 511, 513, 

516 

Rex V. Rogers (2 Camp. 664). . . 106 

(1 Leach, 89, 428). . 3(»1 

. 304 
637,638,6.'>8 
15. 
39 
65 
ib. 
108 
bl 
491 
109 
78 
623 
188 
117 
442 
ai? 
116 


RolI> (1 Roll. Rep. 223) . . 

Ruokwood (Holt, 684) 

- 14 St, Tr. 677) 

-(4 St. Tr. 661, 697) 

-(H«i)t. 68.3. 615) 

-|4 St. Tr 661, m) . 

Rooney (7 C, & P. 517) • 

Roper (2 .str. 1072) . 

Rose (1 Learh, 342, n.) 


Reg.r. Rn.scnberg (1 V. & K. 233) 

Hex r. Rosier (1 Phil. Ev. 106) 

- Rosinski (1 Mood. t,'. C. 12) 

- Rourke (R. 5c K. ;)86) 

-Uowe (R. 5' R. 1.53) . . ..... 

Reg. I'. Rowed (3 Q. U. l»«i) 42, 4.1, 48?, 833 

---(2U. )t D. 518) . . i5. 

Reici'. Rowley (R. tc II. 110) . . ,'188 

-(15} Co. 87) . .417 

-(R. Ac .M. M. P. ;2)-») . 672 

-(1 MoikI. C. C.lll) . 574 

Reg. f Uud:ck (8 Ac P. 2.'17) . 177. 2^7 

Rex f, Rushworth (H. Sc R, 317) ■ 3/6 

Reg. e. Ru'.sell ((.’. Ac Mar.247) . . *3 

- -(<'. Ac Mar. .j4l) . . 314 

Rex V. Riis.sell (1 Mixed. C. Cr356) 5. 8. 431. 

684, 

-(1 Mood. C. r. 377) . 3i»i 

-(6B. &C.566) . . 6:!6 

-(8 Kast. 427) ... 641 

-Russell and others (9 I). and K, 

•MiO) . RVi, 642 

-<6 P. Ac C. 366) 642 

-. Lord (3 .St. Tr. 703) . 490 

-- Ru-isen (1 l asst. P. C. 4.38, 439). 482 

- Rust (1 Mood. C. 183) . . 308 

- Huston (1 Leach, 4i'8) . . 143 

Reg. f. Ryan (2 Mood. C. C. 16) . 60,451 

(2 M. Ac Rub. 213) 439.448, 463 
■ ■ ■ “ ' . 691 

. ib, 
. 157 
. 2 
. .'!84 
. 646 
. 75 

. 4.54 
647, 630 
98 


Rex V. Sadbury (1 Ld. Raym ) 484 

-(2 .Salk. 3.9.3) 

--.Sadler (4 C. Ac P. 218) 

-Sainsbury (4 T. R. 467) 

(4T. R, 4.'H). 


-St. An Irews (1 Mod. 112) 

-St. Uotolph (1 W. Bl, 4;«) 

Reg. t>. St. George (9 C. Ac P. 4U;j) 

Rex V. SL Giles (6 M. Ac Se). 260) 

Reg.f.St. John (9 C. Ac P. 40) 

Rex V, St. Mawgan i.i Menea^ (K Ad. 

& I-11.496) . 639 

-(.3 Nev. & P. 502) ib. 

-,^t. Pancras (Peake. 219) 648,649 

St. Woonard's (6 C. Ac 582) 643, 646 

Salisbury (5'C. & P. 166) . . 224 

--- -- 


Reg. V. Sandbrs (9 C. Sr P. 79) 

• - Sanders (Plowd. 474) • 

—— Sandya (C. & Mar. M7) 
(C. Ac Mar. 346) 


- - Saunders (8 C. » P. 2^) 

Rex V, Saunders (Plowd. 475) 

--(7 C. Ac P. 277) 

Reg.v. Savage (1 C. & K. 75) . 
Rex V. Savage (3 C. Ac P. 143) 

---(SC.AcP. 14.1) 

■■ ■■ ■■ .Sawyer (R. & R. 294) 

. . . Scaife (I M. Ac Rob. 661) 

-Scott (R, & R. 13) 

-(2 F.ast, P. C. 666) 

-(R & R. 415) 

-(i Leach. 404) , 

-(3 Burr. 1262) . 

(1 W. B). 291, 350) 


Reg. fi. Scotton (5 O. B. 493) . 

Rex e. Scudder (1 Mood. €• C. 216) 

-(3C. &P. 606) . 

-Scully (1 C. & P. .319) 

- Scutt (I Leach, 106) . . 

-(2 Leai-h, })04) . 

-Seaford (1 W. Bl. 432) . 

—. . Scar (I Leach, 416, n.) 

' Searle (1 M. & Rob. 76) . 

-Sedley (2 Str. 791) 

-, Sir Charles (10 SI 

Ap 93) 

-(1 Sid. 168) 

(1 Keb. 620) 


XXXlll 

Page 
. . 247 

. 420 
. . 118 

. . 433 

. . 482 

: : 4i\ 

. 66 

. . 131 

. . 186 

21. 66. 966 

. . 114 

. 34,178 

34 

. . 56 

. 90 

. . 691 

. ib. 

683 
438 
ib. 
419 
224 
<5. 
74 
183 
13 
534 


Tr. 


-Sefton (R. Ac R. 202) . 

Reg. V. Sell (9 C. & P. 346) . 

Kex V. Sellib (1 Mood. C. C. 850) 

-(7 C. Ac P. 830) . 

— Semple <1 Leach, 420) 

---(2 East, P. C. mi) 

Senior (1 Mood. C. C. .346) 


Salmon (R. & R. 26) 
.^Sanchar, Lord (9 Ca 189) 


9 


-(8 MmL ;i!!«) 

Sha1{cspc.ir (2 East, 83) 
Shakcbpeare (10 East, 8.3) 

-(1011.381,87) 

(2 East, 83) 


656 
ib. 
ib. 
306 
. 94 

. 411 
. 434 
28,187 
. 187 

_ 411,413 

Sergeant (R. At M, M. p. 352) . 147 

-(I Sid. 414) . . 63 

Sermon (1 Burr. 516, 543) . . 64 

Seward (1 Ad. Ac Ell. 706) 874, 675 

(1 I'ast, P. C. 461, 462) 674 

. t6. 

. 36 

30,101 
. 82 
. 176 
46.391 

. 277 
. 3 

. 186 
. ib. 
. 125 
126,S.’i9 
. 21 
. 462 
. 46. 

87, m 

. 90 

. 161 
105, 676 
. 623 
. 117 
. 124 
. 376 
. 187 
. 3.59 
. .364 
. 483 
36,178 
. 263 
. 418 
. .365 
490,491 
25 
1(» 


Reg. e. Sharpe (8 C. & P. 4.36) 

Rex tr. .Sharpe (1 Mood. C. C, 125) 

- Sharplcss (4 T R. 777) 

-(I laxich, 9-3) 

-(2 Ka-st. P. C. 675) 

■ ■ " Shaw il2 East, 479 ) . 

(R. & R. 526) 


Shawe (5 M. Ac Scl. 40.3) 
Sheard (2 Mood. C. C. 13) 
(7_C.&P. 846) 


Sheen (2 C. Ac P. 634) 
(2C. Ac P. ail) 


-Sheering (7 C. & P. 440) . 

Reg, V. Sholiarit (9 C. & P. 277) 

Rex V. Shelly (i Leach, 340, n.) . 

-Shepherd (7 C.« P. ,370} 

-(IL Ac R. 169) . 

-(1 Leach, 2^) . 

Reg. o.SheppaRl (9 Ac P. 121) 

Rex V. She))pard (I Leach, 226) . 

-jR. &! R. 168) . 

—— Sheridan (1 East, P. G. 438) 

—-— Sherrington (1 Leach, 513) 

-Sherwin (1 East. P. C. 421) 

Reg.e. Sherwood (1 C. Ac K 556) 

Rex V. Shukard (R. A R. 200) 

-.Sidney (3 St. Tr. 798, 8 O 7 ) , 

——"iSimmonds (1 Mood. C. C. 408) 

-H O. Ar P. 84) . 

-Simmona (1 C. At 84) . . 62 

Rc£. p. Simmonato (1 C. Ac K. 164) . 630 



xxxiv 


Hex V. Simons (6 C. Se P. S40) *, 

-(9 East, P. C. 731) 

. (2 Rest, I*. C. 719) 


Ta5le of Cases. 


Pagt 
121,133 
. 955 


Peg. e. Simpson (C. & 'Mjt. 669| 

Rex o. Simpson (1 Mood C. C. 

.1 .««« 


C. 410) . 
(KW.;)!) . . . 

(1 Hawk. c. 33, s. 25) 


266 
SOS 
116 
1!» 

.Skenett (2*cV& P.’427)"' ’ . 611 

Slaney (5 C. & P. 213) . 140, 151 

- . . Slaughter (4 C. & P. 554, n.) . 116 

-SHne (Dig. L. L. ai) . . 533 

-Small (8 C. 5c P.46) . • 1«5 

Reg. ». Smith (2 M. 5c Rob. 115) 239, 247 

-, Frances ll C. 5c K. 423) 190 

—-, Sidney (2 Mood. C. C. 

j. 295). 374 

- W. (2 M. & RoU 109) «S, 57, 

65, 84 


(a)) 


Rex e. Smith (2 C. & P. 449) 

' (2 Doug. 441) 

(1 Mood. C. C. 295) 
(3 C. & P 412) 

(3 C. 5c P. 413) 

(7 T. R. 80) 

(1 Stark. 242) 

(Fn<t. 242) 

(2 Stark. 211, n 
(R. 5t R. a«)) 

(2 Stark 208) 

(1 Holt, 614) 

(1 Mood. C. C. 289) 
(R. 5c M. N. P. 295) 
(R. 5e R. .386) - 
(R. & R. 2li7) 

(R, 5c R. 316) 

(R. 5c H. 516) 

(R. 5c R. 417) 


t. (1 Mood. C. C. 178) 

- (1 M. 5c Rob. 256) 

- (2 Rast, P. C. 497) 

- (5 C. 5c P. 2t)2) 

- (4 C. 5c P. .5',-9) 

-I4C. 5c P..369) . 

- ^2 C. 5t P. 1,33) . 
-(4C.&P. 411) . 

- <8 C. 5c P. 153). 

-(1 Russ. 459) 

-(8C. & P.173) . 
-(R.&R. ;)68) . 

- (1 Leach, 228) . 

-,C. (1 Mood. C. C. 473) 

George (7 C. Sl P. 147) 
M. ry (I Mood. C. 


1,471 
. 2 
. 59 

. it>. 

. 62 
. 76 

. 118 
. 121 
. 132 
. lb, 

. ib. 

. ib 
. 147 
. 171 
259,623 , 
277,279,280 I 
. . 278 

. . 280 

299, 306 
. 306 
. 300 
ib. 

. .302,303 

319,«331, 333 
320 


4tl9>. 

Rex p, Smyth (5 C. 5c P. 202) 

-(.3 C. & P. 201) 

-<1 M. 5c Rob 1561 

.Snan^ (2 Rast, P. C. 807) 


C. 


Keg. p. Snell (2 M. 5c Rob. 44) 
Rex p. Snow (1 Leach, 151) . 

■ (1 East, P. C. 245) 


366 
*b, 
411 
4-.'0 
4.12 
663 
690 
189. 

m 

32 

K! 
601 
15. 
22 

. . 4;)6 

. . 414 

. . ib. 

. . 28tl 

. . 683 

. 4, 365 

252) . 671 

Tr.804) 7 
54, 276 
. 489 


-Snowley (4 C. 5c P. 3S0j 

-Soare (R. & R. 25) . 

- - .Soares |R. 5c R. 251 . 

-Soloman (R. 5c M. N. P. 

• — ' - Somerset, Earl of (19 St. 

-Somertnn (7 B 5c C. 463) . 

-Sor.nerville «* a/. (I A.nd. 104) 

— — - Souter (2 Stark. N. P. C. 423) 

-Southern (R. 5c R. 444) . . 6b4 

Reg. p. Spalding (C. 5c Mar. 6(18) . . 577 

Rex V. .Sparling (1 Str. 498) . . 48 

—— Spearing (^R. 5c R. 250) . . 175 

. Spears (2 Leach, 82.5) . . 32,175 

-(2 East, P. C. 568) . 46. 

Reg.p. Spencer (I C.& K. 1.59) . . 69.> 

Rex «. Silencer (7 C. Sc P.770) . . 116 

-(RIMe M. N. P.97) . 128 

-(2 East, P. C. 712) . 256 


Rex p. Spencer (R. 5c R- 

-(3C. 5tP.420) 

Reg. p. Spicer (1C. 5e K. 61W) 
Reip.Spilier(5C.5cP..333) 

Keg.p. Spilling (2 M. 5c Rob. 107) 
Rex.p. Sptisbury (7 C. 5c P. 187) 

-S|X)nsoiihy (1 Leach, 332) 

— (2 East, P. C 


997) - . - . 

Sprogg (2 Burr. 993) . 

’ llpttggs (1 M, & Rob. 357) 

> Squire (R. & R- 349) . 

- & Ux. (I Russ. 426) 


-Squires (1 Russ. 16i . 

-Stallion (1 Mood. C. C. 398) 

- Standley (II. 5c R. 305) ■= 

-Stannard (7 C. 5c P. 673) 

Reg.e. Stanton (1 C.5c K. 415) 

Rex p. Sianton (7 C & P. 481) 

-Staples (Andr. 288) . 

-Slathim (1 Leach, 356) 

-Steadman (Kost. 292i . 

Reg. p. Steel iC. 5c Mar. .337), 

Rex p. Steel (1 Leach, 451) , 

-(Dy, 25) . 

-(Moor. 4, pi. 12) 

-(F. N. B. 233) . 

-— Sterling (1 Leach, 99) 

-Sterne (1 Leach, 473) . 

-Stevens (5 East, 244) . 

-(I Mood. C C. 409) 

(5 B. 5c C. 246) 


-Stevenson (2 Leaih>546) 

Reg. V. Steventon (1 C. & K. 55i 
Rex p. steward (2 B. & Ad 12) 

-(2 Ea<.t, P. C’. r<*2l 

—■— Stewart iR. 5e R. 3(53) 

-(2 B, 5c Ad. 12) 

-(It. 5c R. 288) 

-Stock (1 Mood. C. C. 87) 

-Mt. 5cR. 18.5) . 

• — ■ -- (2 Leacli, 10.15) 

-(2 Taunt 339) . 

-Stocker (1 Salk. 342, 371) 

Keg. V. Stockley (3 i). B. 2.38) 

(2 G. 5c D. 728) 


Rex p. Stockley (I East, P. C. 310) 

--Stokes 15 C’. 5c l». 148) 

-Stone (6 'P. R. 528) . 

-(Dy. 2041 

-(1 Leaeh, 234) . . - - 

(6 T. R. 627) 45)0, 491, 495, 4,96 
(4 C. 5c P. .37.9) . . .586 

• A n erwkcik 


Pave 

. m 

. 293 
51, 196 
. 413 
. 46. 

114,117 
. 146 
996, 

. 361 
. 67C 
306, 308 
. 277 

. 411 
. 18 
.314,316 
l,JU5, 683 
. 165 
. 482 
. 586 
. 73 

32, 177 
. 416 
• 677 
. 12 
. 46, 

. 46. 

. 46. 

363,371 
. 7 

44, .54 
. 4.52 
567,674 
. 66 
. 644 
. 76 

a 2sV4 

4, 365, (9<3 
. 73 

. .513 
. 189, 196 

300, 301, 30-2 
. tU. 
. ib. 
. 4.3 

62, 6.5 
. 46. 

423, 427 
. 561 
. 105 
. 121 
247 


Storr (3 Burr. 1698} 

’ Story (R. 5r R. 81) 

-I Dy. 298) 

Stoughton (2 Str. 900) 

cva. _II t:s 


Reg p. Stowell (1 Dowl. N. S. 320) 

-Strange (8 C. Sc P. 172) 

Rex. V. Stratton (1 Doug. 239, 24C 

- (1 Camp. 549, n.) 

-Streek (2 C. & P. 413) 

-Stretch (3 Ad. Sc KIl. 503) . . ..... 

Reg. p. Stringer I2 Mood. C. (5. ^1) 255, 260 

-(2 Ml od. C. C. 260) 

(1 C. 8c K 188} 


Strnner (I C. 5c K. 650) 
Stroud i2 Mood. C, C 270) 
(1 0. 5t K. 187) 


129) 


Rex p. Stroud (6 C. Sc P. 5;i5) 

-Sullens (I Mood. C. C.. 

Reg.e. Sullivan (C.Sc Mar. 2(19) 

Rex V. Sullivan (7 C. 5c P 641) . 

-Summers (2 Bast, P. C. 785) 

Reg. p.Sutton (2 Mood. C. C. 29) 

-(8 C. 5c P. 291) 

Rex p. Sutton |3 Ad. A Ell. 597) 

-IS w. 5c M. 353) . 

--(4 M. 4c Selw. 532) 107, 


2 

. 293 
. 490 
. 4.3 

. 65 

69, 451 
65.72 
. 674 
. 66 
159 


263 
. 46. 

. 162 
. 31 

. 46. 

. 197 
191,194 
. 453 
. 42.3 

. 107 
. 197 
«. 46. 

. 11 
46. 
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Sex V. Sutton (2 Str. 1074 ) . 

-iHardw. 37 O) . 

-(6B.&Ad C2) 

-(2Nev. . 

-(3 Ad & E. 5a5» . 

-Swaikins (4 C. & P MM) . 

-Sweeiing (] Eaut, P. C. 45?) 

Reg. e. Swinnerion tC. & Mar. 303) 

Uex V, Szudunkie (1 Mood. C. C.419). 

- Tacey «R, & R. 4.';2) . 

-Taft (1 U-ach, 172) . 

-Tandy (2 Leac)», 835) . 

- Tannet (R. & R. 361) 

- Taplin <2 East, P C.712) 

- - ^l^ant (4 Burr. 2136) 

-^-{4 Burr. 2]li6) 


Tattcrsal (1 N. R,ft3) 

(1 N. H. 94.n.) 


Reg. r. Taylor (8 C. & P. 726) 

-C. fi K. 21.3) . 

-. Saral» (8 C. & P. 733) 

Rex V, Taylor (1 Leach, 360) 

-(.3 B. & P. .V)0) 

-(It. &R.63). 

-(1 Leach, 366) 

■-(2 Sir 849, 1246) . 

(2 Hale, 182} 


-(6 n. & R. 42’) 

-{.3 B. & C. 602, 612 

-).3 B. Si C. 602) 

-(Peake, 11) 

-(1 Leach, 214) 

-(5 c. «Si P 302) 

-(H. &R.418) . 

-(1 Leach, 49) . 

-(5 Burr. 2793) . 

-(' ent? 293) . 

-(2 Stark. SI. 14.3) 

-(1 Camp. 404) 

-etal, |1 Leach, 47) 


Pa/ra 
. 516 
. ib. 
646, 661 

. t6. 

663 
322 

477 
120 
362 
326,328 
. 369 
. .511 
36, 101, 176. 

4(N) 
266 
74 

674 
no 
366 
163 
.363, 375 
116 
6 

. 26 
. Vt. 

32, 177 
. 42 

. ilt. 
65, 86 
. 86 
89, 637 
. 144 
146, 369 
l<iO 


Teague (2 1 ast, P. C. 979) 
(2 Russ. 341) . 


— (R & n. 33) 


— Teal (11 I'ast, ,309) 

— T- licote (2 .Stark. -'83) 

— Te.,tick (1 ivast, 181, n.) . 

-Theving (3 S'. Ti. 79, 90) . 

Reg. V. T'hotnas (9 C. At P. 741) . 

-(2 Mo(kI. C. C. 16) 


Rex 


. 243 
. 314 
. 414 
. 633 
. ib. 

. 572 

. 674 
141, 368 
. 141 
. .368 
160. 162 
. 120 
46, 3.‘>7 
. 490 
. 184 
. 387 
. ib. 
12, ia3. 


-(7 C. dtp. 8311 . 

L'homas (7 (L & P. 817) 

418 
. 36 

(R, 81 
. 68 
. 116 
. 117 
. 120 
. 243 
. 263 
. ib. 
. 698 
. 402 
34 

_ 52, (MB 

(1 Mood. C. C. 139) loo, 
406 

(1 Leach, 291). . 115 

(1 Mood C. C. 7H) 191, 
262, 417 . 424, 473 
(1 Leach, 338) . . 242 

(2 I ast, I*. C. 498) . 3(HI 
- ■ . to. 

. 279 

376,387 
. 387 
119.163 
. 118 
. 127 


-(2 rCast, P.C. 781) 

-(3 u. dc K 621) . 

-(4 M. & Sel. 442) 

-(6 C. At P.3 .3) . 

- (7 c. tsi p. :j45) . 

-(2 Leach, 637) 

-(Car. Su|). 293) . 

-(1 Leach, .330) 

- (1 i-ast, P C 417) 

-|4 C. & P. 2,37) . 

Reg. 1 '. 'I'hoinpson l2 M. & Rob. 336) 
Rex i>. Thompson (2 Russ. 174) . 
-(2 Leach, 910) 


- (2 Leaeh, 771 ). 

-ThorJey |1 Mi>od. C. C. 343) 

Reg. «,aThorn (C. & Mar 206) « 

-i2Mond.C. C. 210 ) 

- - Thornhill (8 C. & P. 673) . 

Rex t>. Thornton (1 Mood. C. C. 27) 
—-..Thrlng (5 C. & P. 607) 


Pag* 
. 640 
. 669 
. 422 
635.642 
ib. 


114 
121 
. 32 

. .34.3 
32, 177 
. 188 


Rex V. Tierhey (R. 6c R. 74) • • 

-Tilley i2 Leech. 662) . 

-Timmins (7 C.&P.499) 

-Tindall (1 Nev. St P.7I9) 

-(6 Ad. Si K. 143) . 

-Tinkler (I East, P. C 351,356) 

■ - Tipiiett (R. dc R. 609) 

Reg. v.Ti pin (C. Si Mar. 646) 

- 'rivey (1 C. & K. 704) 

Rex V. Todd (2 ■ ast, P. C. RM) . 

-Tolfree (1 Mood. C. C. 243) 

R^g. v.Tolle.i(C. dc Mar 112) . . <6. 

Rex V. Tomlinson (7 C. & P. 183). . 467 

-Tong (Kel. 17.18) . . . 122 

-(Kel. 17) . . . .489 

- Toi)ke (1 East, P. C. 98) . . 103 

-Topham (4 T. R. 127) • • 614 

-Tottenham (7 C.& P.327). . 322 

-(1 Mood. C.C. 461). ib. 

- - Towlc(R. & R..314) . . 6,682 

-- |3 Price, ).i6) ... 6 

-— (2 Mar^h, 465) . . . ib. 

-(2 Marsh, 46fi) ... 60 

——• Townley (Post. 7, 8) . . . 491 

Reg. V. Townsend (C. dt Mar. 178 ) 222,2^ 

Rex a. Townsend (Doug. 421) . . 649 

(2 Saund. 169 a, n.(I0|) (6. 


-(2 Camp. 494) 

TralTord (1 B. di Aid. 874) 
Tranter (1 Str. 499) . 
(Po-t. 292) 


Trapshaw (1 Leach, 42?) 
Travers |2 Str. 700 ) . 
(Glib. Kv. 144) 


Treasurer of Exeter (6 Man 
R. 167) . 

Treble (2 Taunt. 328) 

(B. dt R. 104) 


Trihcame(l Mood, C. C. 298) 
Tremearne (6 B. St C. 701) 

(7 IJ. & Ry. 084) 


Reg. v.l^ifield (9 C. & P. 284) . 

-Trevenner (2 M. & Rob 476) 

-Trilloc (2 Mood C C. 200 ) 

---jC. di Mar. 65(1) 

-Trueman (8 C. Sc P. 7^) . 

Rex ». Trusty (1 Past, P. C, 448) . 

-Tubby (5 C. M P. .530) 

-Tuek.r (4 Burr. 2040) . 

-(1 Mood. C. C. 13<) 

Reg. e.Turkwi)] (C. Sc Mht. 216). 
Rex i>. Tunnard (2 East, P. C. G»i7) 
Reg. V.'Punier (2 M. d: Rob. 214) . 

-(8 c & P. 765I 

-(2 M« od. C. C. 41) 

Rex v. Turner (1 Leach, 530) 
-(1 Mood. C. C.2.19) 

— (1 Sid. 17 I) . 

— (1 M. & Selw. 20.3). 

— (1 Mood. C. C. 347 ) 

— (1 Mood. C. C. 347) 

— (1 Ltach, 306) 

— (4 C. di P.24.5) 

— (1 Mood. C. C. 289) 

— (Comb. 407, 408) . 

— (1 Mood. C. C. 47 ). 
(13 Easr. 228) 


Tutchin (6 ^t. Tr. 6.32, 690) 

-(Holt. 424) . 

Twisileton (1 Lev. 257) . 

-(IHii.-JIJ?) 

-(2 Keb.32) 

(1 Hawk. c. 44, s. 10) 


-Twyn(Kel. 22) . 

—— Twyning (2 B. dc Aid. 386) 

-JTye (R.& R.316) 

——— “Tyers (H.& R. 402) . 
Reg. e.'Tyler (8 C. & P, 016) . 
Rex e. Tyler (1 C. dt P. 1S5) . 
-(1 Mood. C. C. 428) 


16. 
67 
417 
ib. 
304 
143 
to. 

160 
369 
>6. 
41 
568 
. ib. 

. 67 
. 206 
. 411 
. ib. 
. 69 

. 263 
. IIU 
. 04 

008. 009 
4 

. 189 

. 27 

. 430 
. .504 
33. 177 
60, 313 
68, 309 
. 106 
. 122 
. 270 

. 304 
. 313 
. 322 
. 419 
. 612 
. 674 
624, 626 
. > 6 . 
. 478 
. ib, 
ib. 
ib. 
490 
. 124 
. 407 
. 276 
6,686 
. 116 
. 610 
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Tccbie of Cases. 


I 


Pagt 

Rex V. Upchurch (I Mood. C. C.4GS) . 116 

-Upton |6 C. % P. 133) . 644 

- Van Butihell (3 C. & P. 629) 114, 413 

——<• Vandercomb(2 Leach. 716) . 67 

- (2 Leach, 712) 89,90 

and Abbott, (2 


Leach. 708) 

Vane (Kei. 14,13) 
<Kel. 15) 


Van Muym (R. & R. 118) 
Varley (2'W. Bl. «82) 


309 

25 

489 

180 

602 


Reg. D. Vaughan (8 C. Sc P.276) 46. 357, 358, 

366 

Rex V, Vaughan (4 Burr. 2494) > . 73 

--<5 St. Tr. 2.5) . . 121 

-(5 St. Tr. 29) . • 156 

--(Holt, 689) . . 162 

•— -.. .(.5 St Tr. 20) . . *6. 

-(8 C. i P. 276) . 383, 386 

-(2 Salk. 634) . 495,496 

-(5 .St. Tr. 17,39) . ft. 

-(4 Burr. 2494,23(H)) . 580 

-Verclst (3 Camp. 432) . 124, 572 

- VilIeneuvc(2East, P. C.830) . 291 

Reg. r. Vincent (» C. & P.91) . 62, 5!)2 

- Vlrrier (4 P. & D. 161) . 570, 571 

-Vivian (1 C. & K. 719) . . 377 

Rex V. Voke (R. & R. 531) . 104,110, 439 

-Vv»c(l Mood. C.C. 218) . . 216 

-Waddington (2 East, P. C. 513). 38 

—--I (2 Hawk. 25, ss. 76, 

77) . . . 

-(1 East. 143,167) 


(I B. Ac C. 26) 
Wade (1 Mood. C. C. 86) 
Wadsworth (5 Mod. 13) • 

Wagstaff (R. Sc R. 398) 
Wait (1 Bing. 121) . 

(R. St R. 507) 


Waite (1 Leach, 28) 

-(2 East, P. C. 570) 

(1 Wils. 22) 


-WakeOeld (publ. hy Murray, 

257) • . . 

(Lancaster Ass. 


ft. 
. 69 

74, 5;w 
. 144 
. 64 

. 606 
. 146 
. ft. 
. 73 
. 191 
ib. 


1827) 


- Wakeling (R. & R. 604) 

Reg. V. Walford (8 C. & P. 767) . 

Rex V. Walkeley (6 C A P. 175) . 

- (4 c. & P. 1.34 . 

Reg. p. Walker (2 M. A Rob. 446) 

- (2 M. & Rob. 212) 

Rex V. Walker (3 Camp. 264) 


(4 Co 41 a) 

- <Ry. & M. 15.5) . 

. (1 Mood. C. C. 155) 

- (6 C. & P. 657) 

■ (1 C. A P. 320) 

(1 Leach, 97) 


148 
476, 
477 

293 
1.14 
115 
271 
92 
482 
36. 37,101, 
176. 6!H) 
42 


Reg.a. Walkling (8 C. A P. 24.3) 
Rex V. Wall (2 East, P. C. 953) 
Reg.v. Wallace (C. A Mar. 200) 


171 
201 
289 
. 421 
. . 559 

. 166 
36.3,371 
2.3, 26, .320, 
690 


- 13 Mood. C. C. 200) 

Rex V. Wallis (Mlk. 334) 

-(1 Mood. C.C. 344) 

-WaUh (R. A R. 218) 

-(1 Mood. C. C. 14) 

|R. A R. 215) 


6.90 

6 

316 

191 

193 


Walter (7 C. A P. 207) 
(.3 Bsp. 21) 


Rpg.v. Walters (C. A Mar. 588) 
Rex V. Walters (1 Mood. C. C. 13) 

-(5 C. A P. 1,38) . 

Reg.«. Wankiyn (8 C. A P. 290) 
Rex V. Ward (4 Ad. A Ell. 384) 

.. (6 Nev. A M. .38) 

-Wardle (2 Vast. P. C. TK!) 

-(R. A R. 9) 


. 528 
. .387 
. 24.5 
. 288 
.. 68 
^.642 
. ft. 
. 107 
. ft. 


Rex V. Warner (1 Mood. C. C. S80) 

-Warre (1 Str. 698) 

- Warren 1 SM. 247) , 

-(6 C A P. .3.35, n.) 

- (1 Russ. 686) 

(2 Russ. l42) 


457) 


Page 
426 
27 
30 
2.37 
481 
M4 

Warshaner (1 Mocid’c C. 460) 46, 

47. 49, 50, 362. 397 

-(7 C. A P. 429) . 46,47 

Wartnahy (2 Ad. A I'll. 435) 68, 69 

Warwickshall (1 Leach, %3) . 119 

Waters (7 C. A P. 250) . . 407 

■-. Ellen (1 Mood. C. C. 

. 31 

. 309 

lamp. 21.5) . -|(25, 527 

~ 19?») 7C75. .588 


Reg. p. Watkins (C. A Mar. %4) 
Rex V. W'alson (1 ('amp. 215) 


i2 T R 
(2 Stark. N.'P. 134) 
(2 Statk. 140,141) 

(2 Stark. 136) 

,2 Stark. 140) 

(2 Stark 157) 

(6 C. A P. &5.3) . 

(2 Stark. 116) 

(2 I.each. 640) 

(2 East, P. C.680) 
(2 Stark. 137) 

(R. A R. 468) 


Watts (K A R. 436) 

- (.3 B. A B. 197) 

- (M. A M. 281) 

-(2 E.m. 675) 

(1 Salk. 3.57) 


108 
. 122 
. 149 
. 151 
ft. 

. 161 
. 163 
. 186 
. ft. 
490, 491 
AVI, .564 
35.0, .360 
. 360 
. 6115 
. 42 

. 647 
. 630 
. 294 
. 2:10 
65, 66 
. 66 
69 

. 75 
. 118 
. 146 
. 206 
. .359 
. ib. 
. 413 
• 76 

. 491 
. 484 
. 425 
. 114 
. 24 

. 89 

.51, lf)6 
. 146 
. 502 
. 689 
. .35 

. 328 
. 106 
. ft. 

. 171 

Reg, i'. Westmark (2 M. A Rob. 305) 64.5, 649 
Rex V. Weston (2 Str, (B3) . 57.64 

- Westwoi^ (R. A R. 49.5) 246, 299 

-Wethcrell (R. A R. .381) 64, 68 

Reg.p. Weltenhall (2 M. A Hob. 291) 67 

-Wheater (2 Mood. C. C 45) . 119 


Waully (1 Mood C. (’. 16.3) 
Wavell (1 Mood. C, C.224) 
Weale (.5 C. A P. 135) 

Webb (.3 Burr. 1468) 

- (1 W. Bl 460) 

-(2 Str. 1068) , 

-(14 East, 406) 

—- (4 C. A P. .564) 

- (6 C. A P. .59.5) 

- (1 Mood. C, C. 431) 

-(3 B. A B. 228) 

-(R. A R. 406) 

(1 M. A Roil. 40.5) . 


. Webster (3 T. R. .3)18) 
Wcducrboiirn (Fost 22) . 

Wedge 1 5 C. A P, 298) 

Weir il C. A P. 2(il) . 
Welboum (1 Fast, P. C. .358) 
Welch (] Mfiotl. C. C, 17.5) 

-(MS., 1828, Car. Sup.) 

Welland (R. A R. 494) 

Wells (Moo A M. 236) 
Welsh (I,eaeh, 293) . 

■ AVeItje (2 Camp. 142) 

. Went (R. A R. 359) 

West (2 Deacon, C. L. 1.518) 

' Westbear (2 Str. 1133) 

(1 Lea'h, 12) 


Weslbeei (1 Leach, 12) 


Wheatland (B C. A P. 238) 

-Wheeldon (8 C. A P. 74?) , 

Rex p. Wheeler (7 C. A P. 1 70 ) . 
Reg. V. Wheeley (8 r. A P. 251) 

Rex V. Wheelings (1 Leach. 311, n.) 

-Whlcheir (2 Fast, P. C. a30) 

Reg.r. Whiley (2 Mood. C. C. 186) 
Rex V. Whiley (2 Leach, 98.3) 

-(R. AR.90) 

Reg. V. White (9 C. A P. .344) 
-(2 Mood. C. C. 91) 


166, 571 . 
.572 

. 310 
. 60 
. 118 
. 121 
. 291 
m, 629 
359. 510 
. .359 
. V)l 
•. 278 




T<Me of Cases. 


xxxvLi 


Reg. V. White (8 C. & P. 742) 

~-(9C.&P.282) 

Hex V. White (R. & R. 9») . 

-■ |l Camp. Mfl) . 

- . (1 Leach, 282> 

-il PhiL Kv. 104) 

-(R. 9iR.m) , 

--- (1 Leach, 430) . 

-(3 Camp 98) . 

-(4 1 :. & P, 46) . 

-(Cald. 1831 

--- (1 Burr. 333) . 

-(R. & R. 92) . 

Reg. V. Whitehead i9 C. & P. 429) • 

Rex V. R hitehead R Salk 3?!) . 

-^-(4 C. as P. .322. n ) 

--- (9 C. & P. .322, D.) 

■ - WhitBeldl.Salop.Sum.Ass. 1822, 

1 Russ 597) 

-Whiting (7 c. Jfe P. 77 I) . 

-Whitney {1 Mood. C. C. 3) 

■ -(7C.&P.208) 


Fofee 
. 27b 


. 74 .6Htt 

100, 242, .305 

. . 118 

. 121 
. . 1.5.3 

. . 168 

. . 284 

. . 584 

. . 635 

684 
a5 
64 
63 
162 

4.51 

ua 

.343 


648, 649, 
.65!) 

-(2Saund. 1.59 a, n. (10)) i6. 

Reg. V. Whiuingh.im (9 C. & P. 234) . aW, 

ail 


Wickham (10 Ad. & £11. .34) 
(2 Per. & D. 333) 


Rex V Wicks (R. R. 149) . 

- Wigg (I Ld. Raym 1166) 

-(2 Salk. 4<ai) . 

-(1 Leach, 378. n.) 

- Wilcock (:i Rui.s.498) 

-tl Leach, 180) 

(2 Past, P. C. 926) 


Wilcox (tl. & II. 60) 

Wild (I Mood. C. r. 4.52) 

-. Uilliain (1 Mood. C. C. 

452) 


293,294 
. , 6 . 
. 3<i3 
. 2 
2.a5 
. 4)9 
. 374 

. tb. 
. th. 
Xi7, 3!)2 

117 


—. 11 

W'i dry (I M. & Seiw. 183) . 90 

• Wilford (R. & It. .517) .32, 177, .302 

. “ ““ 71 

i >. 
77 
86 
146 
.53.3 
6.34 
a3 

t6. 

16 . 
178 
188 
16 . 
120 


-W Ikes (4 Burt 2.^7) 

-(4 Bro. P. C. .360) 

-[4 Kurr. 2^56) 

-(4 Burr. 2568) 

-(7 C A: P. 172 ) 

-(2 Mark. .SI. 141) . 

4 Burr. 2.5i7, 2.-.74) 


-Wilkins (1 Ltsirh, .522, 623) 

-(1 Hale, 5.371 

-(2 Eist, P C. 654) 

--(1 Leach, 522, 62:1) 

-(1 I.each, 520) 

-E,s., P. 67.3) 

lleg. e. Wilkinson ()i C. Si P. (HiS), ■ 

Rex V. Vt ilkiii.son iR. & H 470 ) 32, 177, H*' 
.... ^ 


(1 Hale, 608) 
Wilks (2 East, P. V. !I57) 
(7 C. At P. ftI2) 


Willett (6 I'. 11.294) 


. .3511 
. 66'J 
. 7ii 
4, 44< 


Reg.ff. Williams (1 C. K. .589) . 

-(Q. B., E. T., 1845) . o. 

-(1C. At K. 196) . . 19; 

-(8 C. At P. 286) . . 4«! 

- 1 C. & Mar. 2.59) . 611, .51: 

-, M. (8 C. & P. 2041 . 141 

-, Thomas (8 C. As P. 

434) . . . 143, .361 

-, W. (8 r. At P. 286) . 2,5! 

-(8 C. & P. 286) . . 4.V 

Rex e. Williams (10 Mod. 6,3) . . II 

-(lSall«.3H4) . . tb 

-(I Mood, C. C. 107) 48. 171 

lUfS lUI 

- (3 B. Ac Aid, 695) 7.3, 7< 

-,— -(.3 Burr, 1.317) 

-(1 I). At R, IJJ7) 

--(lBurr.;i85) . . .. 

--(2 Camp. 646) . 10?, 621 

—2-(7C.«iP.320) 


Page 

Rex V. Williams (6 0. As P. 390) . . 186 

-,6 c. «! P. 628 ) . 280, 28i 

-(7 C. At P. .364) . . 295 

-(I Hale, 522) . . 303 

-(Kel. 27) . . . 16. 

-ll Leach, .324) . . 16. 

-(1 Leach, 114) , . 376 

- (1 Mood. C. C. 387) . 426 

-Leach, 5.33) . . 466 

-(2 Stark. SI. 141) . 633 

-(4 Man Ac R 4?) .602 

-(9 B. & C. .54,9) . . »6. 

-(2Camp. 6«)6) . . 604 

-(1 Salk. 38.3, . . 636 

-, j, (7 c. At P. 298) 31, 101 

-, X. (»C. Ac P. 4.34) . 372 

- Willikinson (3 B. Sc Aid. .5^) . 76 

-(.1 C At P. 633) . 41.3 

- Willtce (1 1 ast, P. C. 186). . 61 

Reg.t . Willis (1 C, Si K. 722) . . 31 

Rex i> Willis (8 St. Tr. 2.50, 2.5.5) . . 121 

-<1 Mood C, C. . 37 . 5 ) . , 182 

-Willoughby (2 East, P. C. 944) .376 

-li East, P. C.2H8J . 416 

-(1 Russ. 4:t7) . . 16, 

Reg.e. Wilshaw (C. Ac Mar. 144, 146) . 131, 

133 

- Wilson (Q. B., M. T.. 1844) . 65 

-(BC. At P. 111! . . 186 

-(2 Mood C C 52) , 271 

-(9 C. At P.27) . . 279 

Rex a. Wilson (K. At It. 11.5). , . 305 

-(Leach, 2115) . , .602 

-(.3 Ad. At El. 817) . . 6113 

-(H T. R ;« 7 ) . . . 16 . 

- Wink (6 C. At S. 3971 ■ ■ .114 

•-- Wink worth (4 C, & P. 444) . 255 

-Winter (Yclv 66) ... 55 

-(iWlls. 41i ... 74 

-(H, & K 29.5) . . 316 

H”g. », W ntcrhotiom (Feb 1045) . . 374 

ilex V. Win wick (8 T. R 45-1) . . 423 

-Wiseman (Foriesc.91 1 . . 406 

-Witheringion 1 1 Sir. 2) . . 42 

■- Withers 1 1 t ast, P. C. 2.3.3) . 417 

-(1 Mood.C. C.2!J4) . 4.52 

- Wilt 11 Mixid. C C 248) . . ;«l.3 

- Woi d (2 Leach, 7'1) . . . 236 

-(2 East. P. C. 73>) . . 16. 

---|1 Mood. C. C. 278) . . 4.52 

-(3 B. At Ad, t!.57) . . 638 

- W'rwdcMck (I l.caih,,5(t?) . .114 

-(1 Leach, .5tlO) . 1.32 

-i‘> L ach, :6:i) . 148 

- Wooihead iJ M. vXt Hob. 549) . 249 

-V\ 00 Hey (I M. A, Rob 390) . 148 

—— Woodrow (2 T. R. 731 1 • . 76 

Heg.v. Woodward (8 C. iV P .5i:i) . . 18 

Rex V W'oodward (2 ast. P. C 65.3i.32,177 

- ,1 Motrti. (’ C. 323) 40, 

97 . 107. 313,322 

-(1 Leach, 253, n.) . 242 

-Woolcock (.5 C. At P .516, . 59.5 

-Woolfordd M. At Rob .3«4) . 269 

—— W'oolmcr(l Mood. C. 3.34) . 425 

-Wooiridge d l.euh, 3»7l . . 607 

- (1 Bsst. P C. 179) . 16. 

-W«ioIstBn{2S r,8.34) . . . 533 

- Worke (1 Mood. C. C. 165) . 467 

-Worrall |7 <’. At P. .516) . . 212 

R^g. r. Wright (9 C. At P. 754) . . 434 

Rex Wright (I Burr. 543) . . . 2 

-(lAd. *m 434). . 40 

-(1 \ ent. 17») . . 44 

-(8 T. R 293) ... 74 

---(R. At R. ABC) . 143, 164 

-=--(7 C. Si P. 159) . . 250 

-Wnmghton (.3 Burr. 1683). . 66? 

-(3T.Rt.342) . . <6. 

- ^4 M. Ac SO. SOB) . 16. 
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TabU cf Cases. 


JUni.p. Wyatt (1 Salk. »Slt . 

-(1 VenMOHJll) , 

-— - (R. & R. 2.W) 

Rejf. r. Wyvherlev (H C & P. 263) 
Rex. r. Wyer |2 T. R. 77) 

(1 Chit. Burn. 30) i 


Wylie (1 N. n. 93> 

-(2 Leach. 9a3) 

(1 N. R. S2) 


Reg. V. Wymer (4 C. & P. .101) 
Rex.o. Wymer (4.0. & P. .Wl) 

-Wyiidharn (II. &• R. 197) 

- —— ■ <3 Camp. 78 ) 

“—■— Wynn (2 Fast, 2J61 
—— Wynne (2 East. P. C. C61) 
(1 Loach. 413) 


—— Yaniloll (4 T. H. .'521) 

Reg. V. Yates (C. Kt Mar. 1.32) 

Rex. r. ^'aies (I Mood. O. C. 170) . 
—~ Yend (« C. & P. 176) 

- York (Po8[.70) 

---(4BI. Com. 24) 

- Young (H O. & P.64i5) 6 , 
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Sect. 1. 


INDICTMENT, WHAT, AND IN WHAT CASES IT UES. 

An indictment is a written accusation of one or more persons of a 
crime, preferred to, and presented upon oath by, a grand jury. 

It lies for all treasons and felonies, for misprisions of treason and 
felony, and for all misdemeanors of a public nature at common 
law. 2 Hawk. c. 25, s. 4. Thus, it lies for a breach of duty, which 
is not a mere private injury, but an outrage upon the moral duties of 
society; E. v. Friend, R 4* jR. 20: see R. v. Smith, 2 (7. A P. 449 ; 
for an act of wilful negligence, whereby human life is endangered ; 
Williams v. E. /. Co., 3 EaOt, 201; for an illegal combination for 
the purpose of dictating to masters what workmen they shall em¬ 
ploy ; K. V. Bykerdike, 1 M. Rob. I7fl^; and for all nuisances of 
a public nature, though occasioned by an act in itself innocent, if the 
nuisance be the probable consequence of the act. R. v. Moore,^ 3 B. 
^ Ad. 184; 1 Hawk. e. 75> ss. 6, 7. A bare iMention merely is not 

D V 
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indictable, except in the case of high treason.where, by 25 Ed, 3,«^. 5, 
e. 2, voluntas repwtahatur pro facto ; but in all cases where the intent 
to commit a crime is manifested by any orert act, the party may be 
indicted for an attempt to commit the offence. I Deacon, 643 : see 
Reg. V. Martin, 2 Mood. 0. C. 123; 9 6". ^ P. 213, 215. 

£f a statute prohibit a matter of public grievance, or command a 
matter of public con>enience, (such as the repairing of highways, or 
the like), all acts or omissions contrary to the prohibition or com¬ 
mand of the statute, beine misdemeanors at common law, are pu¬ 
nishable by indictment, if the statute specify no other mode of pro¬ 
ceeding. 2 Hawk. c. 25, s.4; R. r. Davis, Sag. 133 ; and see R. v. 
. Sainsmry, 4 T. R. 457. And if the statute specify a mode of proceed- 
< ing different from that by indictment, then, if the matter were 
already an indictable offence at common law, and the statute intro¬ 
duce merely a different mode of prosecution and punishment, the 
remedy is cumulative, and the prosecutor has still the option of pro¬ 
ceeding by indictment at common law, or by the mode pointed out 
by the statute; R. v. Robinson, 2 Burr. 799: R. v. Wigg, 1 Ld. 
Raym, 1165; 2 Salk. 460: R. v. Balms, 1 Cowp. 648.: R. v. Carlisle, 
S B. Sf Aid. 161; and see 2 Hale, 191: 1 Saund. 195, n. (4) ; or even 
if a statute prohibit, under a penalty, an act which was before lawful, 
and a subsequent statute, R. v. Boyall, 2 Burr. 832, or the same sta¬ 
tute in a subsequent substantive clause, ordain a mode of proceeding 
for the penalty different from that by indictment, the prosecutor may, 
notwithstanding, proceed by indictment upon the prohibitory clause, 
as for a misdemeanor at common law,or he may proceed iathe manner 
pointed out by the statute, at his option ; 2 Hale, 171: R. v. JV^ht, 
1 Burr. 543 ; and see R. v. Jones, 2 Str. 1146 : R. v. Harris, ^T. R. 
205 ; but if the manner of proceeding for the penalty be contained 
in the same clause which prohibits the act, the mode of proceeding 
given by the statute must be pursued, and no other ; for the express 
mention of any other mode of proceeding impliedly excludes that of 
indictment. R. v. Robinson, 2 Burr. 805: R. v. Buck, 1 Str. 679. If 
a statute make that felony which before was a misdemeanor only, the 
misdemeanor is metged and cannot be prosecuted ; R. v. Cross, 1 Ld. 
Raym. 711; 3 ^a^/t.l93; but if a new mode of punishment, or new mode 
of proceeding merely be directed, w'ithout altering the class of the of¬ 
fence, the new punishment or new mode of proceeding is cumulative, 
and the offender may be indicted as before for the common law mis¬ 
demeanor. R, V. Carlisle, ^B. Aid. 161. Where a statute enabled 
the King in council to make certain orders relating to quarantine, a 
disobedience of these orders was holden to be a misdemeanor at common 
law, and indictable as such. R.y. Hariris, 4 T. 12.202. So, where a cor¬ 
poration were authorized by a public statute to make a towing path 
on the side of a river, it was holden to be a misdemeanor at common 
law to obstruct the corporation in the execution of the powers given 
them by the statute, and of course indictable. R. v. Smith, 2 Doug. 
441. See Com. Dig., IndisAmera, {D)', 1 Bussell, 44—49. 

But an indictment will not lie ibr a mere private injury against an 
individual: as for enticing away his apprentice; R. v. Daniel, 
1 Sodk. 380 ; entering his close, digging the ground, erecting a shed 
thereon, expelling mm and keeping him out of possession; R, y. 
Storr, 3 Burr. 1698 : R. y,*Bake, Id. 1731; pulling the thatdh off a 
dwelling-house, of which he was in peaceable possession ; R. v. At¬ 
kins, 3 Burr. 1706,17^ ; for excluding commoners by inclosing, Cro. 
Elis. 90, or the like; the remedy for injuries of this aescription is by 
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action onl^, unless they in some measure <soncem the Queen, or are 
accompanied by circumstances which amount to a breach of the 
peace. Anm., 3 Salk. 187. So, an indictment will not lie for the 
infringement of riglxts which are mere^ private, though regulated 
by a public statute ; R. v. Richards, 8 T. R. 684 ; nor for an act pro¬ 
hibited by a private statute, which tends merely to the damage of a 
particular individual; R, v. Pas'kin, 1 Sid. 208, 209; nor wiu it lie 
zor a. mere breach of the bye-laws or customs of a corporation. R. v. 
Sharpless, 4. T. R, 777 : R- George, 3 SaUc. 188. See Com. Dig. 
Indictment, (JS) : 1 Russ. 49—62. 


<•> 


Sect. 2. 


AQAIKST WHOM AN IKDICTMBNT LIES. 

An indictment lies against all persons who actually commit, or 
who procure or assist in the commission of, crimes, or who know¬ 
ingly harbour an offender; for each, in contemplation of law, is 
guilty, and liable to punishment according to the part which he takes 
in the perpetration of the offence. The capability of committing 
crimes, however, presupposes an act of understanding, and an ex¬ 
ercise of will; and therefore, as no person can be excused from the 
penalties attaching upon the disobedience of tlie law, unless ex¬ 
pressly designated and exempted by the law, the law has defined 
what persons and actions are privileged or exempted from the seve¬ 
rity of the general punishment of penal laws, in respect of their in¬ 
capacities or defects, whether natural, affected, accidental, or in re¬ 
spect of civil subjection. A corporation aggregate may also be in¬ 
dicted, by their corporate name, for breeches of duty, such as the 
non-repair of highways or bridges which it is their duty to repair. 
Reg. V. Birmingham and Gloucester Railway Company, 9 C. cV P. 
469; 2 Q. iS. 47; 2 Gi cVf D. 236. 

’ W e proceed to consider the liability of the respective parties to an 
offence, and the several grounds of exemption from punishment, 
under the following heads;— ^ 

Principals in the first degree.'] —The general definition of a prin¬ 
cipal in the first degree is, one who is the actor or actual perpetrator 
of the fact. 1 Hale, 233,616. But it is not necessary that he should 
be actually present when the offence is consummated; for if one lay 
poison purposely for another who takes it and is killed, he who laid 
the poison, though absent when it was taken, is a principal in the 
fii’st degree. Vawds case, 4 Cb.-44 h:\ Post. 849; R. v. Harley, 
4 C. Sf P. 269. So, it is not necessary that the act should be per¬ 
petrated with his Qwn liands; for if an offence be committed through 
the medium of an innocent agent, the employer, though absent when 
the act is done, is answerable as a principal in the first degree. See 
R. V. Giles, 1 Mood. C. C. 166: Reg. v. Michael, 2 Mood. C. C. 
120; 9 C. Sf P. 366. Thus, if a child under the age of discretion, 
or any other instrument excused from the responsibility of his actions 
by defect of understanding, ignorance of the fact, or other cause, be 
incited to the commission of murder or fmy other crime, tJie inciter, 
though absent when the fact was committ^, is^ ex new^ate, liable 
for the act of his agent, and a principal in^he first degree. Post, 
849; 1 Hawk. c. 31, «. 7; R* v. Palmer, 1 it. jB. 96; 2 Leach, 978. 

b2 V 
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Bui if the instrument be aware of the consequences of his act, he is 
a principal in the first degree, and the employer, if he be absent 
when the fact is committed, is an accessary before the fact; R, v« 
Stewart^ R. ^ R. 363: R^. v. Willicms, 1 V. Sf 689; or, if he be 
present, a principal in the second degree; Rost, 349; unless the in¬ 
strument concur in the act merely for the purpoM of detectin^^ and 
punishing the employer, in which case he is considered as an inno¬ 
cent agent. Reff. v. Baunm^ 2 Mood, C, C. 309; 1 (7. 4* 296. 

Principals «n the sec<md degree,'] —Principals in the second de¬ 
gree are those who are present, aiding and abetting, at the commission 
of the fact. 

Presence, in this sense, is either actual or constructive. It is not 
necessary that the party sliould be actually present, an ear or eye¬ 
witness of the transaction; he i^ in construction of law, present, 
aiding and abetting, if, with the intention of giving assistance he 
be near enough to afford it, should the occasion arise. Thus, it he 
be outside the house watehing to prevent surprise, or the like, 
whilst his companions are in the house committing a felony, such 
constructive presence is sufficient to make him a principal in the 
second degree. Rost. 347, 350. See R, v. Borthunc%y 1 Doug. 207; 

1 Leachy 66; 2 Hawk. c. 29, ss. 7, 8; 1 Russ. 31; 1 Hahy 565: R, 

V. Gogerlgy R, R. 343: v. OtoeUy 1 Mood. C. G. 96. But he 

most be sufficiently near to give assistance; R. v. Stewart, R. R. 
363; and the mere circumstances of a party going towards a place 
where a felony is to be committed, in order to assist to carry off the 
property, and assisting in carrying it off, will not make him a prin¬ 
cipal in the second degree, unless, at the time of the felonious taking, 
he were within such a distance as to be able to assist in it. R. v. 
Kdly, R, 6^ R, 43.1\ 1 Ru^. 23. So, where two persons broke oi)en 
a warehouse, and stole tliereout a quantity of butter, which tliey 
carried along the street thirty yards, and then fetched the prisoner, 
who, hein^ apprised of the robbery, assisted in carrying away the 
property, it was holden that he was not a principal, but only an 
accessary. R. v. King, R. R. 332. See R. v. M^Makin, ibid .: 
R. V. Dyer, 2 East, P, G. 767. And although an act be committed 
in pursuance of a previous concerted plan between the parties, those 
who are not present, or so near as to be able to afford aid and assist¬ 
ance at the time when the offence is committed, are not principals, 
but accessaries before the fact, R. v, Soares, R. Sf R. 25: R. v. 
Davis, Id. 113: R. v. Else, Id. 142: R. v. JBadcock, Id. 249: R. v. 
Manners, G. P. 801: Reg. v. Howell, 9 C7. P. 437: Reg. v. 
Tuckwell, G. Sj Mar, 215. So, if one of them have been apprehended 
before the commission of the offence by the other, he can be con¬ 
victed only as an accessary before the fact. Reg. v. Johnson, 1 G. Sf 
Mar. 218. But presence during the whole of the transaction is not 
necessary; for instance, if several combine to forge an instrument, 
and each executes by himself a distinct part of the forgery, and they 
are not together when the instrument is completed, they are, never¬ 
theless, aU guilty as principals. R. v. Singly, R. R. 446. See 

2 East, P. C. 768. As, if A. counsel B. to make the paper, C. to 
engrave the plate, and D. to fill up the names of a forged note, and 
they do so, each without knowing that the others are employ^id for 
that purpose, B., C., and D. m^ be indicted for the forgery, and A. 
as an accessarj^; R. v. D/kde, 1 Mood. G. G. 307; for, if several make 
distinct parts of » fnwM insfrument, each is a principal, though he 
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do not know by whom the other parts are Executed, and though it is 
finished by one alone in the absence of the others. R, v. Kirkwood, 
1 Mood, C. G. 304. 

There must also be a participation in the act; for, although a man 
be present whilst a felon^r is Committed, if he take no part in it, and 
do not act in concert with those who commit it, he will not be a 
principal in the second degree, merely because he did not endeavour 
to prevent the felony, or apprehend the felon. .1 Hale, 438; Fosi, 360. 
It IS not necessary, however, to prove that the partv actually aided 
in the commission of the offence; if he watched for nls companions, 
in order to prevent surprise, or remained at a convenient distance 
in order to favour their escape, if necessary, or was in such a situa¬ 
tion ^ to be able readily to come to their assistance, the knowledge 
of which was calculated to give additional confidence to his com¬ 
panions, in contemplation of law he was present aiding and abet¬ 
ting. So, a participation, the result of a^ concerted design to com¬ 
mit a specific offence, is sufficient to constitute a principal in the 
second degree. Thus, if several act in concert to stem a man’s goods, 
and he is induced by fraud to trust one of them, in the presence of 
the others, with the possession of the goods, and then another of the 
party entice the owner away, that he who has the goods may carry 
them oft^ all are guilty as principals. B. v. Stand^, B. &; B. 305; 
1 Bun. 24: B. v. Pase^, 7 C. S^P. 282: R. v. Lockett, Id, ^0. So, 
it has been holden, that to aid and assist a person to the juroi-s un¬ 
known to obtain money by ring-dropping, is felony, if the jury 
find that the prisoner was confederate with the person unknown to 
obtain the money by means of this practice. B. v. Moore, 1 Leach, 
314. If one encourage another to commit suicide, and be present 
abetting him while he does so, such person is guilty of murder as a 
principal; and if two persons encourage teach other to self-murder, 
and one kills himself, but the other faib in the attempt, the latter is 
a principal in the murder of the other. R. v. Dysm, B. Sf B. 623. 
iSlee B. V. Runell, 1 Mood. C. G. 366 ; Bey. v. Alison, 8 G. P. 418. 
So, likewise, if several peraons combine tor an unlawful purpose, or 
for a purpose to be carried into effect by unlawful means; see Post. 
361,362; particularly, if it be to be carried into efiest, notwithstand¬ 
ing any opposition that may be offered against it; Post, 363, 364; 
and one of them, in the prosecution of it, kill a man, it is murder in 
all who arc present, whether they actually md or abet or not, {see the 
Sessiuahurst-house case, 1 Hale, 461), provided the death were 
causea by the act of some one of the party in the course of his 
endeavours to effect the common object of the assembly. 1 Hawk, 
e. 31, s. 62; Post. 362; B. v. Hodgson, 1 Leach, 6:^^. v. Plummer, 
Kel. 108. But the act must be the result of the confederacy; 
for, if several are out for the purp<^se of committing a felony, and, 
upon alarm and pursuit, run different ways, and one of them kill 
a pursuer to avoid being taken, the otliers are not to be consi¬ 
dered as principals in that offence. B. v. White, R. 6^ R. 99. Thus, 
where a gang of poachers, consisting of the prisoners and Williams, 
attacked a gamekeeper, beat him, and left him senseless upon the 
ground, but Williams returned, and whilst the gamekeeper was in¬ 
sensible upon the ground, took from him his gun, pocket-book, and 
monef^. Park, J., held, tliat this was robbery m Williams only. B, 
V. Hawkhis, 3G. ^ P, 392. The purpose mu^t also be unlawful; for, 
if the original object be lawful, and be prose^ted by lawful means, 
should one of the party in the prosecution of jcill a man, although 
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the party killing, and all‘ those who actually aid and abet him in the 
act, may, according to circumstances, be guilty of murder or man- 
daughter, yet the other persona who are present, and who do not ac¬ 
tually aid and abet, are not guilty as principals in the second, degree. 
Foxt. 854, 855; 2 Hawk. e. 29, s.9. 

A mere participation in the act, without a felonious participation 
in the desigm will not be sufficient. 1 Fast, P. C. 258; R v. Plummer, 
Kel, 109. Thus, if a master assault another with malice prepense, 
and the servant, ignorant of his master’s felonious design, take pait 
with him, and kill the other, it is manslaughter in the servant, and 
murder in the master. 1 Hale, 446. So, on an indictment under the 
statute 1 Viet. c. 85, s. 2, charging A. with the capital offence of in¬ 
flicting a bodily injury dangerous to life, with intent to commit 
murder, and B. with aiding and abetting him, it was held to be es¬ 
sential, to make out the ^arge as against B., that he should have 
been aware of A.’s intention to commit murfer. Rea. v. Cruse, 8 
C. Si P. 541. 

In the case of murder by duelling, in strictness both of the seconds 
are principals in the second degree ; yet Lord Hale considers, that, 
as far as relates to the second of the party killed, the rule of law in 
this respect has been too far strained; and he seems to doubt whe¬ 
ther su^ second should be deemed a principal in the second degree. 

1 Hah, 422,452. However, in a late case it was holden by Patteson, 
J., that all persons present at a prize-flght, having gone thither wdth 
the purpose of seeing the prize-nghters strike each other, were prin¬ 
cipals in tile breach of the peace; R. v. Perkins, 4tC. S^ P. 537 : sec 
R. V. Murphy, 6 C.^P. 103; and, upon the same principle the 
seconds in a duel, being participators m an unlawful act, would 
both be guilty of murder, if death were to ensue ; and so the law was 
laid down in Rea. v. Ybut^, 8 G.S^P. 645, and in Reg. v. Cuddy, 1 
C. Si K. 210. If the principal were insane at the commission of the 
act, no person can be conveted as an aider and abettor of his act. 
Reg. V. Tyler, SC.SiP. 616. (See post, p. 12). But where an insane 
person collected together a number of persons, vrho armed themselves 
with a common purpose of resisting the la'w^ul authorities, and in 
their presence hp shot a peace-officer who came to apprehend him 
under a warrant, it was hwd that they were ^ilty of murder as prin¬ 
cipals in the first degree; and that no apprehension of personal dan¬ 
ger to themselves from him furnished any excuse to them for assisting 
in his illegal acts. Id. 

Aiders and abettors were formerly defined to be accessaries at the 
fact, and could not have been tried until the principal had been con¬ 
victed or outlawed. Post. 347. But this doctrine is exploded ; and 
it is now settled, that all those who are present aiding and abetting 
when a felony is committed, are principals in the second degree, and 
may be arraigned and tried before the principal in the first degree 
has been found guilty; 2 Hale^ 228; and may be convicted, though 
the party charged as principal m the first degree is acquitted. R. v. 
Taylor, 1 Leach, 360: Benson v. Cffi^, 2 Show. 510; 3 Mod. 121 : 
R. V. Wallis, Salk. 334: R. v. Towle, R. Sf R. 814; 3 Price, 145 ; 

2 ilforsfi. 465. 

In treason, and offences below felony, and in all felonies in which 
the punishment of principal^ in the firrt degree and of principals in 
the second degree is the i^me, the indictment may charge all who are 
present and abet the fqet as principals in the first degree, 2 Hawk, 
e, 26, s. 64, (see Mackalh^s ease, 9 Co. 67 5), provided the offence 
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penult of a participation; Ibst. 345 ; or specially <88 aiders and abet* 
tors; jR^ v. CHsham^ C. 4* Mctr, 187. But where by particular 
statutes the punishment is different, then principals in tnd second 
degree must be indicted specially as aiders and abettors. 1 Ecuty 
P. (7. 348, 350: R. v. Sterne, 1 Leach, 473. If indicted as aiders 
and abettors, an indictment charging that A. rave the mortal blow, and 
that B., C., and D. were present, aiding and abetting, will be sustained 
by evidence that B. gave the blow, and that A., C., and D. were 
present, aiding and abetting; and even if it appear that the act was 
committed by a person not named in the indictment, the aiders and 
abettors may, nevertheless, be convicted. R. v. Borthwick, Doug. 
207 : 1 East, P. C. 350. Where a prisoner was convicted upon an 
indietment which charged him with a rape as a principal in the first 
count, and as an aider and abettor in the second^ it was holden, that 
the conviction upon the fimt count was good. R. v. Folkes, 1 Mood, 
C. O. 354 : R. v. Ch'og, 7 C. Sf P, 164. See Reg, v. Grisham, supra. 

Accessaries before the fact.'] —An accessary before the fact is he 
who, being absent at the time of the felony committed, doth yet pro¬ 
cure, counsel, command, or abet another to commit a felony. 1 Male, 
615. 

If the party be actually or constructively present when the felony 
is committed, he is, as we have seen, (ante,p. 4), an aider and abet¬ 
tor, and not an accessary before the iW; for it is essential, to con¬ 
stitute the offence of accessary, that the party should be absent at the 
time the offence is committed. 1 Hale, 615 : R. v. Gordon, 1 Leach, 
515 ; 1 East, P. C, 352. 

The procurement may be personal, or through the intervention of 
a third person; Post. 125: v. Earl of Somerset, 19 St. Tr. 804; 

R. V. Cooper, 6 C.S^ P. 535 ; it may also^be direct, by hire, counsel, 
command, or conspiracy ; or indire^ by^evincing an express liking, 
approbation, or assent to another’s felonious design of committing a 
felony; 2 Hawk. c. 29, s. 16; but the bare conc^ment of a felony 
to be committed will not make the party concealing it an accessary 
before the fact; 2 Hawk. c. 29, s. 23; nor will a tacit acquiescence, 
or words which amount to a barejpeimission, be sufficient to consti¬ 
tute this offence. 1 Hale, 616. The procurement must be continu¬ 
ing ; for if the procurer of a felony repent, and, before the felony is 
committed, actually countermand nis order, and the principal, not¬ 
withstanding, commit the felony, the original contriver will not be 
an accessary. 1 Hale, 618. So, if the accessary order or advise one 
crime, and the principal intentionally commit another; as, for in¬ 
stance, to burn a house, and instead of that he commit a larceny; or, 
to commit a crime against A., and instead of so doing he commit the 
same crime against B.—the accessary will not be answerable ; 1 Hcde, 
617; but, if the principal commit the same offence against B. by 
mistake, instead of A., it seems it would be otherwise. F(^. 370 et 
seq,; hut see 1 HaU, 617 ; 3 Inst, 51. But it is clear that the ac¬ 
cessary is liable Tor all that ensues upon the execution of the unlaw¬ 
ful act commanded ; as, for instance, if A. command B. to beat C., 
and he beat him so that he dies, A. is accessary to the murder. 4 Bl. 
Com. 37 ; 1 Hale, 617. Or, if A. command B. to bum the house of 
C., and in doing so the house of D. is ^so burnt, A. is accessary to 
the burning of D.’s house. R, v. Saunders, Plowd. 475. So, if the 
offence commanded be effected, although by different means from 
those commanded; as, for instance, if J. W.nire J. S. to poison A., 
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and, instead of poisoning, him, he shoot him, J. W. is, nevertheless, 
liable as accessary. Fast. 360, 370. Where the procurement is 
through an intermediate agent, it is not necessaiy that the accessary 
should name the person to be procured to do the act. B. v. Cooper, 
5 C.S^P. 635. 

Several persons mav be convicted on a joint charge against them 
as accessaries before the fact to a particular feloi^, though the only 
evidence against them is of separate acts done by each at separate 
times and places. R^. v. Barber, 1 C. Sj K. 442. 

It maybe necessary to observe, tliat it is only in felonies that there 
can be accessaries ; in high treason, every instance of incitement, &c., 
which in felony would make a man an accessary before the fact, will 
make him a principal traitor ; Fast. 341; and he must be indicted as 
such. 1 Hale, 235. Also, all those who in felony would be acces> 
saries before the fact, in offences under felony are principals, and 
must be indicted as such. 4 Bl. Com. 36 : Reg. v. Clapton, 1 C. Sf 
K. 128: Beg. v. Moland, 2 Mood, C. C. 276. In manslaughter, how> 
ever, there can be no accessaries before the fact, for the offence is 
sudden and unpremeditated; and, therefore, if A. be indicted for mur¬ 
der, and B. as accessary, if the jury find A. guilty of manslaughter, 
the^ must acquit B. 1 Hale, 347, 450, 616. 

Formerly, an accessary could not, without his own consent, unless 
tried with the principal, be brought to trial until the guilt of his 
principal had been legally ascertained by conviction (1 Anne, sf.2,c. 9) 
or outlawry. Fast. 360 ; 1 Hale, 623. But now, accessaries l^fore 
the fact to any felony, whether at common law or by statute made or 
to be made, snail be deemed ^ilty of felony, and may be indicted as 
accessaries before the fact with the principal, or after the conviction 
(7 G. 4, c. 64;, 8, 111 of the principal, or for a substantive felony, 
whether the principal shall or shall not have been convicted, or shall 
or sliall not be amenable to^ustice, and may be punished in the same 
manner as if convicted as accessaries to the felony. 7 G. 4, c. 64, s. 9. 
But this statute only applies where the accessary might at common 
law have been indicted with, or after the conviction oi^ the principal; 
and, therefore, where a defendant was indicted as an accessary before 
the fact to the murder of S. W., she having, by his procurement, 
killed herself, it was holden that the statute did not apply. R. v. 
Russell, 1 Mood. C. C. 356: Beg, v. Leddington, 9 Cf. \ P. 79. 
Where the princip^ and accessary are tried together, (which is in 
general the best and most usual way), if the principal plead otherwise 
than the general issue, the accessary shall not be bound to answer, 
until the principal’s plea be first determined. 9 i?*. 7, c. 19; 1 Hale, 
624 ; 2 Inst, 184. &o also, where the principal does not appear to 
take his trial, but the accessary does, the latter is not compilable to 
plead. Reg, v. AshmaU, 9 C.^ P. 236. But if the general issue be 
pleaded, then the jury shall be charged to inquire first of the prin¬ 
cipal, and, if they find him not guilty, then te acquit the accessary. 
1 Hale, 624; 2 Inst, 184. Where the principal was indicted for 
burglaiy and larceny in a dwelling-house, and thd accessary was 
charged in the same indictment as accessary before the fact to the 
said ^*fdony and burglary^* and the juiy acquitted the principal of 
the burglaiy, but found him guilty of the larceny: it seems the 
judges were of opinion that th? accessory should have been acquitted; 
for the indictment charged him as accessary to the burglary only, 
and the princij^ being acquitted of that, the accessary should have 
been acquitted also. R. v. Donnelly and Vaughan, R. Sf R, 310; 2 
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Marsh, 171 . Where three persons vrere dharged with a larceny, and 
two others as accessaries, m one count, and the latter were also 
charged separately in other counts with substantive felonies, it was 
held that, although the principals were acquitted, the accessaries 
might be convicted on the latter counts. Reg, v. X*ulkam, 9 Cl P. 
281. 

If a man be indicted as accessary in the same felony to several 
persons, and be found accessary to one, it is a good verdict, and judg¬ 
ment may be passed upon him. R, v. Lord Sanehar, 9 Co. 189; Fost, 
301; 1 Hale, 624. But no person, who shall be once duly tried, 
whether as an accessary before the fact, or as for a substantive felony, 
or for any offence of being accessary, sliall be liable to be again in¬ 
dicted or tried for the same offence. 7 <?• 4, e, 64, s, 9. 

Accessaries after the faH^ —^Au accessary after the fact is one who, 
knowing a felony to have been committed by another, receives, re¬ 
lieves, comforts, or assists the felon. 1 Hah, 618 ; 4 Bl. Com. 37; 2 
Hawk. c. 29, s. 1; 3P. 476. Any assistance given to one 

known to be a felon, in order to hinder his apprehension, trial, or 
punishment, is sufficient to make a man an accessary after the fact; 
as, for instance, that he concealed him in the house; DaU, 530, 531; 
or shut the door against his pursuers, until he should have an oppor¬ 
tunity of escaping; 1 Hale, 619; or took money from him to allow 
him to escape; 9 P. 4, 1; or supplied him with money, a horse, or 
other necessaries, in order to enaole him to escape; Halds Sum. 218; 

2 Hawk. c. 29, s. 26; or that the principal was in prison, and J. W. 
bribed the gaoler to let him escape, Or conveyed instruments to him 
to enable him to break prison and escape. 1 Hale, 621. 

But merely suffering the principal to escape will not make the 
party an accessary after the fact; for ib amounts at most but to a 
mere omission. 9 H, A, 1 Hale, 619. So, if a person supply a 
felon in prison with victuals or other necessaries for his sustenance ; 
1 Hale, 620; or relieve and maintain him if he be bailed out of pri¬ 
son ; ld.‘, or if a physician or suigeon professionally attend a felon 
sick or wounded, although he know him to be a felon; 1 Hale, 332; 
or if a person speak or write in order to obtain a felon’s pardon or de¬ 
liverance; 26 Ass. 47; or advise his friends to write to the witnesses 
not to appear against him at his trial, and they write accordingly; 

3 Inst. 139; 1 Hale, 620; or even if he himself agree, for money, 
not to give evidence against the felon. Moor, 8, or know of the felony 
and do not discover it; 1 Hale, 371, 618: none of these acts would 
he sufficient to make the party an accessary after the fact. He must 
be proved to have done some act to assist the felon personally. See 
Reg. V. ChawU, 9 C. <5^* P. 366. But if he employ another person to 
do so, he wrill be equally guilty as if he harboured or relieved him 
himself. R, v. Jarvis, 2 M. Rob. 40. 

A wife is not punishable as accessary for receiving, &c. her hus¬ 
band, although she know him to have committed felony; 1 Hale, 48, 
621; for she is presumed to act under his coercion.- But no other 
relation of persons can excuse the wilful receipt or assistance of 
felons ; a father cannot assist his child, a child his parent, a husband 
his wife, a brother his brother, a master his servant, or a servant his 
mastir. Id. Even one may make himsSlf an accessary after the fact 
to a larceny of his own goods, or to a robbery on himself, by har¬ 
bouring the thief, or assisting in his escaTO. Fost. 123; Cromp, 41 
6^ pi. 46. If the wife alone, the husband being ignorant of it. 
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receive any other person being a felon, the vrife is accessary, and not 
the husband. 1 H<de, 621. And if the husband and wife both receive 
a felon knowingly, it shall be adjudged only the act of the husband, 
and the wife shall be acq^uitted. Id. 

To constitute this offence, it is necessary that the accessary have 
notice, direct or implied, at the time he assists or comforts the felon, 
that he had committed a felony. 2 Hawk. c. 29, s. 32. It is also 
necessary that the felony be complete at the time the assistance is 
given; for,' if one wound another mortally, and, after the wound 
given, but before death ensues, a person assist or receive the delin¬ 
quent, this does not make him accessary to the homicide ; for until 
death ensues no felony is committed. 2 Hawk, c. 29, a. 35 ; 4 Bl, 
Com, 38. 

In high treason there are no accessaries after the fact, those who 
in felony would be accessaries after the fact being principals in 
high treason (an<e, />. 8) ; yet in their progress to conviction, they 
must be treated as accessaries, and indicted specially fur the receipt, 
&c., and not as principal traitors. 1 Hale, 238. 3o, in offences 
under felony, there are no accessaries after the fact; 1 Hale, 613; 
although, if the act of the receiver amount to a rescue, or to ob¬ 
structing an officer of justice in the execution of his duty, or the 
like, he would undoubtedly be indictable for it as for a misdemeanor. 
2 Hawk, c. 29, $. 4. Accessaries after the fact cannot be tried before 
the conviction (7 G. 4, c. 64, s. 11) of their principal, unless they 
consent* to it. 1 Hale, 623; 2 Hawk. c. 29, s. 45. But they may 
be tried with their principal; 1 HaU, 623; or separately, after the 
principal has been convicted; and, having been once duly tried, 
they cannot be again indicted or tried for the same offence. 7 G. 4, 
c, 64, 8. 10. 

The receipt of stolen goods did not at common law constitute the 
receiver an accessary, but was a distinct misdemeanor, punishable 
by fine and imprisonment; 1 Hale, 620; and although, by several 
statutes, receivers were made accessaries after the fact, and, by the 
stat. 7 ^ 8 4, c. 29, ss. 54, 55, 60,i may in certain cases be in¬ 

dicted either as accessaries after the fact to felony, or for a substantive 
felony, or may be prosecuted for a misdemeanor, or punished upon 
summary conviction; yet the receipt of stolen goods is still a distinct 
and separate offence, and as such will be considered hereafter. 

Infants.'] —It is a genersd rule, that infants under the age of dis¬ 
cretion, are not punishable by any criminal prosecution whatever; 
Mirr, c. 4. s, 16; 1 Hale, 27; 1 Hawk. c. 1, 1; but the age of dis¬ 

cretion, by the law of England, varies according to the nature of the 
offence. 

Within the age of seven years no infant can be guilty of felony, 
or be punished for any capital offence; for, within that age, an in¬ 
fant is, by presumption of law, doli incapax, and cannot be en¬ 
dowed with any discretion; against which presumption no averment 
diall be received. Rep. 309, b; 1 Hale, 27, 28; 4 Bl. Com. 23; Mirr, 
e. 4, 8. 6; Plowd. 19; F(^. ^^9; Cowp. 222,223. But the incapacity 
of infants to do evil and contract guilt ceases upon their attaining the 
age of fourteen years, at which ^e they are presumed by the law to 
lo&^doU capaces, and capable bf discerning good from evil, and'^are, 
with respect tc their criminal actions, subject to the same rule of 
construction as others of more mature age. 1 Hale, 25; Doct. St. 
e. 26; Co, IM. 79,171,247; Halt, 476,505; 1 Hawk. c. 1, ». (1). Be- 
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tween the age of seven and fourteen years ^ infant shall' be deemed 
pHmd fame to be doli ineapaZf but malitia supplet aitatemy and this 
presumption may be rebutted by strong and pregnant evidence of a 
mischievous discretion; for the capacity to do evu and contract guilt 
is not so much measured b^ years and days, as by the strength of 
the delin^ent’s understanding and judgment. 4 Bl. Com. 23; I Hale, 
25, 27. Thus, it is said that an inmnt eight years of age may be in¬ 
dicted for murder, and shall be hanged for it; Dalt. c, 147; and 
an infant between the age of eight and nine years was executed for 
arson, it appearing that he was actuated by malice and revenge, and 
had peroetrated the offence with craft and cunning. 1 Male, 25. So, 
a girl of thirteen was burnt for killing her mistress; 1 Male, 26; and, 
where* an infant, nine years of age, killed an infant of the like age, 
and confessed the felony, it appearing upon examination that he had 
hid both the blood and the body, the justices were of opinion that he 
might lawfully be hanged, but respited the judgment wat he might 
be pardoned. Bits. Cor. 67. See JR. v. York, JFost. 70; 4 Bl. Cbw. 24: 
a, V. William Wild, 1 Mood'. C. C. 452. But in cases of this nature 
the evidence of a mischievous discretion, to rebut the primd fade 
presumption of law arising from nonage, should be clear and strong 
beyond all doubt and contradiction. 4 Bl. Com. 23; 1 Male, 25, 27. 
Wliere a child betv^een the age of seven and fourteen years is indicted 
for felony, two questions are to be left to the jury: first, whether he 
committed the offence; and, secondly, whether at the time he had 
a guilty knowledge that he was doing wrong. B. v. Owen, ^C.S^P. 
236. An infant under fourteen is presumed by law to be unable to 
commit a rape, and therefore cannot be found guilty of it; for 
though in other felonies malitia mpplet ostatem, yet, as to this particu¬ 
lar act, the law presumes him impotent, as well as wanting in dis¬ 
cretion. And this presumption is not affected by the stat. 9 G. 4, c. 
31, ss. 16,17, which makes the offence cofnplete without evidence of 
emission ; R. v Chroombridge, 7 C. Sf P, 582; nor is any evidence ad¬ 
missible to shew that in fact he had arrived at the full state of 
puberty, and could commit the offence. Reg. v. Philips, 8 C. P. 
736: Reg, v. Jordan, 9 C. P. 118: Reg. v. Brimihw, Id. 366 ; 2 
Mood. G. C. 122, But he may^ be a principal in the second degree, if 
he aid and assist in the commission of the offence, and it appear that 
he had a mischievous discretion; for the excuse of impotency will 
not in such cose apply. 1 Male, 630 ; R, v. Eldershaw, 3 C7. <Sf P. 396. 

In some misdemeanors and offences that are not capital, an in¬ 
fant is privileged, by reason of his nonage, if under twenty-one; for 
instance, if the offence charged by the indictment be a mere non¬ 
feasance (unless it be such a thing as he is bound to do by reason of 
his tenure, or the like, as to repair a bridge, &c.; see R. v. 
Sutton, 3 Ad. |Sf E. 697 ; 6 W. M. 363); then, in some cases 
he shall be privileged, if under twenty-one, because laches shall 
not be imputed to him. Co. Litt. 357; 4 Bl. Com. 22. But if he be 
indicted for any notorious breach of the peace, as ript, battery, or for 
perjury, or cheating, or the-like, he is equally liable as a person 
of full age; because, upon his trial, the court, ex ofjido, ought to con¬ 
sider whether he was ^i capax, and had discretion to do the act 
with which he is charged. 1 Mode, 20, 21; 4 Bl. Com. 22; 3 Bck. 
Abr^ Infancy, {M). , 

Persons non compote mentis ^—Every person at the age of discretion 
is, unless the contrary be proved, presumed by law to be sane, and 
to be accountable for nis actions. But if there be an incapacity, ox 
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defect of the understandings as there can be no consent of the will, so 
the act cannot be culj^ble. This species of non-volition is either na¬ 
tural, accidental, or affected: it is either perpetual or temporary; and 
may be reduced to three general heads: 1. ^ nativitatey eel d^nemtia 
naturalis; 2. Dementia, aedd&tvtalie vel adventitia; 3, Demeniia af~ 
fectaita. 

1. Of the first, or dementia naturaliSy is idiocy or natural fatuity. 
An idiot is one who is of non-sane memory from his birth, by a per¬ 
petual infirmity, without lucid intervals; Co. lAU, 247; and those 
are said to be idiots who cannot number twenty,, tell the days of the 
week, who do not know their fathers or mothers, or the liue : but 
these instances are mentioned as tests of sanity only, and are not al¬ 
ways conclusive; and, although idiocy or natural fatuity is in gene¬ 
ra sufficiently apparent, the question, whether idiot or not, is a ques¬ 
tion of fact triable by the jury, Bac, Ahr., Idiocy (A); Bro. A6r., 
Idiot, 4, and ou^ht to be clearly made out, iu order to exempt the 
party from punishment. Bea; v. Arnold, 1 Rose. 0. One deaf and 
dumb from his birth, who has no means of learning to discriminate 
between right and wrong, or of understanding the penal enactments 
of the law, as applicable to particular offences, is by presumption of 
law an idiot; out if it can be shewn that he has the use of under¬ 
standing, which many of that condition discover by signs, then he 
may^ be tried, and suffer judgment and execution, although great 
caution should be observed in such proceedings. 1 IlaXe, 84. See 
R. V. Jones, 1 Leach, 102: R. v. Steet, Id. 451; Dy. 25; Moor, 4, 
pi. 12; F, N. B. 233: R. v. Esther Dyson, cor. Parke, J., York Spr. 
Ass. 1831; Matthew^s Dig. 410. 

2. Adventitious insanity, or dementia acddentalis, proceeds from 
various causes, and is of several kinds or degrees: it is either par¬ 
tial, ^an insanity upon some one subject, the party being sane upon 
all otners), or total; permffiient, (usually called madness), or tem¬ 
porary, (the object of it being dieted with his disorder at certain 
periods and vicissitudes only, with lucid intervals), which is usually 
denominated lunacy. 3 Bac. Abr, 86. 

3. The vice of drunkenness, which produces a perfect though 
temporary frenzy or insanity, usually denominated dementia ajfec- 
tata, or' acquired madness, will not excuse the commission of any 
crime; aud an offender under the influence of intoxication can de¬ 
rive no privilege from a madness voluntarily contracted, but is an- 
svrerable to the law equally as if he had been in the full possession 
of his faculties at the time; 1 nale, 32; Co. IMt. 247; 1 Hawk, 
c. 1, a. 6; altliough it has been said, that, upon an indictment for 
mu]^er, the intoxication of the defendant may be taken into consi¬ 
deration, as a circumstance to shew that the act was not premedi¬ 
tated. R. V. Grindley, 1 Russ. 8: R. v. Thomas, 7 C. P. 817 : 
R. V. Mectkin, Id. 297: but see R. v. CarroU, Id. 145. But, if 
the primary cause of the frenzy be involuntary, or it have become 
habitual and confirmed, this species of insanity will excuse the of¬ 
fender equaUy as the former descriptions of this malady. Thus, 
for instance, if a man, through the unskilfulness of his physician, 
or the contrivance of his enemies, take that which produces a tem¬ 
porary frenzy, he will not, whilst under the influence of the frenzy, 
he accountable for his actions., So, neither will he be liable to be 
punished for any crime perpetrated under tl\e influence of insamty 
which is habitiM and fixed, though caused by frequent intoxication, 
and originally contracted by his own act. 1 Male, 32. 
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We come now to consider the effect of th^se different kinds of in> 
wnity. Where the deprivation of the understanding and menioiy 
is total, fixed, and permanent, it excuses ail acts; so, likewise, a 
man labouring under adventitious insanity is, during the frenzy, 
entitled to the same indulgence, in the same degree with one whose 
disorder is fixed and permanent. BewrU^s case, 4 Cb. 125; Cb. lAU, 
247; 1 Hale, 31. But the difficultv in these cases is, to distinguish 
between a total aberration of intellect and a jgartial or temporary 
delusion merely, notwitlistanding which the patient may be cimabfe 
of discerning right from wrong; in which case he will be ^iit^ in 
the eye of the law, and amonaDle to punbhment. Partial insanity, 
says Lord HaU, is the condition of many, especially of melancholy 
persons,* who generally discover their detects in excessive fear and 
grief, and yet are not wholly destitute of the use of reason; and this 
partial insanity seems not to excuse them in the commission of any 
crime. 1 Hale, 30. Doubtless, he adds, most persons that-are felons 
of themselves, and others, are under a degree of partial insanity 
when they commit these offences, it is very difficult to define the 
invisible line that divides perfect from partial insanity; but it must 
rest upon circumstances duly to be weired and considered both by 
the judge and the jury, lest, on the one side, there be a kind of in¬ 
humanity towards the defects of human nature, or, on the other side, 
too great an indulgence given to great crimes. He concludes by sug¬ 
gesting, as the best measure, that such a person as, labouring under 
melancholy distempers, liath yet as great understaaffing as ordinarily 
a child of fourteen years hath, is such a person as can be guilty of 
treason and felony. 1 Hale, 80, 412. Upon this subject many cases 
have been decided, from which it is difficult to extract any precise or 
definite rule. See B. v. Z<i. Ferrers, 19 St. TV. 333: B. v. Arnold, 
16 St. Tr. 764: B. v. Parser, Coll. 477: B. v. Bowler, Id. 673: B. v. 
Bellingham, Id. 636, Add.: B. v. HadfieUi, Id. 580: Beg. v. Oxford, 

Q C.&P. 525. It seems clear, however, that to excuse a man from 
punishment upon the ground of insanity, it must be proved distinctly 
that he was not capable of distinguishing right from wron^ at the 
time he did the act, and did not know it to be an offence against the 
laws of God and nature. See B. v. Ojford, 5 C. ^ P. 168. If there 
be a partial degree of I'cason, a competent use of it sufficient to have 
restrained those passions which produced the crime; if there bo 
thought and design, a faculty to distinguish the nature of actions, to 
discern the difference between moral good and evil—then he will be 
responsible for his actions. 1 Bma. 12; Beg. v. M*Naughten, 10 Cl. 

8^ Fin. 200; 1 C. K. 130, n.: Beg. v. Higginson, 1 C. K. 129. 
Whether the prisoner were sane or insane at the time the act was * 
committed, is a question of fact triable by the jury, and dependent 
upon the previous and contemporaneous acts of the party. Upon a 
question oi insanity, a witness of medical skill mapr be asked whether 
such and such appearances proved by other witnesses are, in his 
judgment, symptoms of insanity; but it has always been considered as 
very doubtful whether he can be asked, whether from the testimony 
given, the act with which the prisoner is charged is, in his opinion, 
an act of insanity; for that is the point to be decided by the jury. 
B. V. Bight, B. B. 456: see also B. v. Searle, 1 M. Sf Bob. 75. 

The above-cited case of Beg. y.M^lfaughtm gave rise to a dis¬ 
cussion on this subject in the House of Lords, and the following 
questions were propounded to the judges, in relation io the law re- 
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apecting alleged crimes committed by persona afflicted with insane 
delusion:— 

“ let. What is the law respecting alleged crimes committed by 
persons afflicted with insane delusion in respect of one or more par¬ 
ticular subjects or persons; as, for instance, where, at the time of the 
commission of the allej^ed crime, the accused knew he was acting 
contrary to»Jaw, but did the act complained of with a view, under 
the influence of insane delusion, of redressing or revenging some sup¬ 
posed grievance or injury, or of producing some public benefit? 

2nd. What are tne proper questions to be submitted to the jury, 
when a person, alleged to be aflucted with insane delusion respecting 
one or more particular subjects or persons, is charged with the com¬ 
mission of a crime, (murder, for example), and insanity is set up as a 
defence ? 

** 3rd. In what terms ought the question to be left to the jury as 
to the prisonm:*s state of mind at the time when the act was com¬ 
mitted ? 

“ 4th. If a person, under an insane delusion as to the existing 
facts, commits an offence in consequence thereof, is he thereby ex¬ 
cused? 

** 5th. Can a medical man, conversant with the disease of insanity, 
who never saw the prisoner previously to the trial, but who was pre¬ 
sent during the whole trial, and the examination of all the witnesses, 
be asked his opinion as to the state of the prisoner’s mind at tlie time 
of the commission of the alleged crime, or his opinion whether the 
prisoner was conscious, at the time of doing the act, that he was acting 
contrary to law, or whether he was labouring under and what delu¬ 
sion at the time?” 

To these questions the judges (with the exception of Maule, J., 
who gave on nis own account a more qualified answer) answered as 
follows:— ‘ 

To the first question:—“ Assuming that your Lordships* inquiries 
are confined to those persons who labour under such partial delu¬ 
sions only, and are not in other respects insane, we are of opinion, 
that, notwithstanding the party did the act complained of with a 
view, under the influence of insane delusion, of redressing or reveng¬ 
ing some supposed grievance or injury, or of producing some public 
benefit, he is nevertheless punishable, according to the nature of the 
crime committed, if he knew, at the time of committing such crime, 
that he was acting contrary to law, by which expression we under¬ 
stand your Lordships to mean the law of the land.’* 

To the 2nd and 3rd questions :—** That the juiy ought to be told 
in all cases that every man is presumed to be sane, and to possess a 
sufficient degree of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction; and that, to establish a de¬ 
fence on the ground of insanity, it must be clearly proved that, at the 
time of the committing of the act, the party accused was labouring un¬ 
der such a defect of reason, from disease of tne mind, as not to know the 
nature and quality of the act he was doing, or, if he did know it, that 
he did not know he was doing what was wrong. The mode of put¬ 
ting the latter part of the question to the jury on these occasions 
has generally been, whether the accused, at the time of doing the act, 
knew the difference between right and wrong, which mode, though 
rarely, if eyer, leading to any mistake with the jury, is not, as we 
conceive, so a&urate when put generally, and in the abstract, as when 
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put to the party’s knowledge of right and«wron^ in respect to the 
very act witn which he is cWrged. If the question were to be put 
as to the knowledge of the accused, solely and exclusively with re¬ 
ference to the law of the land, it might tend to confound the jury, 
by inducing them to believe that an actual knowledge of the law of 
the land was essential in order to lead to a conviction, whereas the 
law is administered upon the principle that every one must be taken 
conclusively to know it, without proof that he does know it. If the 
accused was conscious that the act was one which he ought not to do, 
and if that act was at the same time contraiy* to the law of the land, 
he is punishable ; and the usual course, therefore, has been to leave 
the question to the jury, whether the party accused had a sufficient 
degree of reason to know that he was doing an act that was wrong; 
and this course, we think, is correct, accompanied with such obser¬ 
vations and explanations .as the circumstance of each particular case 
may require.” 

To the fourth question :—** The answer to this question must of 
course depend on the nature of the delusion; but making the same 
assumption as we did before, that he labours under such partial de¬ 
lusion only, and is not in other respects insane, we think He must be 
considered in the same situation as to responsibility as if the facts 
with respect to which the delusion exists w'ere real. For example, 
if, under the influence of his delusion, he supposes another man to be 
in the act of attempting to take away his life, and he kills that man, 
as he supposes, in self-defence, he would be exempt from punishment. 
If his delusion was that the deceased had inflicted a serious injury to 
his character and fortune, and he killed him in revenge for such sup¬ 
posed injury, be would be liable to punishment.” 

And to tfie last question:—** We think the medical man, under the 
circumstances supposed, cannot in strictness be asked his opinion in 
the terms above stated, because each of th5se questions involves the 
determination of the truth of the facts deposed to, which it is for the 
jury to decide; and the questions are not mere questions upon a 
matter of science, in which case such evidence is admissible. But 
where the facts are admitted or not disputed, and the question be¬ 
comes substantially one of science only, it may be convenient to 
allow the (j^uestion to be put in that general form, though the same 
cannot be insisted on as a matter of right.” 

It may be useful to observe, that, if upon the trfal of any person 
for treason^ murder, or felony, R, v. lAttle, R. «Sf R. 430, his in¬ 
sanity at the time of the commission of the offence is given in evi¬ 
dence, and the jury acquit him, the jur^ must be required to find 
specially whether lie was insane at the time of the commission of the 
offence, and declare whether he was acquitted on account of such in¬ 
sanity : and if the jury% find that he was insane at the time of the 
commission of the offence, the court before whom the trial takes 
place must order him to be kept in strict custody, in such manner as 
to the court shall seem fit, until the Queen’s pleasure be known; and 
the Queen may order the confinement of such person during plea¬ 
sure. 8U 40 6r. 3, c. 94, s. 1. By the 3 4^^ 4 Fict. c. 54, s. 3, 
the same provisions are extended to persons chaiged with misde- 
meanors. And if any person indicted for anv offence is insane, and 
upon^rraignment is mund ‘soi to be by a»jury lawfully impanelled for 
that purpose, (that is, by a jury retumea by the sheri^ instanter, in 
the nature of an inquest of office), so that he cannot be tried upon 
such indictment; or if, upon the trial of any person so indicted, he 
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appear to the jury charged on the indictment to be insane, the court 
may order that finding to be recorded,' and tliat he be kej)t in cus¬ 
tody till her Majesty's pleasure be known: so, likewise, if any per¬ 
son charged with any offence be brought up to be discharged for 
want of prosecution, and appear to be insane, the court may order a 
jury to be impanelled to try the sanity of such person, and, if the 
jury find him to be insane, may order him to be Kept in strict cus¬ 
tody, in li|ce manner, until her Majesty's pleasure be known. 39 
40 G. 3, c. 94, s. 2. See B, v. Pritchard^ 7 C. P. 303: v. 

Goodey 7 Ad, 6^ EU. 636. And any person under sentence of im¬ 
prisonment or transportation, who may become insane, may be re¬ 
moved to the county asylum or other receptacle for insane persons, 
hy order of the Secretary of State, upon a certificate of two surgeons 
or physicians, there to remain until it shall be certified to the ^cre- 
tary of State that such person has become of sound mind, whereupon 
he may be discharged by order of the Secretary of State, or removed 
to the prison if still liable to be continued in custody. 9 G, 4, 
c. 40, a. 65. See 3^4 Viet, e, 54. 

A grand jury have no authority by law to ignore a bill upon the 
ground of insanity; it is their duty to find the bill, and then tho 
court, either on arraignment or trial, may order the detention of the 
prisoner during the pleasure of the Crown. Beg, v. Hodges, 8 C, 
6^ P, 195. 

Persons in sftdgection to the power of others^ —The same sound 
principle which excuses those who have no mental will in the perpe¬ 
tration of an offence, protects from the punishment of the law those 
who commit crimes in subjection to the power of others, and not as 
the result of an uncontroll^ free action proceeding from themselves. 
4 Bl. Com. 27; 1 Haley 43. Thus, if A., by force, take the hand 
of B., in which is a w'eapon, and therewith kill C., A. is guilty of 
murder, but B. is excused; but if merely a moral force be used, as 
threats, duress of imprisonment, or even an assault to the peril of 
his life, in order to compel him to kill C., it is no legal excuse. 
\ HalSy 434; 1 Easty P,C,22,5. {See antSy p. Q). This protection 
also exists in the public and private relations of society: public, as 
between subject and prince, obedience to existing laws being a suiii- 
cient extenuation of civil guilt before a municipal tribunal; and pri¬ 
vate, proceeding from the matrimonial subjection of the wife to the 
husband, from which the law presumes a coercion, which, in many 
cases, excuses the wife from the consequence of criminal misconduct 
The private relations which exist between parent and child, and 
master and servant, will not, however, excuse or extenuate the 
commission of any crime, of whatever denomination; for the com¬ 
mand is void in law, and can protect neitheFthe commander nor the 
instrument. lHaley^,5J6, 

In general, if a felony be committed by a feme covert in the pre¬ 
sence of her husband, the law presumes that she acted under his 
immediate coercion, and excuses her from punishment; 1 Hale, 45, 
516; 1 Hawk, e, 1, a. 9; thus, a woman who went from shop to shop 
uttering base coin, her husband accompanying her each time to the 
door, but not going in, was holden by BagUg, J., to be under her 
husband's coercion; MS. Durham Spring Ass. 1829; Matthewses 
; but ifl in the absence of her husband, she commit an 
ofience, even oy his order or procurement, her coverture will be no 
excuse; 2 L&tch, C, C, 1102; 2 East, P, C. 559; B, v. Morris, 
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22. ^ 72. 27: 1 Hawk, c, 1, s. 11; even though he appear at the 
very moment after the commission of the offence; and no subsequent 
act of his, though it may render him an accessary to the felony of 
his wife, can be referred to what was done by his wife in his absence. 
72. V. Hughes^ ] Russ. 18. This presumption, however, may be re¬ 
butted by evidence; and if it appear that the wife was principally 
instrumental in the commission of the crime, acting voluntarily, and 
not by constraint of her husband, although he was present and con¬ 
curred, she will be guilty and liable to punishment. 1 HaUf 516. 
Thus, a married woman, who swore falsely that she was next of kin 
to a person dying intestate, .and so procured administration to the 
effects, was held responsible for the offence, though her husband was 
with her when she took the oath. 72. v. Dicks, 1 Russ, 16. So, 
where a husband delivered a threatening letter iraorantly, as the 
agent of the wife, she alone was held to be punishable. 72. v. Ham¬ 
mond, 1 Leach, 447. Where stolen goods are received by a married 
woman in the absence of her husband, and are concealed in his house 
without his knowledge, she alone may be indicted and punished for 
the offence ; but if the husband’s ignorance of the transaction be not 
satisfactorily proved, the law will, in most cases, impute the receiv¬ 
ing to him. ^ Dalt, e, 157, p, 353. Where husband and wife were 
convicted jointly of receiving stolen goods, it was holden, that the 
conviction of the wife could not be supported, though she had been 
more active than her husband, because it had not been left to the jurv 
to say whether she received the goods in the absence of her husband. 
R. V. Archer, 1 Mood, G. G, 143. This protection is not allowed in 
crimes which are fmla in se, and prohibited by the law of nature, 
nor in such as are heinous in their character, or dangerous in their 
consequences; and, therefore, if a married woman be guilty of trea¬ 
son, murder, or offences of the like description, in company with and 
by coercion of her husband, she is punisiufble equally as if she were 
sole. 1 Hale, 45, 47, 48; 1 Hawk, e, 1, 11; 4 Rl. Gom. 29; 1 St. 

Tr. 28. Sec Reg. v. Cruse, 8 C. P. 541; 2 Mood. C. G. 53. So, 
a married woman may be indicted jointly with her husband for keep¬ 
ing a bawdy-house, 72. v. Williams, 10 Mod. 63; 1 Salk. 384, or 
gaming-house, R, v. Dixon, 10 Med. 335; for these are offences 
connected with the government of the house, in which the wife has 
a principal share. 1 Hawk, c, 1, s. 12. So, they may be jointly 
convicted of an assault. Reg. v. Cruse, supra. And, according to 
the prevailing opinion, it seems that tne wife may be found guilty 
with the husband in all misdemeanors. See R. v. Ingram, 1 Salx. 
384 ; 4 Bl. Com., by Ryland, 29, n. (10). In a recent case, R. v. 
Price, ^C.S^P. 19, the Common Serjeant, after consulting Bosan- 
qttet and Goltman, JJ., doubted this distinction, and directed the 
acquittal of a woman who was indicted with her husband for a mis¬ 
demeanor in uttering counterfeit coin. ■ {See ante,p. 16). Husband 
and wife cannot alone be found guilty of a conspiracy, for they are 
considered in law as one person, and are presumed to have but one 
will. 1 Hawk. c. 72, s,B. 

If a married woman incite her husband to the commission of a 
felony, she is an accessary before the fact; 1 Hale, 516 ; 2 Hawk, 
c. 29, s. 34; but she cannot be treated as an accessary for receiving 
her husband, knowing that he has committed a felony; 1 Hale, 47; 
nor for concealing a felon jointly with her husband. I^.; 1 Hawk, 
c, 1, s, 10. And she will not be answerable for her husband’s breach 
of duty, however fatal, though she be privy to his misconduct, if no 
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duty be cast upon ber, ^and she be merely passive. R» v. Squires, 
1 Russ. 16. 

If a married woman, indicted jointly with her husband, be de¬ 
scribed in the indictment as his wife, she need not prove her mar¬ 
riage, but will be entitled to protection if it appear that she acted 
under his coercion : but the mere description will be no ground for 
dismissing the indictment as to the wife, for the indictment is joint 
and several, WKSording to the facts as they may appear. 1 Hale, 46. 
If she be described as a single woman, she must prove her marriage; 
R. V. Jones, Kel. 87: and such evidence must oe given as will sa¬ 
tisfy the jury of her marriage, although it is not ^solutely neces- 
sa]^ that the actual marriage should be proved. R. v. Atkinson, 
1 Russ. 20: R. v. Hassall, 2 C. P. 434: Reff. v. Woodward, 8 C. 
Sf P. 561. 

Iffnorance.'] —Ignorance of the law will not excuse from the con¬ 
sequences of guilt any person who has capacity to understand the 
law, of which all are presumed to have knowledge. 1 Hale, 42. 
But this rule supposes an opportunity of knowing the law. Where, 
therefore, a defendant was indicted for maliciously shooting at A. B. 
upon the high seas, and the offence was perpetrated within a few 
weeks after the stat. 39 O. 3, e. 37 passed, and before notice of it 
could have reached the place where the offence was committed, the 
judges held that he could not have been tried before that act passed; 
and that, as he could not have heard of it, he ought to be pardoned. 
R, V. Bailey, R. R. 1. If, however, the offence be committed in 
England, a foreimer cannot be excused, because he does not know 
the law. R. v. Esop, ^ C.S^ P. 456. But ignorance or mistake of 
the fact may in some cases be allowed as an excuse for the inad¬ 
vertent commission of a erkne ; as, for instance, if a man, intending 
to kill a thief in his own' house, kill one of his own family, he will 
be guilty of no offence. 1 Hale, 42, 43; 4 Bl. Com. 27 ; R. v. Levett, 
Cro. Car,5l&6. But this rule proceeds upon a supposition, that the 
original intention was lawful; for, if an unforeseen consequence ensue 
&om an act which was in itself unlawful, and its original nature 
wrong and mischievous, the actor is criminally responsible for what¬ 
ever consequence may ensue. 4 Bl, Com, 27. 


Sect. 3. 

THE FORM OF AN INDICTMENT. 

An indictment consists of three parts: the commencement, the 
statement, and the conclusion. We shall treat of each of these in 
its order. 

1. The Commencement, 

The commencement of every indictment is thus :—** Middlesex to 
wit:—The jurors for our lady the Quem «»o» their oUth present, 
thca,” Hfe, [so proceeding to state the offence for which the defendant 
is to be prQsecuted3. 

Venue ,]—^The venue in the marg^ is the only part of the com¬ 
mencement of an indictment that requires attention. The general 
rule upon tl\b subject is, that the venue in the mar^n should be 
the county in which the offence was committed; see 2 Hale, 160; 
or, if the jurisdiction of the court in which the bill of indictment is 
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to be preferred extend only to part of the county, or, as is the case 
with the Central Criminal Court, includes more than one county, 
4^5 W. 4, e. 36, or be conhned within the limits of a borough, 
to vrliich seed Sf G 4, c. 76; JR. v. Piller, 7 C. P. 337, OTid 
Ji.'v. J'J'. of Olmcest&rsMre, 4. A. E. 689), the venue in the 
margin should be co-extensive with the jurisdiction of the court; 
that is, it should be descriptive of the limit to which the jurisdiction 
of the court is confined, and the offence must have been committed 
within the limit so described. This is the general rule of the common 
law ; but several exceptions have been made to it by statute. 

1. In indictments for extortion, the venue, it is said, may be laid 
in any county. 31 Eliz. c. 6, s. 4 ; 1 Hawk. c. 68 ; s. 6, n. (3); 2 
Stark. C. P. 685, n. (k). Sed quaere. 2 Hawk. c. 26,60; 2 Chitt. 
€. L. 294, (n). 

2. In indictments for plundering or stealing any part of any ship 

in distress or wrecked, or any goods belonginp' to such ship, the 
venue may be laid either in the county in which the offence was 
committed, or in the next adjoining county. 7 Sf 8 G. 4f c, 29, s. 18. 
It is doubtful, however, whether this provision is not repealed by 
stat. 7 4^1 Viet. e. 87, s. 1, although that statute recites a 

part of 7 4’ 8 4, c. 29, s. 18, and does not notice the above pro¬ 

vision. 

3. In indictments for resisting or assaulting officers of the excise, 

7 <Sif 8 6r. 4, c. 63, s. 43, or for offences against the revenue of the 

customs, 3 4 Pv. 4, c. 63, s. 122, the venue may be laid in any 

county. See 9 G. 2, c. 36, s. 36. For offences against the customs, 
committed upon the high seas, the venue may be laid in the county 
into which tue offender is taken, and, if he be taken to a city or 
borough, &c., in the county in which such city, &c. is situate. 3 Sf 
4 W. 4, c. 63, a. 77. See R. v. CartwriffM, 4 T. R. 490 : In re Nwin^ 

8 B. 6^ a 644 ; 3 Man. df R. 76. ^ 

4. In indictments for offences relating to the post-office, the 
venue may be laid in the county or place where the offence is com¬ 
mitted, or" where the offender is* apprehended or is in custody ; and, 
if the offence be committed in or upon, or in respect of a mail, or upon 
a person engaged in the conveyance or delivery of a post-letter-bag, 
or post letter, or in respect of a post-letter-bag, or post-letter, or a 
chattel, or money, or valuable security sent by the post, the venue 
may be laid in the county where the offender is apprehended or is in 
custody, or in any county or place through any part whereof the mail, 
or the person, or the post-letter-bag, or the post-letter, or the chattel, or 
the money, or the valuable security sent by the post, in respect of 
which the offence is committed, shall have passed in the due course of 
conveyance or delivery by post; and, if the side, centre, or other 
part of a highway, or the side, centre, bank, or other part^ of a river, 
canal or navigation, constitute the boundary of two counties, the ve- 
•nue may be laid in either county. 7 TV. 4 df 1 Viet. c. #. 37. _ 

6. In indictments for endeavouring to seduce soldiers or sailors 
from their duty, or for inciting or stirring them up to mutiny, the 
venue may be laid in any county, whether the offence be committed 
on the high seas or in England. 37 3, e. 70, 8.2; 67 G. 3, c. 7. 

6. In indictments for forge^^and uttering forged instruments, the 
venud may be laid, and the offences charged to have been committed, 
in the county in which the offender is wprehended or in custody; 
1 TV. 4, c. 66, a. 24; R. v. Jatnea, 7 Cf. P. 668, or in which the 
offence was committed. See R. v. CollvMy R. R. 212. And abces- 
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saries before and after the fact in felony, and aiders and abettors in 
misdemeanors, under that act, may be indicted, and the offence 
charged to have been committed, in any county in which the prin¬ 
cipal offender may be tried. 1 W. 4, c. 66, s. 24. 

7. In indictments for offences against statutes relating to the stamp 
duties, the venue may be laid either in the county where the offence 
was committed, or in the county in which the parties accused, or any 
of them, shall liave been toprehended. 63 G. 3, c. 108, s. 24. 

8. In indictments for offences with reference to the coin of the 
realm, wheVe two or more persSns have acted in concert in different 
counties or jurisdictions, the venue may be laid, and the offence 
charged to have been committed, in any one of those counties or ju¬ 
risdictions. 2 W. 4, c. 34, a. 15. 

9. In indictments for bigamy, the venue may be laid either in the 
county where the offender was apprehended or is in custody, 9 G. 4, 
e. 31, s. 22, or in the county in which the second marriage took 

S lace. Where the indictment is preferred in the county in which the 
efendant was apprehended or is in* custody, it must state that fact. 
J2. V. Frazer, 1 Mood. C. C. 407 : R^. v. TvhiU^, 2 Mood. C. C. 186. 
If the defendant, being in custody for a felony, be detained for biga¬ 
my, he may be indicts for the bi^my in the county in which he is 
so detained. B. v. Chrdon, R. B. 48. 

10. In indictments for escapes, breaches of prison, and rescues, the 
venue may be laid either in the jurisdiction where the offence was 
committed, or in that where the offender shall be apprehended and 
retaken. 4 G. 4, c. 64, s. 44. 

11. In indictments for returning from transportation, the venue 
may be laid either in the county where the defendant was appre¬ 
hended, or in that from whence he was ordered to be transported. 5 
G. 4, c. 84, s. 22. ^ 

12. In indictments against persons in the public service for em¬ 
bezzlement, the venue may be laid in the county or place where the 
party is apprehended, or in which the offence is committed. 2 W, 4, 
e. 4. s. 6. 

13. In indictments for felonies or other offences committed in 
Wales, the venue might formerly have been laid in the next adjacent 
English county, 26 ff. 8, c. 6, s. 6, which extended to felonies subse¬ 
quently created. R, v. Wyndham, R. R. 107; 3 Camp. 78 ; 84 <$f 
^ II. 8, c. 26, e. 84. But now these statutes are repealed by impli¬ 
cation by stat. 11 G, A 6^ \ W, 4, c, 70, s. 14 ; and in indictments for 
offences committed in Wales, the venue must, as in England, be laid 
in the county in which the offence is committed, unless otherwise 
provided for by statute. 

14. Where an offence is committed within the county of a city or 
town corporate, (except in London, Westminster, or the borough of 
Southwark, 88^. 3, c. 52, s. 11, so much of that statute as applied to the 
cities of Bristol, Chester, and Exeter, having been repealed by stat.' 
6 8^6 W. 4, e. 76, a. 109 ; eee Beg, v. Holden, S C. Sf P. 606), the 
prosecutor may prefer his indictment to the jury of the next adjoin¬ 
ing county, at the sessions of oyer and terminer or gaol delivery, and 
have the offender tried there ; 38 (7. 3, c. 52, g. 2 : gee R. v. Gough, 
2 Peua. 791; but the venue must stfll be laid in the county of the 
city, &c. where the offence* was committed; B, v. Mellor, R^S^ B. 
144 ; and it not necessary to allege that the county in which the 
indictment is preferred is the county next adjoining to the county of 
the ^ty, &C., out when the record is made up, that may appear in 
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the caption or memorandum. R, y. Goff, R, Sf R. 179. Or, if the 
bill have been found by a jury of the coun^ of the city, &c., any 
court of oyer and terminer or gaol delivery, holden for such county 
of the city, &c., may order it to be tried by a jury of the next ad¬ 
joining county, 38 3, c, 52, s, 2. In both of which cases, the 

court before which the offender is tried and convicted may order the 
judgment to be executed, either in the same county, or in the county 
of a city in which the onence was committed ; 51 O, 3, c. 100, s. 1; 
and may order the expenses of prosecution and witnesses, 38 G. 
3, c. 52, s. 8, and the expenses the coiibty have been put to by the re¬ 
moval of the prisoner there for trial, &c., 51 G. 3, c. 100, s. 2, to be 
paid by the person (the treasurer^ who would have been ordered to 
pay the same, if> the offender had been indicted and tried in such 
county of * a city, &c. /Slee 60 G. 3, c. 14,«. 3; 7 G, 4, c. 64, s. 25 ; 
5 6 Will. 4, c. 76, #. 113 ; 5 6 Viet. e. 38. 

15. In indictments for high treason or misprision of treason com¬ 
mitted out of the realm, the venue may be laid in Middlesex, if the 
trial is to be in the Court of Q,ueen’s Bench ; or in such shire as 
the Queen shall appoint, if she appoint a commission to try the of¬ 
fender. 26 H. 8, c. 13; 35 JI. 8, c. 2, s. 1. See 5 Se6 Ed. 6, c. 11, s, 
6, and 38 H. 8, c. 23. Treasons committed in Irehmd or Scotland, 
since the Unions, and treasons committed in Wales, are not within 
the meaning of this act; but treasons committed in the isles of Man, 
Guernsey, Jersey, Sark, and Alderney, or in our foreign plantations, 
(which, although parts of the dominions of the Crown of England, 
are not parts of the realm, see 3 Inst. 11, 111 ; 4 Inst. 124), are. 
So, in indictments for murder or manslaughter, or for being acces¬ 
sary before the fact to murder, or after the fact to murder or man¬ 
slaughter, committed on land out of the United Kingdom, by British 
subjects, whether within the Queen^s dominions or without, the. ve¬ 
nue may be laid in the county appointed by the Lord Chancellor in 
the commission issued for the trial of the offenders. 9 G. 4, c. 81, 
s. 7. But this statute only relates to offences committed by the 
Queen’s subjects, and does not extend to offences committed by 
foreigners, notwithstanding they are committed on Englishmen and 
on board an English ship ; R. v. De^rdo, 1 Taunt, 26 ; R. Sf R. 
134 : R. V. Ilelsham, 4 <7. P. 394 : R. v. Manoel de Mottos, 1 C. 8^ 

P. 458; but it comprehends all countries, though within the 

dominion of a foreign power. R. v. Saucer, R. R. 294. So, in 
indictments for burning or destroying the Queen’s ships, magazines. 
See., out of the realm, the venue may be laid in any county within 
the realm. 12 G. 8, c. 24, s. 2. So, in indictments for robberies 
and other capital crimes committed in Newfoundland, the venue may 
be laid in any county in England. 10 11 TV, 3, c. 25, s. 13. In 

indictments for offences committed out of this kingdom against the 
foreign enlistment act, the venue may be laid at Westminster. 59 

Q. 3, c. 69, s. 9. Misdemeanors committed in India may be tried 
in the Queen’s Bench in England. 13 G. 3, c. 63. And in indict¬ 
ments for offences committed by persons employed in any public 
service abroad, the venue may be laid in Middlesex. 42 G. 3, c. 85, 
s. 1. See R. v. Shawe, 5 M. S^ Selw. 403. 

16. All offences alleged to have been committed on the high seas, and 
other places within ^e Admiralty of England, may be inquired of, 
heard, and determined by her Majesty’s justices of as£<i/e or others 
her Majesty’s commissioners by whom any court shall be holden un¬ 
der any of her Majesty’s commissions of oyer and terminer or general 
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gaol delivery, and they shall have severally and jointly all the powers 
which by any act are given to the commissioners named in afiy com¬ 
mission of oyer and terminer for the trying of offences committed with¬ 
in the Admiralty of England, and may deliver the gaol, in every county 
and franchise within the limits of their several commissions, of any per¬ 
son committed to or imprisoned therein, for anv offence alleged to have 
been committedupon the high seas, &c.: and all indictments found, and 
trials and other proceeding had, by and before the said justices and 
commissioners, sWl be va£d; and the court is empowered to order the 
payment of the costs and expenses of the prosecution of such offences, 
m the manner prescribed by the 7 G- 4, c. 64, s. 27. 7 <Sy 8 Vid. c. 2. 
8. 1. And by sect. 2, in all indictments preferred before the said jus¬ 
tices and commissioners under that act, the venue laid in the margin 
shall be the same as if the offence had been committed in the county 
where the trial is had ; and all material facts which, in other indict¬ 
ments, would be averred to have taken place'in the countv where the 
trial is had, shall, in indictments preferred and tried under that act, 
be averred to have taken place “ on the high seas.** Sect. 3 provides 
for the commitment for trial of persons chaiged with such offences; 
and sect. 4 provides, that nothing in the act contained shall affect the 
jurisdiction belonging to the Central Criminal Court for the trial of 
persons charged with offences committed on the high seas and other 
places within the Admiralty of England, or to restrain the issue of any 
special commission under the 28 H» 8, c. 16, for the trial of such 
ofiendei's, if need there be. 

Before this statute, treasons, felonies, robberies, murders, and con¬ 
federacies, committed upon the high seas, within the juri^iction of 
the Admiralty, must have been inquired of, &c., in such shire of the 
realm as should be specially limited for that purpose by the Queen’s 
commission. 28 H. 8, c. 16, s. 1-; and see 46 G. 3, c. 72, s. 114 ; liesi 

V. Curling^ R. R, 123. ‘ Acts of hostility by a subject of this realm 

against a subject at sea, under colour of a foreign commission ; 11 & 
12 W. 3, c. 7, a. 8; 18 G. 2, c. 30, s. 1; see R, v. £mns^ 2 Rast^ P. 
G. 798; forcibly boarding a merchant ship, and throwing over or 
destroying the goods; 8 G.l, c. 24, s. 1; trading with pirates, or fit¬ 
ting out a vessm for that purpose ; 8 6^. 1, c. 24, 1 ; master or sea¬ 

men running away with the ship, goods, &c., or laying violent hands 
on or confining the master, or making a revolt in the ship, &c ; 11 12 

W. 3, c. 7, «. 9 ; see Reg. v. M^GregoTy 1 C. Sf K. 429 ; dealing in 

slaves upon the high seas, or in any place where the admiral has ju¬ 
risdiction, except as therein mentioned ; 5 G. 14, c. 113 ; see Reg. v. 
Zuluetay \ C. K. 216: all these offences, if committed upon the 
high seas, were to be inquired of in the same manner ; as also the of¬ 
fence of accessary before or after the fact, on land, or at sea, to piracy. 
11 12 W. 3, c. 7, s. 10. See 8 Q, 1, c. 24, 3; 7 G'. 4, c. 64, ss. 9, 

10. It has been doubted whether the stat. 28 H. 8, c. 16, applies to 
offences created since that statute ; R, v. Snape, 2 Bad, P. U. 807 ; 
but this doubt has been removed by particular provisions in subse¬ 
quent statutes. By stat. 39 G. 3, e. 37, it is enacted, that all offences 
committed upon the high seas shall be inquired of, &c., in like manner 
as treasons, &c., are directed to be by tne stat. 28 H. 8, c. 16 ; and 
rimilar provisions are contained in the statutes 7 8 4, c. 29, s, 

77 ; 7^ 8 < 3 ^. 4, c. 30, s. 43q 9 G. 4, <?. 31, s. 32 ; 11 6 ?. 4 1 W. 4, 

c. 66, 8. 27 v7 PT. 4 1 Viet. c. 86, a. 10 ; 7 PF. 4 1 Viet. c. 86, 

s. 10; 7 PP^ 4 ^ 1 Vid. e. 87, a. 13 ; 7 PF. 4 ^ 1 Vid. c. 89, a. 14 ; 
with respect to the trial of offences within those acts respectively 
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committed within the jurisdiction of the Admiralty. It may he ne¬ 
cessary to mention here, that rivers, to the furthest point of land next 
the sea, creeks, and arms of the sea within the body of a county and 
the sea-shore between the hip^h and low-water marks when the tide 
is out, are not within the jurudiction of the Admiralty, or within the 
meaning of the term “ hi^ seas ** in the above statutes. Bwk see R. 
V. BrucSf R. R. 243 ; 2 Leach, 1098. Upon an indictment for lar¬ 
ceny out of a vessel lying in a river at Rnmpu, in China, the pro¬ 
secutor gave no evidence as to the tide flowing .or otherwise where the 
vessel lay; but the judges held that {he Admirtdty had jurisdiction, 
it being a place where great ships go. R. v. Thomas Alim, 1 Mood. 
C. C. 494. The ofiences above mentioned, when a commission is issued 
for the trial of them under 28 H. 8, c. 15, are inquired of, tried, and 
determined before the judge of the Admiralty Court, and two of the 
judges of the common-law courts, under a commission of oyer and 
terminer; and, in the indictment, no county is inserted in the margin 
as venue, but, instead of it, merely the words ** Admiral^ of England** 
But where offenders are committed to or detained in the gaol of New¬ 
gate for the offences above mentioned, the Central Criminal Court 
Act, 4 5 JV. 4, c. 36, s. 22, enacts, that it shidl and may be lawful 

for the justices and judges of oyer and ter^ner and gaol delivery, to 
be named in and appointed by the commissions to be issued under 
the authority of the act, or any two or more of them, to inquire of, 
hear, and determine, any offence or offences committed or alleged to 
have been committed on the high seas, or other places within the ju¬ 
risdiction of England, and to deliver the gaol of Newgate of any per¬ 
son or persons committed to or detained therein for any offence or 
offences alleged to have been done or committed upon the high seas 
within the jurisdiction of the Admiralty of England-; and all indict¬ 
ments found, and trials and other proceedings had and taken by and 
before the said justices and judges, shall be valid and effectual to all 
intents and purposes whatsoever. The same section enables the jus¬ 
tices and jiidges to order the payment of costs, in the manner pre¬ 
scribed by the stat. 7 G. 4, e. 64, s. 27. By virtue of this statute, 
and of the 7 G. 4, e. 64, s. 9, an accessary before the fact to a felony 
committed on the high seas, within the jurisdiction of the Admiralty, 
may be indicted and tried at the Central Criminal Court, although 
the person charged as the principal felon has not been committed to 
or detained in the gaol of Newgate for his offence. Reg. v. Wallace, C. 
Sf Mar. 200 ; 2 Mood. C. C. 200. As to the trial of offender's in the 
colonies for crimes committed in places in which the Crown has power 
or jurisdiction out of her Majesty’s dominions, see 6 7 Viet. c. 94. 

17. In informations or indictments against the master of a sliip for 

forcing on shore or leaving behind, on imore or at sea, in any place in 
or out of her Majesty’s dominions, any person belonging to his crew, 
the offence may be prosecuted in any court having criminal jurisdic¬ 
tion in her Majesty’s dominions, at home or abroad, where such master 
or other person shall happen to be. 6 6 W. 4, c. 19, s. 40: see also 

9 G. 4, c. 31, s. 30. 

18. In indictments for murder or manslaughter, or for being acces¬ 
sary before the fact to murder, or after the fact to murder or man¬ 
slaughter, if the stroke, poisoning, or hurt, be given upon the sea, or 
at any place out of England, and the party die in England, or if tlie 
stroke, poisoning, or hurt, be given in England, and tn^ party die of 
the same at sea, or at any place out of England, the venue may be 
laid in the county in which the death, stroke, poisoning, or hurt hap- 
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TOned. 9 6i^.4, c. 31,«. 8. Where a man in a boat at a short distance 
from the shore was shot by a person on the shore, and died instantly, 
it was holden that the stroke and death were both upon the high seas, 
and therefore triable according to the above statute of H. 8, and not 
according to the repealed stat. 2 0. 2, c. 21, of which the statute of 9 O, 
4, is, with respect to murder, a re-enactment. R. v. Ckmhey 1 Leach, 
388 ; 1 East, P. C. 367. Under this statute, a British subject who, 
in a foreign country, commits murder on a foreigner, is triable in Eng¬ 
land. R^» V. Azzopardi, 2 Mood. C. C. 288; 1 G.S^ K, 203. 

19. Where a felony or misdemeanor is committed on the boundary 
of two or more counties, or within the distance of 600 yards of the 
boundaiy, or is begun in one county and completed in another, the 
venue may be laid in either county, in the same manner as if it had 
been wholly committed therein. 7 G. 4, c. 64, s. 12. The first 
branch of this enactment extends to the boundaries of counties only, 
and not to prosecutions in limited jurisdictions. R, v. Welch, 1 
Mood. C. (f. 175. This statute does not enable the prosecutor 
to fory the offence in one county and try it in the other; but only to 
lay an(f try it in either. Reg. v. Mitchell, 2 Q. B. 636 2 G. 

£>. 274. 

20. If a man commit « larceny, simple or compound, in one 

county, and carry the goods with him into another, lie may be in¬ 
dicted for the simple or compound larceny in the county in which 
he committed it, or he may be indicted for it as for a simple larceny 
in the county into which, or in any of the counties through which, 
he carried tlie goods; for, in contemplation of law, there is such a 
taking and carrying away as constitute the offence of larceny in every 
place through which, at any distance of time, R. v. Parkin, 1 Mood, 
C. C, 46,’ the goods were carried by him. 1 Hale, 607 ; 2 Hale, 
163; 3 Inst. 113; 1 Hawk. c. 33, a. 62 ; 4 Bl. Com. 304 ; 2 East, P, C. 
771. The larceny itself "is ambulatory, but the aggravated circum¬ 
stances are fixed and stationary. 1 HaU, 636; R. v. Thompson, 2 Russ. 
174. So, if a man, having stolen or otherwise feloniously taken any 
chattel, money, or valuable security, or other property whatsoever, 
in any one part of the United Kingdom, afterwards have the same in 
his possession in any other part of the United Kingdom, he may be 
indicted for larceny or theft in that part of the United Kingdom in 
W'hich he so had the property, in the same manner as if he had ac¬ 
tually stolen it there. 7 8 6. 4, c. 29, s. 76. But if the nature 

of the property be changed, an indictment for stealing the article in 
its original state cannot be preferred in the county into which, when 
so changed, the property is carried. R. v. Edwards, ^ i?. 497: 
R. V. Halloway, 1 C. P. 127. Nor, where several commit a joint 
felony in the county of A., and there divide the goods, and after¬ 
wards separately carry each his respective share into the county of B., 
can they be indicted for a joint felony in the latter county. R. 
Barnet, 2 Russ. 174. But if two persons steal a thing in one 
county, though one of them alone carry the property into another 
county, yet, if both afterwards co-operate to secure the thing in the 
latter county, both may be indicted m the latter county; for the sub¬ 
sequent concurrence may be connected with the previous taking. 
R. V. County, 2 Russ. 17^: R. v. M*Donagh, Car. Sujm. 23. The 
taking into the second county, however, must be animo furandl; the 
mere possession there is not sufficient. A constable took the de¬ 
fendant with two stolen horses in Surrey, and afterwards, at his re¬ 
quest, rode with him on the horses into Kent, where he escaped; 
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the defendant was afterwards indicted in'Kent^ and the judges were 
unanimously of opinion that there was no evidence of stealing in 
Kent. jR. y. Sinmondsy 1 Mood. C. C, 408. If^ however, the OTi> 
ginal taking be one of which the common law cannot take cognis> 
ance, as if the goods be stolen at sea, the thief cannot be indicted 
for the larceny in any countv into which he>may carry the goods, 
but the larceny must be tried as other cases within the jurisdiction 
of the Admiralty. 3 Imt. 113; 1 Hawk. c. d3» s. £2. A prisoner 
having stolen goods on the island of Jersey, had them in nis pos¬ 
session in the county of Dorset, in which he was indicted and con¬ 
victed, but it was fiolden that the conviction was wrong, because 
the original taking was such whereof the common law could not take 
notice, and the mand of Jersey not being considered part of the 
United'Kingdom, the ease was not within the stat. 7 df 8 6r. 4, c. 
29, a. 76. R. v. Prowei, 1 Mood. G. C. 349: He Reg. v. Madge, 
9 C. Sj; P. 29. So, where A. ripped lead from a church in Buck¬ 
inghamshire, and afterwards having it in his possession in Middlesex, 
was indicted in the latter county for a simple larceny at common law, 
it was holden that he could not be indicted in the latter county, the 
original offence not being a larceny at common law, but a statutable 
felony only. R. v. Millar, 1 C. P. 665. By the 7 df 8 Viet. c. 61, 
s. 1, detached parts of counties are to be considered for all purposes as 
forming part of those counties of which they are considered part 
for the purposes of the election of knights of the shire, under 2 3 

W. 4, c. 04. 

21. In indictments for felonies or misdemeanors committed upon 
any person, or on or in respect of any property, in or upon any coach, 
cart, or other carriage whatsoever employed in any journey, or on 
board any vessel w'hatsoevcr employed in any voyage or journey 
upon any navigable river, canal, or inland navigation, the venue may 
be laid in any county thiough which th«i coach, &c., or vessel shall 
have i)assed in the course of the journey or voyage during which the 
felony or misdemeanor was committed, in the same manner as if 
if it had Itccn actually committed therein; and where the side, bank, 
centre, or other part of the highway, river, &c., shall constitute the 
boundary of two counties, the venue may be laid in either of the 
counties through, or adjoining to, or by, the boundary of any part 
whereof the coach, &c., or vessel shall have passed in the course of 
the journey or voyage. 7 G. 4, c. 64, s. 13. 

22. In indictments for conspiracies, the venue may be laid in any 
county in which it can be proved that an act was Jone by any one 
of the conspirators in furtherance of their common design. ^ R. 
v. Brisac, 4 East, 164. So, in indictments -for compassing the 
Queen’s death, or for any of the treasons in stat. 36 G. 3, e. 7, e. 1, 
(made perpetual by 87 G. 3, c. 6, s. 1), the venue may be laid in any 
county in which a sufficient overt act can be proved. R. v. Lord 
Preston, 4 St. Tr. 410, 466 ; R. v. Vane, Kel. 14,16. See Post, 9. 
In an indictment for sending a threatening letter, the venue may be 
laid either in the county where the prosecutor received it, R. v. 
Girdwood, 2 East, P. G. 1120; 1 Leack, 142: R. v. Esser, 2 EaM, 
P. G. 1126, or in the county from which the offender sent it. See 
1 Gamp. 216; 2 Gamp. 606; 3 B. Aid. 717. So, if a libel, R. v. 
Burdstt, 4 jS (Sj* Aid. 96: R. v. JVatson, 1* Camp. 215, or a lett^ con¬ 
taining a challenge, be sent from the county of A. to tfie county of 
B., the venue may be laid in either county. So, if an act done in 
one county prove a nuisance to the other, in an indictment for it, the 
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venue may be laid in either county, although it has been said to be 
more correct to lay it in the county in which the act was done. 
Stawkdf. b, 2, 91. In indictments for embezzlement, where the 
money has been received in one county, and the receipt denied in 
another county, the venue has been holden to be well laid in either 
county. R. v. Tailor, Z P. 696 ; i2. ^ ii. 63 : R. y. Hcibson, 
R. S; R. 56, And now, in this and in all cases in which the offence is 
begun in one county, and completed in another, the venue may be 
laid in either,county. 7 6^. 4, c. 64, s. 12, (ante, p. 24, pi, 19). ^ 

23. Accessaries before the fact to felony, whether indicted with or 
after the principal felon, or for a substantive felony, may be tried by 
nny court which shall have jurisdiction to tiy the principal felon, in 
the same manner as if such offence had been committed at the same 
place as the principal felony, although committed on the high seas, 
or at any place on land within or without her Majesty’s dominions ; 
and if the offence of the accessary and of the principal felon be com^ 
mitted in different counties, the accessa^ may be indicted in either 
county. 7 G, 4, c, 64,«. 9; see Reff, v. Wallace, 2 Mood, C, C, 200; 
C, 8^ Mar, 200, {cmte, p. 23). In the highest and lowest offences, 
however, high treason and misdemeanor, all are principals, and must 
be indicted as such ; that is, all persons who procure, incite, aid, abet, 
or assist in the commission of a misdemeanor, may be indicted as 
principals in the county in which the misdemeanor is committed, 
whether the procuri^ or inciting took place in that county or not, 
see R, V. Johnson, 7 Jmst, 65, or in that in which the misdemeanor 
was begun by their procurement; {^ante, p, 24, pi. 19) ; and in 
high treason, the venue may be laid in any county in which a suffi¬ 
cient overt act can be proved. If a person in one county procure an 
innocent agent to commit a felony in another county, he is in that 
case deemed a principal in the offence, and may be indicted for hav¬ 
ing actually committed it, the venue being laid either in the county 
in w'hich it was committed. Post. 349; see R, v. Brisac, 4 East, 
164, or in that in which it was begun by his procurement. {Ante, p, 
2Z,pl. 17). But if the person procured be privy to his criminal in¬ 
tent, and he himself amenable for the offence, then, if the offence be 
a felony, the party who procured it will be indictable as an accessary 
before the &ct; if a misdemeanor, as a principal. 

24. An accessary after the fact to a felony may be tried in the 
same manner as if the act constituting the accessary were committed 
at the same place as the principal felony, although the act may have 
been committed upon tne high seas, or at any place on land within 
or without the Q,ueen*8 dominions : and if the principal felony have 
been committed in one county, and the act constituting the accessary 
in another, the venue may be Imd in either county. 7 G. 4, c. 64, 
8 , 10 . 

25. Receivers of stolen property, whether Indicted as accessaries 

after the fact, or for a substantive felony, or for a misdemeanor only, 
may be indicted in the county or place in which they have or had 
the property in their possession, or in which the principal may by 
law be tried, in the same manner as they may be tried in the county 
i^r which the property was actually received, 7 8 6r. 4, c. 29, s, 66. 

therefore, where the stealing is in county A., and the receiving in 
county B., both are triable ‘in A., and the indictment may allege 
both the stealing and receiving to have been in A. Reg, v. Henleg, 
2M,SiR(A. 624. And if property stolen in one part of the United 
Kingdom be received in another, the receiver may be indicted in- 
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that part of the United Kingdom in which the property was re¬ 
ceived. 7 ^ 8 4, e. 29, 8, 76. 

Where, by the indictment or information, the court appears to 
have jurisdiction over the offence, no objection can be taken by mo¬ 
tion in arrest of judgment, or by writ of error, for the want of a pro- 
^r or perfect venue. 7 C?. 4, c. 64, 8. 20, See Reg, v. Albert, 6 Q. 
B, 37; 1 Dav, 4 - M, 89. 

Caption ."^—^The caption is no part of the indictment; it is merely 
the style of the court where the indictment was preferred, which is 
prefixed as a kind of preamjble to the indictment upon the record, 
when the record is made up, or when it is returned to a certiwari. 
The following is a form of the caption to an indictment in a court of 
quarter sessions:— 

"Westmoreland: At the general quarter sessions of the peace, 

holder, at Applehg in and for the county aforesaid, the - day of- - , 

in the—-^ear of the reign of our sovereign Loidy Victoria, of the 
United Kingdom of Great Britain and Ireland, Qmm, Defender of 
the Faith, before A. B. and C. D., Esquires, and other their associ~ 
ates, justices of our said Lady the Queen, assigned to keep the peace of 
our said Lady the Queen in the said county, and also to near and deter-- 
mine divers felonies, trespasses, and other misdemeanwrs, in the said 
county committed, by the oath of** [the grand jurors, naming them] 

good and lawful men of the county aforesaid, sworn and charged to 
inquire for our said Lady the Queen, and for the body of the county afore¬ 
said, it is presented,** that J. S.,late of Appleby in the county aforesaid, 
labourer, &c., so continuing the indictment. See 2 HaU, 166; 3 
Burn*s J., by ChiU^y, 328; U, v. Feamly, 1 Leach, 42/5: and see the 
forms, 4 Wmt. 41, io5, 132,160,174, 222 » 6 Werd, 1, 367, 373; Cr. 
Cir. Com. 327; 2Hawk. c. 25, s. 118, 126,127, 128 ; 2 Salk. 606 ; 2 
Stra. 865 : R. v. IVarre, 1 Str. 698 ; R. v. Ilall, 1 T, R. 320. 

# It lias been usual to insert the names of twelve grand jurors at the 
least in the caption, and Lord Hale says that this is necessary 
it may be the presentment was by a less number than twelve, in 
wdiich case it is not good ; 2 Hale, 167 : but in R. v. Aylctt, 6 A.d. 
Ell. 247, n., where it was objected upon error that the cation did not 
contain the names of any of the jurors, the House of Lords, after 
consulting the judges, affirmed the judgment of the Court of Queen’s 
Bench, that this was not essential; and in R. v. Marsh, 6 Ad, ^ Ell, 
236, the chief justice agreed that the insertion of the names is not 
necessaiy. See also R, v. Davis, 1 (7. P. 470. As to the mode of 
rectifying a mistake in the caption, see R. v. Justices of Middlesex, 5 
B. Sf Ad. 1113, and R. v. Marsh, 6 Ad. Ell. 236. 

If one of the grand jurors be a Quaker, or other peiEon entitled to 
affirm instead of take an oath, the indictment otignt to commence, 
" 77te jurors for our Lady the Queen upon their oedh and affirmation 
present,** S^c., 9 C. P. 78. But this is not necessary where, in any 
legal proceedings, other legal proceedings are set out by way of recital. 
6 7 Viet. c. 86, s, 2. 

An jpdictment commencing, *• The jurors of otir Lady the Queen,** 
Sfc., is not bad in arrest of judgment; the words " of ov Lady the 
Queen ” may be rejected as surplusage, the jurors intended being 
those mentioned in the caption. Reg. v. Tumor, 2 M, 4' R<d>. 214. 

c 2 
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2. The Statement. 

In this part of the indictment, all the ingredients of the offence 
with which the defendant is charged, the facts, circumstances^ and 
intent constituting it, must he set forth with certainty and precision, 
without any repugnancy or inconsistency, and the defendant must be 
charged directly and positively with having committed it. 

It must he certain as to the party indieted."] —The defendant must 
he described in the indictment by his Christian name and surname, 
and by his addition. 2 Hale^ 17o. The inhabitants of a parish, how¬ 
ever, may be indicted for not repairing a highway, or the inhabitants 
of a county' for not repairing a bridge, without naming any of them. 

2 Roll, Abr. 79. 

The Christian name of the defendant must be such as he obtained 
at baptism or confirmation, see 2 Roll, Abr, 135: Co. lAt. 8, or both. 
Weilden 'r. Holman^ 6 Mod. 115, 116. It is said that a man can 
have but one Christian name; 2 Haley 175; but this must be under¬ 
stood to mean merely that he cannot 1^ named “ John alias James,” 
or the like; that is, that a second Christian name cannot be given to 
him after an alias dictus; see R. v. Newhamy 1 L. Raym. 562 ; Scott 
V, Soansy 8 JSasty 111; but it is quite clear, that if a man has acquired 
two names at baptism, or one at baptism, and another by confirmation, 
he may be indicted by both; and if these be misplaced, as if his 
name Ije Richard James, and he be named in the indictment James 
Richard, it is as much a misnomer, and may be pleaded in abate¬ 
ment in like manner, as if other and different names were stated. 
Jones V. Macquillon, 5 T. R. 195. 

The surname may be such as the defendant has usually gone by or 
acknowledged; and if these be a doubt which one of two names is his 
real surname, the' second may be added in the indictment after an 
alias dictus, Bro. Misnom. 47> thus, ^Richard Wilson, otherwise 
called Richard LayerT 

If the name of the prisoner he unknown, and he refuse to disclose# 
it, he may be described a.s a person whose name is to the jurors un¬ 
known, but who is personally brought before them by the keeper of 
the prison; but an indictment against him as a pei'son to the jnmrs un¬ 
known, without something to ascertain whom the grand jury meant 
to designate, would be insufficient. Rex v.- , R. ^ R. 488. 

The additions required to be (riven to defendants in an indictment, 
by stat. 1 //. 6, c. 5, are the addition of their ** estate, or degree, or 
mystery,** and also the addition of the “ towns, or hamlets, or places, 
and counties of which they were or be, or in which they lie or were 
conversant.** These additions should be added after the first name, 
and not after the alias dictus^ 2 Jnst. 699; Anon., 3 Salk. 20; R. v. 
Semple, 1 Leach, 420; although, if an addition be given to tfie name 
after the alias dictus, it may be rejected as surplusage. 2 Hawk, 
c, 25, 8. 70; Id. c. 27, s. 125. 

lilstate and degree mean the same thing, namely, the defendant*s 
rank in life. A duke, marquis, earl, viscount, or baron, must be 
named by his Cluristian name only and his name of, dignity: as 
"John, Duke of M.;*’ 2 Inst, 666; and the same of peeresses; as, 
** Ann, Co^tess of L.;’* although there setms to be no objection to 
describing them by their surname also; as, William ^ron, Baron 
Bjrron. 19 St. Tr. 1177. See R, v. BnnkleU, 6 416. But 

this does not extend to foreign noblemen, who ore entitled in this 
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country to the addition of esquire only, 2 Hawk, c. 23, s. 109, unless 
they be knights, in which case they should be named so; 2 Inst. 
667; and the same as to the titles usually given to the eldest sons of 
dukes, &c. 3 Inst. 80; 2 Inst. 667; and see 2 Salk. 461. The ad¬ 
dition of baronet, or kni^it, must be added to Christian and sur¬ 
name. 2 Inst. 665. See jR. v. Ferrers^ Cro. Car. 371. 

A degree in one of the universities is a good addition ; 1 Bl. Com. 
405 ; 2 Inst. 668; so is the addition of ** clerk ** for a clergyman. 
Ib. ** Esquire ” is a good addition for the eldest sons of knights and 
their eldest sons in succession; for the eldest sons of peers; for the 
younger sons of peers and their eldest sons in succession; for foreign 
noblemen; for the esquires of knights of the bath; and for esquires 
W virtue of their ofnces, such as justices of peace. 2 Inst. 667. 
Gentleman is a good addition; so is yeoman. 

Mystery means the defendant's trade, art, or occupation; such as 
merchant, mercer, jailor, parish clerk, schoolmaster, husbandman, 
labourer, or the like. 2 Haiffk. c. 23, f. 111. If a man have two 
trades, he may be named of either; 2 Inst. 658; but if a man who 
is a gentleman by birth be a tradesman, be should be named by his 
worthier addition of gentleman. Id. 669; in all other cases he may 
be indicted by his addition of degree or mystery, at the option of his 
prosecutor. See Mason \.Bmhelf% Mod. 61^62,'. Howpoole \. Har¬ 
rison, 1 Str. 556: Smith v. Mason, 2 Str. 016; 2 Ld. Raym. 1541. 

The additions of degree or mystery usually given are,—to peers, 
peeresses, knights, esquires, clergymen, and gentlemen, the addition 
to which they are of right entitled; to other men, the addition of 
yeoman or labourer; 8 Mod. 51, 52; I Str. 556; 2 Str. 816; 2 Lord 
Raym. 1541; or to tradesmen, &c., the addition of their mystery; 
to widows, the addition of widow; to single women, the addition of 
spinster or single woman; to irarried women, usually thus, “Jane, 
the wife of John Wilson, late of the pafish of C. in the county of 
B., labourer.” Labourer, R. v. Franklyn, 2 Ld, Raym. 1179, or 
yeoman, 2 Inst, 668, is not a good addition for a woman. Servant is 
not a good addition; R. v. Oheckets, 6 AT. Selw. 88; but servant 
to a particular person is, it is said, well enough. Com. Dig. Abate¬ 
ment, (F), 26; Reg. v. Hoskins, 2 Ld. Raym. 1^8 \ S.C. ^ Mod, 60. 
It is necessary to mention, that the degree or mystery must be stated 
as that to which the defendant was entitled at the time of the indict 
ment; late esquire, late grocer, or the like, would be bad. 2 Inst, 670, 

As to the addition of place—the defendant must be described as 
of the town, or hamlet, or place, and county of which he was or is, 
or in which he is or was conversant. 

A town may contain tvro or more parishes, and yet the town in 
that case would be a sufficient addition ; see 2 Inst. 699; but if there 
be two or more towns in one ;^arish, the defendant should be named 
of the town and not of the pansh. Ib. If there be two towns of the 
same name in the county, but distinguished from each other by ad¬ 
ditions, as Great Dale, Little Dale, Upper Dale, Lower Dale, or the 
like, the defendant cannot be named' of Dale only, without addition ; 
but if the towns have no addition to distingui^i them, he may. 2 
Hawk. €. 23, s. 121; 1 Chitt. Crim. L. 609. 

If the defendant reside in a borough or city which is a county of 
itself) the addition of that alone (as London** for instance) will be 
sufficient without naming a parish. 2.Inst,Wd. •> 

If he reside in a hamlet out of a town, he may be described as of 
that; if in a hamlet of a town, he may be described as of either the 
town or hamlet. 2 Hawk. c. 2.*l, s. 122. 
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“Parish” is a good addition; 2 Inst. 069; but if there be two or 
more towns in the parish, and the defendant reside in one of them, he 
should be named of the town. Ib. 

If the defendant reside in a place known by a special name, and not 
within a town or liamlet, he ma^ be named of such place; but if it 
be within a town or hamlet, it is safest to name him of the town or 
hamlet. 2 Hawk, e. 23, s. 123. 

Besides being described of a town, or hamlet, or parish, or place, 
the defendmt must also be describe of the county in which such 
town, &c.,' is; and if he be described of a borough or city which is a 
county of itself, that alone will be sufRcient. 2 Inst. &)9. 

The defendant may be described as late of the parish of B. in the 
county of C.; 2 Inst. 669, 670; although we have seen it is otherwise 
as to additions of decree or mystery. 

If his place of residence be known, he ma^ be described of it ac¬ 
cording to the truth; but when not known, it is psual to describe him 
of any parish in the county where the offence was committed. 

In the case of a peer or peeress, the name and rank are placed be¬ 
fore the addition of place; as, ** John, Duke of B., late of N. in the 
county of G'* But in all other cases the addition of place goes fiiet; 
as, “ J. S., late of the parish of B. in the county of S., gentleman.” 
To describe the defendant as “ merchant of London,” 4 Ed. 4,10 o, 
pi. 13, or “parson of D. in the county of C.,” 2 Inst. 699, would be 
bad, for it does not follow, from this description of him, that he re¬ 
sides there. 

Besides the additions we have now mentioned, it may be necessary 
also, where a father and son are of the same name, and one of them 
is indicted, to add the terms “ the younger” or “ the elder” to his 
name, for the purpose of more clearly irmntifying him. 2 Hawk. c. 
23, s. 106. 

If there be no addition, 1?. v. Warren, 1 Sid. 247, or a wrong one, 
2 Inst, 670, the defendant can take advantage of it by a plea in abate, 
ment only; if he plead over, he thereby waives all objections to 
the indictment on that account; 2 Hawk, c. 23, s. 125; B. v. 
Checkets, 6 M. Selic. 91. So, if there be no Christian name, or 
a wrong one, or no surname, or a wrong one, the defendant can 
take advantage of it by a plea in abatement only; if he plead over, he 
waives the objection. It was formerly understood that a defendant 
could not plead a misnomer of his surname; 2 Hawk. c. 25, s. 68 ; 
2 Hale, 176; but it seems now to be holden otherwise. See R, v. 
Shakespeare, 10 East, 83. But these objections are now of no real 
importance, for, if satisfied by affidavit or otherwise of the truth of 
a plea of misnomer, or want of addition, or wrong addition, the court 
may forthwith amend the indictment or information, and call upon 
the party to plead as if no such dilatory plea had been pleaded. 7 G. 
4, c. 64, s. 19. And where a woman charged with the murder of her 
husband was described as “ A., the wife of J. O.,*’ &c,, the judge un¬ 
der this statute, ordered an amendment by striking out the word 
“ wife,*’ and inserting the word “ widow.” iZcy, v. Orchard, 8 <7. 
jP. 565.. The statute of additions is not, however, repealed, nor is the 
rule of the common law with respect to the description of the party 
indicted abrogated by this statute. 

It must he^eertain as to the person against whom the offence was eom~ 
m&ted.JI —In indictments for offences against the persons or property 
of individuals, the Christian and surname of the party injured must 
be stated, if the party injured be known; 2 Hawk, e. 25, ss, 71, 
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72; as, for the murder of “ John S^les” larceny of the goods of 
“ John Stylesj* burglary in the dwelling-house of “ John Styles** 
and therein stealing the goods of ** John Nokes** and the like. The 
name so stated must be either the real name of the party injured, or 
that by which he is usually known; R. v. Norton, R. R, 510: R, 
V. Berriman, 6 C. P» 601 ; Anon., 6 C. P, 408 : R. v. J. Wil¬ 
liams, 7 C. ^P. 298 : (seepost, “Larceny**); as, for instance, upon an 
indictment for the murder of a bastard child, it cannot be describ¬ 
ed by the name of its mother, unless that name have been gained by 
reputation. R. v. Clark, R. R, 358 : R. v. Bllen Waters, 1 Mood. 
C. C. 457: Rey. v. Mary Beans, 8 C. P. 765: Reg. v. Stroud, 2 Mood. 
C, C. 270 ;1 C. S^ K. 187.' A bastard is qrtasi nullius Jilius, and can 
have no name of reputation as soon as he is bom. Co. LUt. 36. 
Where, therefore, upon an indictment for the murder of a female 
bastard child, whose name was to the jurnrs unknown, it appeared 
that the child had not been baptized, but that the mother, the pri¬ 
soner, had said she should like to have it called Many Ann, and had 
hei’self called it Mary Ann, and little Mary, it was held that the 
child had not acquired a name by reputation. R. v. Mary Smith, 1 
Mood, C. C. 402. A child cannot be described as a certain male in¬ 
fant of tender age, to wit, of the age of, &c., imd not baptizedthe 
indictment must either state its name, or (if it have no name, either 
by baptism or reputation, see Reg. v. Stroiid, suprd) state it to be to 
the jurors unknown. Reg. v. Biss, 2 Mood. C, C.93; 8 C. P. 773: 
Reg. V. Hicks, 2 M. R^. 302. But the absence of a name was held 
to be sufficiently accounted for by the child being described as “ then 
lately before born of the body of A. B.” Reg. v. Hogg, 2M,iSf Rob. 
380; see Reg. v. Willis, 1 C. & K. 722. Where the defendant was 
indicted for killing a woman whose name was to the jurors unknown, 
and who he sometimes said was his wife, and sometimes not, and 
there was no evidence of any name by which she was known, it was 
held, that if she was not his wife, and if her name could not be 
ascertained by any reasonable diligence, the description was correct. 
Reg. V. Cam<^ll, 1 C. K. 82. No addition il requisite; 2 Hale, 
182 ; and it has been said that if stated it need not be proved ; R. v. 
Chraham, 2 Leach, 647: R. v. Ogilvie, 2 C. Sf P. 230; however, in 
R. V. Deeley, 1 Mood. C. C. 303 ; 4 C. «5i‘ P. 679, where a defendant 
was indicted for marrving E. C., imdow, his hrst wife being alive, it 
was holden that the addition was material. Where it appeared that 
the party injured had a mother of the same name, the Court held 
that it was not necessary to distinguish her in the indictment by the 
addition ** the younger,” althou^ it was objected that in such a 
case, where such an addition is not given, the presumption is that it 
is the parent and not the child that is intended; and some cases 
were cited to that effect. 12. v. Peace, 3B.S^ Aid, 579. But where 
the person injured has a name of dignity, as a peen baronet, or 
knight, he should be described by it; and it snould seem, that 
if he be described as a knight, wnen in fact he is a baronet, or 
the contra^, the variance would be fatal, because a name of dignity 
(baronet, ror instance) is not merely an addition, but is actually a 
part of the name. 2 Hawk. e. 25, ss, 71, 72. A baron has been held 
well described as Lord A. Reg. v. P%t{s, 8 C. 4* P. 771: Reg. v. 
Elliait, Id. 772, n. 

An indictment for stealing the shroud of a dead person must state 
it to be the goods and chattels of the executor or administrator; 
2 Hale, 181; or if there be ho will or no administration, it should 
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8eem that it may be laid to be the goods of the person who defrayed 
the expenses of the burial, or of me ordinary, if the shroud were 
purchased with the money of the deceased. So, if a coffin be stolen. 
It may be described in the same manner ; or if, from len^h of time, 
it be difficult to ascertain the personal representatives of rile deceased, 
it may be laid as the property of a person unknown ; but it cannot 
be described as the property of the churchwardens of the parish from 
which it was stolen. Anon,, 2 East, P. C, 652, If goods, the pro¬ 
perty of a deceased person, be stolen after his death, and before ad¬ 
ministration granted, the property must be laid in the ordinary, and 
not in the administrator; for the rights of the administrator com¬ 
mence only from the date of the letters of administration, and in this 
respect differ from those of an executor, which take effect from the 
death of his testator. R. v. George Smith, 7 C, P, 147. Where 
the stealing was from tl^e person of a corpse in the highway, in the 
diocese of W., and it appeared that the last place of ab^e of the de¬ 
ceased person was in the diocese of 6., but that he had left it, and 
was on his way to come to live with his father in the diocese of W., 
the property was held to be well laid in the bishop of W. Reg. v. 
Tippin, C. Mar. 645. If property be stolen out of the possession 
of a bailee, it may be described in the indictment as the property 
either of the bailor or the bailee ; 2 Hale, 181 ; although the goods 
were never actually in the real owner’s possession, but in possession 
of the bailee only. R. v. Remnant, R, R. 136 ; 4 C. tV P- 391. 
As, for instance, goods left at an inn, R. v. Todd, 2 East, P. G. 668, 
or entrusted to a person for safe keeping, R. v. Taglor, 1 Leach, 360: 
R. V. Statham, Ih., or to a carrier to carry; R. v. Deakin, 2 East, 
P. C. 653 : see R. v. Spears, 2 Leach, 825 ; 2 East, P. G. 668 ; cloth 
to a tailor to make into clothes ; linen to a laundress to wash ; R. 
V. Packer, Jb. ; 1 Leach, ^57 ; goods pawned and the like—may be 
laid to be the goods and chattels of the person to whom they are 
so entrusted, &c., or of the owner, at the option of the prosecutor. 
See 2 Hale, 181; 1 Hale, 613; 2 East, P. G 652 ; 1 Hawk, c, 33, s. 
47; 2 Leach, 875. * So, where cattle were alleged in the indictment 
to be the property of a person, who, it appeared in evidence, was 
merely the agister and not the actual owner, the judges held it to 
be sufficient. R. v. Woodward, 2 East, P. G, 063. But where a 
bailor steals his own goods from his bailee, they must be described 
in the indictment as the goods of the bailee. R. v. I Vilkinson, R. 

R. 470; R. v. Bramleg, Id. 478. Goods must not, however, be de¬ 
scribed as the property of one who has neither the actual nor con¬ 
structive possession of them. R. v. Adams, R. R. 225. Thus, if it 
appear that the person named as owner is merely servant to the real 
owner, the defendant must be acquitted ; 2 East, P. G. 652; for a 
servant has not a special property m the goods, tlie po&session of the 
servant being the possession of the master. R, v. HtUchinson, R. 6^ 
R. 412; 2 Russ. 158. So, where the person named as owner appears 
to be a married woman, the defendant must be acquitted; because 
in law the goods are the property of the husband; 1 Hale, 513; 
even though she be living apart from her husband upon an income 
arising from property vested in trustees, for her separate use, because 
tho ^ods cannot be the property of the trustees; and, in law, a 
mamed woman has no property. R. v. French, R, ^ R. 491 i'seeR. 
T» Wilford, *Jd. 617. But where the goods were stolen from a feme 
sole, and before indictment found .she married, it was holden, that do- 
.ecribing her as the owner of the goods by her maiden name was 
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sufficient. R, v. Turner^ 1 Leachf 636. Goods let with a ready-fur¬ 
nished lodging must, if a larceny of them be committed by a third 
person, be described as the goods of the lodger, for the owner 
neither has nor is entitled to the possession ; R, v. Belstead^ R. R, 
411: R. V. Brunswicky 1 Mood. G. 0. 26; 2 Russ. 154; but if a lar¬ 
ceny be <committed by the lodger, theil the p;oods may be described 
as the property of the owner, or person letting to hire. 7 8 6r. 

4. c. 29. 8. 46 ; see R. v. Heaky, 1 Mood. U. G. I. Goods seized 
under a writ of fieri facias may be described as the goods of the 
party against whom the writ issued ; for, although they are in 
custMid legisy the original^owner continues to have a property in 
them until they are sold. * R. v. Eastkally 2 Russ. 168. So, if A. 
steal the goods of B., and afterwards C. steal the same goods from 
A., they may be described as the goods either of B. or A., for the 
possession of the former is not divested by the tortious taking. R. 
V. Wilkinsy 1 Leachy 622, 623; 1 HaUy 637; 2 Easty P. C. 654. 
Clothes or other necessaries furnished by a father to his child may, 
it seems, be laid as the property either of the father or of the child, 
particularly if the child be of tender age ; R. v. HaynCy 12 Co. 113; 
2 Easty P. C. 663; but it is safer, perhaps, to allege them to be the 
property of the child. Bee R. v. ForsgatCy 1 Leachy 463, 464, Reg. 
v. Hughesy G. Mar. 693. 

Formerly, where goods stolen were the property of partners, or 
joint owners, all the partners or joint owners must have been cor¬ 
rectly named in the indictment, otherwise the defendant would have 
been acquitted. But now, whenever it may be requisite, in any in¬ 
dictment or information for any felony or misdemeanor, to state the 
ownership of Miy property whatsoever,' whether real or personal, be¬ 
longing to or in the possession of more than one person, whether 
jmrtners in trade, joint tenants, parceners, or tenants in common, 
(including joint-stock companies and trustees), one person only 
need be named, and the property may be described as belonging to 
the one person so named, and another or others, as the case may 
be ; W'hich description will also be sufficient whenever it may be 
necessary to mention such person in any indictment or information. 
7 G. 4, c. 64, s. 14. The wrords of the statute are “another or 
others; ” and therefore, where a prisoner was indicted for stealing 
paper, the property of George Eyre and othei-s, and it appeared 
in evidence that the paper was the property of George Eyre and 
another only, viz. Andrew Strahan, his partner, the prisoner w'as 
acquitted.— per Denmany Com. Serj.y R. v. Hamptoriy Grecnw. Col. 
Stat. 143. But it is not necessary that a strict legal partner¬ 
ship should exist. Where C. and D. carried on business in part¬ 
nership, and the widow of C., upon his death, Avithout taking out 
administration, acted as partner, and the stock Avas afterwai'ds 
divided between her and the surviving partner, but, before the 
division, part of the stock AA’as stolen ; it Avas hoi den, that the goods 
were properly described as the joint property of the surviving part¬ 
ner and Ae widow, upon an objection that the childiun of C. ought 
to have been joined, or the goods described as the ]>i*operty of the 
surviving partner and the orainary, no administration having been 
taken out. R. v. Gabbepy R. i?.178., And Avhere a father and 
son took a farm on their joint account, and kept a ste^k of sheep, 
their joint property, and, upon the death of the son, the father carried 
on the business for the joint benefit of himself and his son’s children, 
who were infants, it was holden, upon an indictment for stealing 
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sheep bred from the joint stock, some before and some after the 
deatn of the son, that the property was well laid in the father and his 
son’s children. R. v. ScoU^ R. ^ R. 13; 2 Eastf P. C. 655. In an in¬ 
dictment for stealing a Bible, a hymn-book, &c., from a methodist 
chapel, the goods were laid as the property of John Bennett and 
others, and it appeared that Bennett was on§ of the society and a 
trustee of the chapel: Parhe^ J., held that the property was laid cor¬ 
rectly. R, V. BouUon^ 5 C.^P. 537. 

In indictments or informations by or on behalf of joint-stock bank¬ 
ing co-partnership^ for stealing or embezzling money, goods, effects, 
bills, notes, securities, or other property belonging to them, or for any 
fraud, forgery, crime, or offence committed against or with intent to 
injure or defraud such co-partnerahips, the money, &c., may be 
stated to be the property of, and the intent may be laid to defraud, 
any one of the public officers of such co-partnerships ; and the name 
of any one of their public officers may be used in all indictments or 
informations where it otherwise would be necessary to name the per¬ 
sons forming the company. 7 G. 4, c. 4G, s. 9. It has been doubted 
whether, upon an indictment by a joint-stock bank for forgery, the 
intent must not be Imd to defraud a public officer of such co-paitner- 
ship; R. V. BurgesSy 7 C. P. 490; but the better opinion seems to 
be that this statute is cumulative merely; R. v. JameSy 7 C.SfP. 553; 
and that the prosecutor may at his option describe the property, or 
lay the intent, according to this statute, or the stat. 7 G. 4, c. 64, s. 
14, (antey p. 33), or the stat. 11 (?. 4 4' 1 WT* 4, c. 66, s. 28, by which it 
is sufficient in any indictment for forgery to name one person only, 
where the intent is to defraud a company, society, or number of per¬ 
sons, and to allege the offence to have been committed with intent 
to defraud the person so named, and another or others, as the case 
may be. And under the s)at. 1 2 Viet. c. 85, which was continued 

by 3 4 Viet. c. Ill, and subsequent acts, a shareholder in a joint- 

stock banking company may be indicted for stealing or embezzling 
the goods or money of the company, it being laid as the property of 
a public officer of the company, duly appointed, and registered under 
tlie acts. See Reg. v. AtJbinsony 2 Mood. G. C. 278; C. ^ Mar. 625. 

In indictments or informations for any felony or misdemeanor 
committed in, upon, or with respect to any bridge, court, gaol, house 
of correction, infirmary, asylum, or other building, erected or main¬ 
tained in whole or in part at the expense of any county, riding, or 
division, or on or with respect to any goods or chattels whatsoever, 
provided for or at the expense of any county, &c., to be used for 
making, altering, or repairing any bridge or any highway at the ends 
thereof, or any court, &c., or to be used in or with any such court or 
other building, the property, whether real or personal, may be de¬ 
scribed as belonging to the inhabitants of such county, &c., without 
specifying their names. 7 G. 4, e. 64, s. 15. 

In indictments or informations for any felony or misdemeanor 
committed in, upon, or with respect to any workhouse or poor-house, 
or on or with respect to any goods or chattels whatsoever, provided 
for the use of the poor of any parish or parishes, township or town¬ 
ships, hamlet or hamlets, place or places, or to be used in any work- 
house or poor-house in or belonging to the same, or by the master or 
mistress of such workhouse or poor-house, or by any workmen or 
servants employed therein, the property may be described as belonging 
to the overseer of the poor for the time being of such parish, &c., 
without specifying their names. 7 G. 4, c. 16: see 55 G. 3, c. 187, 
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s. 1; JR. V. Went, JR. Sf 359. And hy 6 ^6 W. 4, c. 69, s. 7, the 
guardians of the poor of every union formed by virtue of the 4 Sf 6 
IV. 4, c. 76, and of every parish placed under the control of a board 
of guardians by virtue ox that act, are made a corporation, W the 

name of the “ Guardians of the Poor of the - - Union, (or of 

the Parish of-)fin the County of-and, as such cor¬ 

poration, are empowered to accept, take, and hold, for the benefit of 
the union or parish, any buildings, lands, or hereditaments, goods, 
effects, or other property; and by that name to bring actions, to pre¬ 
fer indictments, &c.; and in every such action or indictment re¬ 
lating to any such property, it shall be sufficient to lay or state the 

property to be that of the 'guardians of the-union, or of the 

parish qf-. 

If any felony or misdemeanor be committed on or with respect to 
any materials, tools, or implements provided for making, altering, or 
repairing any highway, within any parish, &c., otherwise tlian by the 
trustees or commissioners of any turnpike road, the property may be 
described as belonging to the surveyor or surveyors of the highway or 
highways for the time being, without specifying their names. 7 G. 4, 
c. 64, s. 16. So, if any felony or misdemeanor be committed on or 
with respect to any house, building, gate, machine, lamp, board, stone, 
post, fence, or other thing, erected or provided in pursuance of any 
act of Parliament for making any turnpike road, or any of the con¬ 
veniences or appurtenances thereunto respectively belonging, or any 
materials, tools, or implements provided for making, altering, or 
repairing any such road, the property may be described as belonging 
to the trustees or commissioners of the ro^, without specifying their 
names. 7 G. 4, c. 64, s. 17. 

In indictments or informations for any felony or misdemeanor 
committed on or with respect to any sew§r, or other matter within 
or under the view, cognisance, or management of any commissioners 
of sewers, it will be sufficient to state any such property to belong to 
the commissioners of sewers, within or under whose view, cognisance, 
or management, any such things may be; and the names of the com¬ 
missioners need not be specified. 7 G. 4, e. 64, s. 18. 

Monies or valuable securities embezzled by persons in the pub¬ 
lic service may be described as the property of the Queen. 2 TV. 4, 
c. 4, s. 4. 

Goods stolen in the house of a person who had been convicted of 
felony, and is undergoing his sentence, may be described as the pro¬ 
perty of the Queen, although there has been no office found: but 
the house cannot be so described without office found. JReg. v. White- 
head, 9 C. i\429; 7, Mood. C. G. 181. 

The monies, goods, chattels, securities for money, and all other 
effects whatever, belonging to any friendly society, may be described 
to be the property of the person appointed to the office of treasurer 
or trustee of the society for the time being, in his proper name, with¬ 
out further description. 10 G. 4, c. 66, s. 21; 2 Hawk. c. 25, ss. 71, 
72, •. see 4 5 W. 4, e. 40. A box belonging to a benefit society was 

stolen from a room in a public-house ; two of the stewards had 
keys of this box, and by the rules of the society the landlord ought 
to have had a key, but in fact had not; and it was holden that the 
prisoner might be convicted on a count laying the property in 
the landlord alone. R. v. Wymer, 4 C.S^P. 391. If tne property 
be stolen by a trustee, it may be laid in the treasurer, ana vice 
versd. Reg. v. Cain, C. Mar. 309 ; 2 Mood. C. C, 204. 
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In indictments for stealing, pawning, selling, buying, exchanging, 
recemng, embezzling, secreting, or not accounting for clothes, linen, 
or other goods belonging to the hospital at Chelsea, or the commis¬ 
sioners thereof, the property may be laid to be in the “ Lords and 
others. Commissioners or the royal hospital for soldiers at Chelsea, in 
the coupty of Middlesex; ** and in all prostfbutions upon the stat. 
7 G. 4, c. 16, it will be sufficient to chaige the act as done with intent 
to defraud “the Lords and others, Commissioners of the royal 
hospital for soldiers at Chelsea, in the county of Middlesex.” 7 (r. 
4, e. 16, s. 31. 

In indictments for stealing post-letters, &c., &c., the property 
m^ be laid in the Postmaster-General. 7 tV. 4 1 Vice. c. 36, s. 40. 

Property rested in a body of peraons must not be laid as that pro¬ 
perty of that body, unless it be incorporated, but must be described 
as the property of the individuals who constitute that body, or some 
of them, as in the case of partners, trustees, or joint-stock companies. 
R. V. Shsrrififftonj 1 Leach, 613: R, v. Beacall, 1 Mood. G. C. 16. But 
when goods of a corporation are stolen, they must be laid to be the 
property of the corporation, in their corporate name, and not in the 
names of the individuals who comprise it; R. v. Patrick, 3 JSb.9if, P. 
C. 1069 ; 1 Leach, 263 ; and there is a diderence in this respect be¬ 
tween an ancient corporation and a corporation newly created ; an 
ancient corporation may by use have a special name, diirering in sub¬ 
stance from that ])y which they were originally incorporated, and 
they may plead and be impleaded by that name ; but a corporation 
created within memory must plead and be impleaded by the name by 
which they were incorporated. Hob. 211 ; Not/, 54 ; 2 Brouml. 292 ; 
Latch, 229 j 11 Co. 94 ; Dy. 279 ; 3 Mod. 6 ; Cro. El. 351 ; Bac. Ahr. 
Corp. (C. 3): and see 10 Co. 87 ; 1 Leach, 613. 

If the name of the party injured be unknown to the prosecutor, 
as in the case of the murder of a stranger, or larceny from the person 
of a stranger who does not come forward to prosecute, or the like, ho 
may be described in the indictment as a person unknown ; 2 Hale, 
181; thu^ for instance, a man may be indicted for the murder of, 
or for stealing the goods of, “ a certain person to the jurors aforesaid 
unknovm.** 

If at the trial it appear in evidence that the party injured is mis¬ 
named, or that the owner of the goods or house, &c., is another and 
different person from him named os such in the indictment, the va¬ 
riance is fatal, and the defendant must be acquitted. 2 East, P. C. 
661, 781. But if the name proved be idem sonans witli that stated 
in the indictment, and different in spelling only, the variance will 
be immaterial. Thus, Segrave for Sfeagrave, Williams v. 0<jle, 2 
Str. 889 ; Benedetto for Beniditto, Abitbol v. Beniditto, 2 'faunt. 
401; Whyneard for Winyard, pronounced Winnyard, R. v. Foster, 
R. ^ R. 412, is no variance. But it has been decided that McCann 
and M‘Cam, R. v. Tannett, R. Sf R. 361; Shakesjiear and Shake- 
pear, R. V. SlMkeSpear, 2 East, 83; Tabart and Tarbart, Bingham v. 
Dickie, 6 Taunt. 114; Shutliffiand Shirtliff^ 1 Chit. G. L. 216 ; 2>Chit. 
Burn, 341, are not the same in sound. If he be described as a certain 
TOrson to the jurors unknown, and it appear in evidence that his name 
18 known, the defendant will be acquitted. See R. v. Walker, 3 Camp. 
264 : R. V. R^nson, 1 Hblt, 696. In an indictment for receiving 
stolen goods, if the principal felon be unknown, he may be described 
as a certain person to the jurora aforesaid unknown; R. v. Thmas, 2 
East, P. C. 781; if, however, it appear in evidence that the princi- 
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pal Man ia known, the receiver will be acquitted; v, Walier, 3 
Comp. 264; but be will not bo entitled to nia acquittal merely be~ 
cause the same grand jury have found a bill imputing the principal 
offence to J. S. jR. v. H. Sf B, 372. 

If the party injured be designated by a name of office or other 
descriptive appellation instead of his real name, it cannot be^bjected 
to by writ of error or motion in arrest of judgment; for no judgment 
upon any indictment or information for any felony or misdemeanor, 
wmether after verdict or outlawry, or by confession, default, or other¬ 
wise, shall be stayed or reversed, for that any person or persons men¬ 
tioned in the indictment or information is or are designated by a name 
of office, or other descriptive appellation, instead of his or their 
proper ijames. 7 G. 4, e. 64^ s. 20. 

Wliere it is essential to constitute the offence that the party in¬ 
jured should have been of a certain age (as in an indictment upon 
the 9 G, 4, c. 31, s. 17, for carnally knowing a girl above ten and 
under twelve years of age), the party must be stated in every count 
of the indictment to be of that age ; and it will not be sufficient to 
state the age in the first count only, and in a subsequent count merely 
to describe the party as “ the said A. B.” Reg.v. Martin, 9 C. S^P. 216. 

It must he certain as to time and place.~^ —Time and place must be 
added to every material fact in an indictment; Staund. 96 a.; B. 
V. Holland, 5 T, R. 607 : B. v. Aylett, 1 T. R. 69; R. v. Haynes, 4 
M. lV iielw, 24; that is, every material fact stated in an indictment 
must be alleged to have been done on a particular day, and at a par¬ 
ticular place. As to what are material facts, it is necessary to ob¬ 
serve that every offence consists of the ■ commission or omission of 
certain acts under certain circumstances ; and each of these, being a 
necessary ingredient in the offence, is matetial, and must be stated in 
the indictment. An offence of omission, or a mere nonfeasance, 
cannot, indeed, strictly be said to have been committed at any time 
or place; and therefore, in an indictment for such an offence, the 
allegation ot time and place is, in general, unnecessary ; Com. Dig. 
Indictment, (6r. 2); 2 Hawk. c. 25, s. 79; yet if it be an indictable 
offence to omit doing an act at a particular time or at a particular 
place, an indictment for it should undoubtedly shew that it was not 
done at that time or at that place. But in an indictment for offences 
of commission, every act which is a necessary ingredient in the of¬ 
fence must be laid with time and place, as above mentioned. Thus, 
if in an indictment for inui’der, it be stated that J. S., at such a time 
and }>lace, having a sword in his right hand, did strike J. N., &c., 
it is insufficient; for the time and place laid relate to the having 
the sword, and consequently it is not said when or wliere the 
stroke was given. 2 Hale, 178; R. v. Cotton, Cro. El. 738. So that 
J. S., at such a time and place, made an assault upon J. N., et earn 
cum gladio felonice percussU, was holden bad, because it was not said, 
ad time et ibidem percussit. Dy. 68, 69. Yet an indictment for a 
battery, where time and place were laid to the assault, but not to the 
battery, has 1>een holden good; 2 Hale, 178; and this distinction 
seems to have been established, that in felonies, in favorem vitee, the 
greatest strictness above mentioned (namely, that time and place be 
laid to'ever;^ material fact) is required; l}ut in indictments ibr mis¬ 
demeanors, if time and place be imded to the first act, it snail be con¬ 
strued equally to refer to all the ensuing acts. See B. v. Bank, Cro. 
Jac. 41. However, in practice, time and place are added to every 
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material fact, as well in indictments for misdemeanors as in indict¬ 
ments for felony. What we have now said relates to acts which are 
necessaiy ingredients in the offence; for mere circumstances accom¬ 
panying these acts need not be laid with time and place, Marchy pi, 
127; R, V. Johnsmy 2 Rol, Rep. 220, unless rendered essenticd by the 
partici^r nature of the offence. Thus, in an indictment for bigamy, 
in averring tliat the first wife was alive at the time of the second mar¬ 
riage, it is not necessary to allege a place where ; Stark, Or, pi, 62; 
although,' from the nature of the offence, the time must necessarily 
be stated. 

The time laid ^ould be the day of the month and year upon 
which the act is supposed to have been committed. A day certain 
must be stated; 2 Hawk, c, 25, s. 77 ; and this at present is always 
the day of the month, although naming it as a feast day, or ** the 
Octave of the Holy Trinity,” or the like, seems to be sufficient. 
Com, Dig. IndictrMMty TG. 2). The year must also be stated, other¬ 
wise the indictment will be insufficient; 2 HalCy 177; 1 Chit. O, L, 
217 ; and the year of the Queen’s reign is usually inserted ; but the 
year of our Lord is unobjectionable. It is said, that alleging the 
act to have been committed on such a day last past would be suffi¬ 
cient, because it would be rendered certain by the caption of the in¬ 
dictment; Com, Dig. Indictmenty (G. 2); Lamb. 491; but this per¬ 
haps is doubtful, if the objection were made at the time of the trial. 
In no case is it necessar^’^ to state the hour at which the act was 
done, unless rendered essential by the statute upon which the in¬ 
dictment is framed. 2 Hawk. c. 25, s. 76 ; and see Ooomhe v. Ditty 3 
Bur. 1434 ; R, v. Clarkey 1 Bulst. 204; MarchypL 127; 2 Inst. 318. 
In burglary, indeed, it is usual to state it; but alleging the offence 
to have been committed the nighty” without mentioning the 
hour, seems to be sufficient; bid see 1 HaUy 549; R. v. Waddington. 
2 Easty P. C. 513; 2 Hawk. c. 25, ss. 76, 77. In an indictment upon 
stat. 9 G. 4, c. 69, for unlawfully entering or being in a close by 
night for the purpose of taking game, armed, it is not necessary to 
state the hour of the night. R. v. Damsy B. O. 89. 

The place (or special venucy as it is technically termed) must be 
such as in strictness the jury who are to try the cause should come 
from. At common law, the jury, in strictness, should have come 
from the town, hamlet, or parish, or from the manor, castle, or 
forest, or other known place out of a town, where the offence was 
committed ; and for this reason, besides the county, or the city, bo¬ 
rough, or other part of the county to which the jurisdiction of the 
court is limited, it was formerly necessary to allege that every ma¬ 
terial act mentioned in the indictment was committed in such a place; 
and where a city or town contained two or more parishes, or a parish 
two or more towns, the parish or town in which the offence was 
committed must have been stated. See 2 Hawk. e. 23, s. 92 ; R. v. 
Maskalhfy 9 Co. 66 b; Sid. 325. For the same reason it was usual, 
in London, to name both the ward as well as the parish, thus: ^*in, 
the parish of St. Marp-le-hoWy in the ward of Cheap but this was not 
requisite, nor tras it necessary in other cases to mention the hundred 
in which the parish was situate. This rule was not altered by the 
repealed statutes, 4 5 Anney c. 16, and 24 G, 9, c. 18, which ex¬ 

tended to qivil cases only; ‘but now the jury in criminal cases* are re¬ 
turned from the body of the county, and not as formerly from ai^ 
pariicular visne; 6 G. 4, c. 50, s. 13; and therefore it is now suffi¬ 
cient to state only the county, or the city, borough, or other part of 
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the cou4ty to which the jurisdiction of the court is limited, in all 
cases which are not of a local nature. See R. v. Lawrence^ 3 Covop. 
78: R. V. Leadbeatery 3 Bum. J., hy Chit^, 332; R. v. Dowling^ 
Rg. &; M. N. P. 433 ; 2 Camp. 77. The cfeuntjr, &c., so stated must 
he the same as that stated as venue in the margin of the indictment. 
See 2 HaU^ 180. Indictments for offences within the admiral*^ juris^ 
diction, {antCyp. 22, pi. 17), must allege each act to have hep done 
<m the high seae and it is usual to add ** within the jurisdiction of 
the Admiralty of England;” 2 Stark. Cr. pi. 465 ; sometimes the place 
or land near which the offence was committed is also stated ; but this 
is not necessary. 

Time and place are usually* alleged thus; That J. S., of &c., " o» 
the third flay of May^ in the first year of the reign of our sovereign 
Lady Victoria^ in the parish of B.y in the county of C.” or ** in the 
county aforesaid” see R. v. Burridgcy 3 P. Wins. 439, referring to the 
county in the margin; but it is sufficient to allege the offence to have 
been committed “ in the county of C.” or “_«» the county aforesaid” 
without naming the parish, in all cases which are not of a local na¬ 
ture. And in cases which are of a local nature, it is sufficient to al¬ 
lege the offence to have been committed at a place (naming it) in 
the county aforesaid, without stating the place to be a parish, vil¬ 
lage, chapelry, or the like. Reg. v. BrookeSy C. Mar. 644. And if 
all the acts constituting the offence be supposed to have been done at 
the same time, it is sufficient, to all but the first, to allege time and 
place by the words “ then and there” referring to the time and place 
mentioned to the first act, without saying, ** on the day and year 
aforesaidy at the parish afeyresaidy in the county aforesaid” or repeat¬ 
ing the day and year, parish and county, to every act. The time and 
place, however, must be laid with certainty; and therefore, where 
the indictment described the defendant as J|ite of W., and laid the 
offence to have been committed “ in the parish aforesaid,*' there be¬ 
ing no parish before mentioned, W. not having been described as 
such, the court arrested the judgment, because no place was named 
with certainty from which a visne might come. R. v. MatthewSy 5 
T. R. 162 ; 2 Leachy G24. But where the indictment, after describ¬ 
ing the defendant as late of the parish of A., in the county of 
charged the offence to have been committed “ at the parish aforesaid,* 
without any statement of the county, the court were disposed to 
think this good, but held that at all events it was aided, after ver¬ 
dict, by the 7 0. 4, c. 64, s. 20, {posty p. 40). Beg. v. Alberty 6 Q. B. 37; 
1 Dav. &i M. 89. Where the indictment described the place as 
being in the county aforesaid,*’ where there were two different 
counties before mentioned, it was holden bad, although one of the 
counties was mentioned in the defendant's addition merely. R. y. 
Rolls, 1 Rol. Rep. 223. In a recent case, where it was alleged in 
an indictment that a dwelling-house was “situate at the parish 
aforesaid,” two parishes having been stated, it .was holden that the 
pai'ish last mentioned must be intended. R. v. Richardsy 1 M. 
Rob. 177. Where an indictment for stealing in a dwelling-house 
stated that the defendant at C., in the county of D., one coat, &c., 
in the dwelling-house of A. B., then and there being, did steal, 
without saying, “ there mtuate” it was holden sufficient. R. v. 
Napper,*! Mood. C. C. 44. Where an indictment cliarged that the 
defendant, at the township of W., on the highway there, leading from 
the village of W. towards C., to another highway leading from the 
village of W. towards L., by a wall there extending into the smd 
liigliway by bb w erected^ li&d enui'oaclied, it was lield, that the 
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indictment was not uncertain, and that ^*thei’e’* and **sali’* could 
be referred only to the highway first mentioned. R, v. Wright^ 1 
Ad. <Sj- Ell, 434. And where, a parish being situate partly in two 
counties, an indictment far 4irceny alleged the offence to have been 
committed in tlie parish of A. in the county of B., not saying in that 
part of the parish of A. which lies in the county of B., it was holden 
sufficient; R. v. PerkinSy 4 <7. ^ P. 363; but this would not be suf¬ 
ficient for burglargy or any other offence of a local nature. Reg. v. 
Brookes, O'. S; Mar. 643. If an indictment lay the offence to have 
been done on the day and year aforesaid, and there be no day an<I 
year, or two different days, &c., before stated, it will be bad. So, 
if it lay it to have been done on a day certain, “ and on divers 
other days and times,” it will be bad for uncertainty; 2 Hawk. c. 26, 
8. 28; and see English v. Purser, 6 East, 396 ; unless it be for an of¬ 
fence w'hich may have continuance, such as false imprisonment, see 
Burgess v. Freelom, 2 B. P. 426, nuisaxice, or the like; at least, 
such is the rule in declarations, and, a fortiori, it should seem, 
in indictments. R. v. Dixon, 10 A/oef. 335; R. v. Roberts, 4 
Mod. 101. 

If no time or place be stated, or if the time or place stated be un¬ 
certain or repugnant, the defendant may demur; or if no time be 
stated, M'here time is of the essence of the offence; or no j^lace, where 
the court does not appear, by the indictment or information, to have 
jurisdiction over the offence, the defendant may demur, move in 
arrest of judgment, or bring a writ of error; for the defect is not 
cured by verdict; but no judgment upon any indictment or informa¬ 
tion for* any felony or misdemeanor, whether after verdict or out¬ 
lawry, or by confession, default, or otherwise, shall be stayed or 
reversed for omitting to state the time at which the offence was com¬ 
mitted, in any case whpre time is not of the essence of the offence; 
nor for stating the time imperfectly; nor for stating the offence to 
have been committed on a day subsequent to the finding of the in¬ 
dictment, or on an impossible* day, or on a day which never .hap¬ 
pened ; nor for want of a proper and perfect venue, where the court 
shall appear, by the indictment or information, to have had juris¬ 
diction over the offence. 7 G. 4, c. G4, s. 20. This statute applies 
only where, by the indictment, the court appears to have juris¬ 
diction over the offence; and, therefore, where an indictment com¬ 
mencing, ** London, to wit,” described the prisoner as late of Lon¬ 
don, and charged the defendant to have committed the offence in 
the ])arish of St. Mary-le-Bow, without stating that parish to be in 
London, it was held that this was not aided by the stat. 7 0. 4, c. 64, 
s. 20. R. v. Minter Hart, 7 G. P. 12.3. Where there is no such 

g lace within the county as that in w'hich the offence is laid, it has 
een said that the indictment is void; 3 Camp. 77: 1 Phil. Ev. 206; 
but in a late case, where the offence was laid in the parish of St. 
Thomas, Pensford,,in the county of Somerset, and there ■was no 
proof that there was any such parish, it was held that this was not 
a valid objection, for it was not necessary to prove affirmatively the 
parish as laid. R. v. Dowling, R. «Sf M. N. P. 433. And in a still 
more recent case, where an offence, not of a local nature, was de¬ 
scribed as having been committed in a parish which did not exist, the 
judges held that the defect could only be taken advantage of Hy plea in 
abatemeift. R. v. Woodward, 1 Mom. C. C. 323 ; R. v. Bullock, /ef.324. 

But although time and ])lace must thus be laid with certainty, it 
never was necessary that it should be laid according to the truth; tor 
if the time stated were previous to the finding of tne indictment, and 
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the place within the county or other extent of the court’s jurisdiction, 
a variance between the indictment and evidence in the time when 
the offence was committed, KelyrMBf 16; 2/fM^318; S/m^. 230; 
R. V. Aylett, 1 T. R, 70, 71, or in the place where committed, pro¬ 
vided the place proved were within the jurisdiction of the court, 2 
Hawk. c. 2d, s. 84, was not material; and for this reason, in prac¬ 
tice, all the facts in an indictment usually were, and still may be, 
stated to h%ve occurred at the same time and place, time and special 
venue being laid as to the first fact, and afterwards referred to by the 
words “ then cmd there” as to the others. There are some excep¬ 
tions, however, to this rule. 1. The dates of bills of exchange, and 
other written instruments, must be truly stated when necessarily 
set out. 2. J)ccds must be pleaded either according to the date they 
bear, or to tlie day on which they were deliverea. 3- If any time 
stated in the indictment is to be proved by matter of record, it must 
be truly stated. 4. If the precise date of a fact be a necessary in¬ 
gredient in the offence, it must be truly stated. See R. v. Treheame, 
1 Mood. C. C. 298. H. If the statute upon which the indictment is 
framed give the penalty to the poor of the parish in which the of¬ 
fence was committed, the parish must be truly stated. 6. Where a 
place named is part of the description of a written instrument, or is 
to be proved by matter of record, it must be truly stated. 7. If the 
place where the fact occurred be a necessary ingredient in the of¬ 
fence, it must be truly stated: and the slightest variance in these 
several respects, between the indictment and evidence, w’ill, in felo¬ 
nies, be fatal, and the defendant must be acquitted; but in some of 
the above cases the variance may, in misdemeanors, be amended. 
9 G.4, C.16. (See postf Evidence). And lastly,where a time is limited 
for preferring an indictment, the time laid should appear to be within 
the time so limited. See R. v. JirowHy M. M. 1^. Also, in an 
indictment for murder, the death should be laid on a day within a 
year and a day from the time at which the stroke is alleged to have 
been given. 

What is above mentioned as to place relates merely to special 
venue, and must be carefully distinguished from the place when 
state<l as matter of local description; for, wliei'e a place is stated as 
matter of local description, the slightest variance between the de¬ 
scription of it in the indictment and the evidence will be fatal. Thus, 
tor instance, in indictments tor stealing in the dwelling-house, &c., 
for burglary, for arson, for entering or being in a close by night for 
the purpose of taking game, armed, R. v. Ridley^ R. 8^ R. 515, or 
for forcii)le entry, or tiie like, if there be the slightest variance be¬ 
tween tlie indictment and evidence in the name of the parish or place 
where the house is situate, or in any other description given of it, it 
will be fatal. 

It must he certain as to the fact^ HrcumstanceSf and intenty con- 
stituting the offence.^ —^Every offence consists of certain acts done or 
omitted under certain circumstances; and in an indictment for the 
offence, it is not sufficient to chai^o the defendant generally with 
having committed it, as, that he murdered J. S., or stole the goods 
of J., or committed burglary in the house of J. S., or the like; but 
all the falbts and circumstances constituting the offence must be spe¬ 
cifically set forth. So, the offence must appear upon the fdbe of the 
indictment to be a distinct substantive offence; you cannot chaige 
a man with being a common thief, a common champertor, conspi- 
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rator, common malefactor, or common robber; but if he have com- 
mitt^ a larceny, robbery, &c., the indictment must set forth every 
fact and circumstance which is a necessary ingredient in the offence. 
Thus, an indictment for extortion, charging tnat the defendant took 
extovsively for every horse so much, and for every twenty sheep so 
much, was holden bad, because it charged the defendant with extoiHv 
tion generally, and not upon any particular occasion. R. v. RobertSy 
4 M^. 103. So, that the defendant was a calumniator, and a com¬ 
mon and turbulent breaker of the peace, &c., was holden bad, for 
the same reason. R. v. Taylor y 2 Str. 849,1246 ; 2 llaUy 182. And 
the same where a constable was indicted for behaving badly and 
negligently in the execution of his office, without specifying any 
particular instance of negligence, &c. R. v. Witheringtony 1 Str. 2. 
The only exceptions to this rule are,—1. That a man may be indicted 
for being a ** a common barretor,’* without detailing the particulars of 
the barretry. 2. That a woman may be indicted mr being ** a com¬ 
mon scold,*’ without detmling the particulars of her conduct. 3. That 
a person may be indicted for keeping a common gamblin|'-house or 
bawdy-house, without stating those circumstances which it may be 
necessary to give in evidence to shew that it is a house of that de¬ 
scription. 2 Hawk. e. 25, ss. 57, 59. 4. That in an indictment 
for soliciting or inciting to the commission of a crime, R. v. HigginSy 
2 East. 5, or for aiding and assisting in the commission of it, it is 
not necessary to state the paiticulars of the incitement or solicita¬ 
tion, or of the aid or assistance. Bta see Reg. v. Rowed, 3 Q. 27.180; 
2 G. Sf D. 518. In aU other cases, every fact or circumstance which 
is a necessary ingredient in the offence must be set forth in the in¬ 
dictment. 

And if any fact or circumstance which is a necessary ingredient 
in the offence be omitted in the indictment, such omission vitiates 
the indictment, and the defendant may avail himself of it by demur¬ 
rer, motion in arrest of judgment, or writ of error. Thus, an indict¬ 
ment for assaulting an officer in the execution of process, without 
shewing that he was an officer of the court out of which the process 
issued; R. v. Osmer, 5 East, 304; see R, v. Everett, 8 B. 3^ U. 11^; 
for contemptuous or disrespectful words to a magistrate, without 
shewing that the magistrate was in the execution of his duty at the 
time; R. v. Lease, Andr, 226; against a public officer for non-per¬ 
formance of a duty, without shewing that he was such an officer as 
was bound by law to perform that particular duty; 5 T. R. 623; 
for obtaining money under false pretences, without shewing whose 
money it was; R. v. Norton, 8C.S^P. 196; R. v. Martin, 8 Ad. 
Ell. 481; qmd exoneravit toi'merdum dans plagam, without, saying 
percussit; R. v. Long, 5 Co. 122 b; that he felonioudy did lead away 
a horse, &c., without saying **take:” 2 Hale 184: in all these and 
the like cases, the indictment is bad, and the defect may be taken 
advantage of in the manner above mentioned. See R. v. Cheere, 
7 B.HfR, 461 ;^B.Sf C. 902; IB. ^ Add. 861; 8 Ad. Si Ell. 481. 

Every fact and circumstance laid in an indictment, which is not a 
necessary ingredient in the offence, may be rejected as surplusage, 
and need not be proved at the trial; see 7 G. 4, c. 64, s. 20; R. v. 
Jones, 2 B, Si Ad. 611; also, if there be any defect in the manner of 
stating such matter, the defect will not vitiate the indictmeht. R. v. 
WaVcer,*4k Co. 41 a: R. v. Long, 6 Co. 121 b: R.v. HoU, 2 Leach, 
593: and see R. v. Howarth, 3 Stark. 29. There is a custom of 
stating, in indictments for trifling offences, circumstances of gross 
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a^ravation, (^ntraiy to the truth, which are at least useless, and 
should be avoided. 

And not only must all the facts and circumstances which consti¬ 
tute the offence be stated, but they must be stated with such cer¬ 
tainty and precision, tl^t the defendant may be enabled to judge 
whether they constitute an indictable offence or not, in order that he 
may demur or plead to the indictment accordingly—that he may be 
enabled to determine the species of offence they constitute, in order 
that he may prepare hb defence accordingly—^that he may be enabled 
to plead a conviction or acquittal upon this indictment, in bar of 
another prosecution for the same offence—and that there may be no 
doubt as to the judgment which should be nven, if the defendant 
be convicted. See R. v. //or«e,.Co«^. 676; Reg, v. Rowed, 3 Q. B, 
180; 2 6r. 4' B. 518. Therefore, in indictments for offences of a 
local uature,*as buiglary, arson, and stealing in the dwelling-house, 
&c., a local description of the house, &c., must be given, namely, 
the parish or place, and county in which it is situate: in indictments 
for olitaining money by false pretences, the false pretences must be 
specified: R. v. Mason, 2 T, R, 681: R. v. Manoz, 2 Str, 1127: in 
an indictment against a person for not serving the office of constable, 
the mode of election must be set out, to shew that he was legally 
elected; for if he were not legally elected, he cannot be guilty of a 
crime in not serving; R.\, Harper, 6 Mod. 03'. an indictment for 
extortion must shew what fee was due, or that nothing was payable, 
R. V. Lake, 3 Leon. 268, as well as the fee exacted: an indictment 
for stopping up the King’s highway must specify what part. R. v. 
Roberts, Show. 289. Also, for the same reasons, if the indictment 
charge the defendant with one or other of two offences, in the dis¬ 
junctive, as that he murdered or caused to. be murdered, forged or 
caused to be forged, 2 Hawk, c, 26. s, 68; R. y. Stocker, 1 Salk, 342, 
371, lemvit vel levari cattsavit, R. v. Stoughton,* 2 Str, 900, conveyed 
or caused to be conveyed, &c., R. v. Flint, Hardw, 370, see R. v, 
Morleg, 1 Y.&^J. 22, it is bad for uncertainty; and the same, if it 
charge him in two different characters, in the disjunctive, m, quoad 
A. existens serrms bive deptUatus, took, &c. SmUh v. MaU, 2 Rot. Rep. 
263. So, an indictment which charges that the defendant, with a 
certain stick or staff which he had and held, upon A. did make an 
assault, &c., it seems to be bad for uncertainty. Reg. v. Jones, 1 C. 
df K. 243. So, an indictment which may apply to either of two dif¬ 
ferent definite offences, and does not specify which, is bad. R. v. 
Marshall, 1 Mood. C. C. 168. 

Certainty to a certain intent in general, however, is all that is 
required. Co. Lit. 303. a.; R. v. Long, 6 Co, 121 a. Certainty is of 
thi-ee kinds: certainty to a certain intent in every particular, which 
is required only in pleas, &c., of estoppel and pleas in abatement; 
certainty to a common intent, which is required in ordinary pleas; 
and certainty to a certain intent in general, which is required in de¬ 
clarations and indictments. The latter is a medium between the 
other two; not so great a degree of certainty as the first, and a 
greater degree of certainty than the second. I shall endeavour fur¬ 
ther to define them. Wnere cei*tainty to a certain intent in every 
particular is required, the court will presume the negative of every 
thing the ipleader has not expressly affirmed*, and the affirmative of 
every thing the pleader has not expressly negatived; or, in the words 
of Lord Coke, me pleader must exclude every conclusion against 
him. Where certainty to a common intent only is required, the 
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court will presume, in favour of the pleader, every proposition which 
by reasonable intendment is impliedly included in the pleading, 
though not expressed; and where words are made use of, which 
admit of a natural sense, and also of an artificial one, or one to be 
made out by argument or inference, the natural sense shall prevail. 
Thus, if a plea state that the master and fellows of a college were 
seised in fee, it shall be intended in right of the college; Fuhnerston < 
V. Stewart, Plowd. 102; if a man plead feoffment, livery shall be 
intended, because it would not otherwise be a feoffment; Co. Lit. 
303. 6.; or, if he plead an assignment of dower, it shall be intended 
by metes and bounds, for otherwise it would not be a legal assign¬ 
ment. Pro. Pleader, 145; Cadwalader v. Brian, Cro. Car. 102. 
Common intent, however, is a rule of construction only, and not of 
addition; it cannot add to a sentenoe words which are not impliedly 
included in it; and therefore, in trespass, if the defendant plead a 
release, without shewing at what time it was made, the court cannot 
presume that it w’as made after the trespass, Plowd. 46. a, unless 
the particular trespass be specially mentioned in it. Certainty to a 
certain intent in general, being a medium between the two degrees of 
certainty above mentioned, may be infeiTed from what has just now 
been said respecting them; and it should seem, therefore, that in 
cases where it is required, every thing which the pleader should 
have stated, and which is not either expressly alleged or by iiec«?s- 
sary implication included in what is mlcgcd, must be presumed 
against him. The court, however, will construe the words of the 
pleading according to their ordinary and usual acceptation, and 
technical terms according to their technical meaning. And if the 
sense of a word be ambiguous in the ordinary acceptation of it, it 
shall be construed according as the context and subject-matter re¬ 
quire it to be, in order to render the whole consistent and sensible: 
thus, the w'ord until** maybe construed inclusive or exclusive of 
the day to which it is applied, according to the context and subject- 
matter. R. V. Stevens, 6 Bast, 244. In R. y.Biqg, 1 Str. 18; 3 P. 
W 'ms. 419, the defendant was indicted for erasing the indorsement 
of a bank note, and it appeared that the words erased were on the 
face of the note, but the jury found that such was commonly called 
au indorsement; and a majority of the judges held, that the descrip¬ 
tion was correct. In indictments against officers for neglect of duty 
or malversation in their offices, it is sufficient to allege that they were 
such officers at the time of the offence committed, without shewing 
their appointment; see R. v. Holland, 5 T. R. 023; for their regular 
appointment is presumed from their exercising the duties of their 
oiiices. If it be stated that the justices of onr Lady the Q,ueen were 
assigned by letters patent under “ her seal of Great Britain,’* it shall 
be presumed to be the great seal, R. v. Yandell, 4 T. R. 621, for it 
could not be by any other. 

Mere matter of inducement, however, does not require so much 
certainty as the statement of the gist of the offence. R. v. WHgM, 

3 Vent. 170; Com. Dig. Indictment, (G. 6). So, where the offence 
cannot be stated with complete certainty, it is sufficient to state it 
with such certainty as it is capable of. As in the case of a con¬ 
spiracy to defraud a person of goods, it is not necessary to describe 
the goods as in an indictment for stealing them; stating them as 

** divers goods ** has been holden sufficient. R. v.-, 1 Chit. Rep. 

698. See also R. v. Oill, 2 B.S^ Aid. 209: R^. v. Kenrick, 6 Q. B. 49; 

1 Dac, M. 208. So, in an indictment for soliciting and incitimr 
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another to coiitiiut an offence, it is not necessary to state the offence 
contemplated with the same degree of certainty as in an indictment 
for the offence itself, even, it should seem, although the offence were 
afterwards actuedly committed. In indictments for perjury, also, the 
certainty formerly required, according to the rules above mentioned, 
is now no longer necessary; by stat. 23 G. 2, c. 11, it is necessary 
’ only to state the substance of the offence, and in what court or be« 
fore whom the oath was taken, (averring such court or person to 
have competent authority to administer the same), together with 
the proper averments to falsify the matter wherein the perjury is 
assigned, without setting out the bill, answer, &c., or any part of a 
record or proceeding in law or ec^uity, other than as aforesaid, and 
without setting out the comniission of the court or person before 
whom the,perjury was committed. If, however, the prosecutor 
choose to state the offence with greater particularity than is re¬ 
quired by this statute, he will be bound by the statement, and must 
prove it as laid. B. v. Dowling 6 T. R. 311, 317. And the same in 
every other case where an offence is stated in an indictment with 
greater particularity than is necessary, the unnecessary allegations, if 
descriptive of some ingredient in the offence, and not merely of cir¬ 
cumstances of aggravation, are material and relevant, and cannot be 
rejected as surplusage. {See met. Part 2, Ch. 1). 

Having made these general observations on the certainty required 
in indictments, we shall now proceed to examine the subject with 
relation to particular cases. 

Written instruments, where they fonn a part of the gist of the 
offence charged, must be set out verbatim, l^ius, in the case of for¬ 
gery, the instrument forged must, before the stat. 2 4' 3 4, c. 123, 

s, 3, have been set out m the indictment in words or figures ; B, v. 
Mason, 2 Bast, 180; 2 Bast, P. C. 976: B. Powell, 1 Leach, 77 : 
R. V. Hart. Td. 145 ; B, v. Lyon, 2 Lmch, 608; in an indictment for 
a libel, the libellous matter must be set out verbatim ; see Zenobio v. 
Axtcll, 6 T, B. 162 ; for sending a threatening letter, the letter must 
be set out verbatim ; R. v. Lloyd, 2 East, P. G. 1123 : and see R. v. 
Hunter, 2 Isach, 6.31 ; for not executing a warrant, the nature and 
tenor of the warrant must be shewn ; B. v. Burrough, 1 Vent. .305 : 
Com, Dig. Indictment, (G. 3) ; so, in an indictment for not obeying 
the order of justices of peace, the order must be set out verbatim. 
In jierjury, it is not necessary to set out the affidavit, answer, &c., 
on w'hich the perjury is assigned, verbatim, for the stat. 23 G. 2,c. 
11, requires only the substance of the offence to be charged; but 
still it is advisable to set out verbatim the passages charged to be 
false, as it precludes all question of their being in substance the 
same as the defendant swore. In treason, also, if letters or other 
written instruments be laid as overt acts, it is sufficient to set 
forth the substance of them ; for the gist of the offence is the com¬ 
passing, &c., and the overt acts but proofs or evidences of it. Post. 
194 ; K. V. Preston, 4 St, Tr, 411: B. v. Francia, 6 St, Tr. 58, 73. 
In larceny of written instruments, made the subject of larceny by 
statute, see 7 ^ S G. 4, c. 29, s. 5, it is not necessary that the indict¬ 
ment should set them out verbatim; describing them in a general 
manner is sufficient; 2 Bast, P. C, 602, 777 ; thus, “ one bank 
note for tlie payment of five pounds, and of th*e value of five pounds 
“ one bill of exchange for the payment of fifty pounds, and of the 
value of fifty pounds; ** or the like; for where a specific thing is 
made the subject of larceny, it is neceesaiy merely to describe it as 
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such specific thing, it being a species of thing that is the subject of 
larceny. R. v. Johnson^ 8^ Sdw. 539. This rule apj>lies to all 
instruments which are the subject of larceny; but the indictment 
must follow some of the descriptions given in the statute; for, where 
an indictment upon the repealed statute, 2 G. 2, c. 25, s. 8, which ap¬ 
plied to bank notes, bills of exchange, and promissory notes, &c., 
described the instrument stolen as ** a certain note, commonly called 
a bank note,'* it was holden insufficient. R. v. Craven, R. Sf R. 14. 
So, where the indictment described the instrument stolen as "a 
bank post bill;" it was holden bad, because it did not fall within 
any of the descriptions in that statute. R, v. Chard, R. 8^ R. 488. 
And now, in an indictment for forging or uttering any instrument 
or writing, it is not necessary to set mrth any copy or fac simile 
thereof, but it is sufficient to describe the instrument in such man¬ 
ner as would sustain an indictment for stealing the same. 2 3 

IV, 4, c. 123, s. 3. jSee R. v. Warshtmer, 1 Mo^. C. C. 466; G.&f 
P. 429 : R. y. Burgess, 7 C. 8^ P. 490; R. v. Jaines, Id. 553 : Reg. v. 
Vaughan, 3C.6^ P. 276 ; Reg. v, Sharpe, Id. 436; Reg. v. Rogers, 9 
C8(P. 41. 

where the instrument must be set out verbatim, if the whole of 
it be included in the offence, the whole of it must be set out in the 
indictment. But where, upon an indictment for forging a receipt, 
it appeared that the receipt was written at the foot of an account, 
and the indictment stated the receipt thus: **3tk March, 1773. Re¬ 
ceived the contents above hg me, Stephen Withers^* without setting out 
the account at the foot of which it was written, it was holden suffi¬ 
cient. R. V. Testick, 1 Ead, 181,». In all other cases, where part 
only of a written instrument is included in the offence, that part 
alone is necessary to be set out. As where some parts of a publica¬ 
tion are libellous and ^others not, it is only necessary to state those 
parts containing the libels ; and if the libellous passages be in dif¬ 
ferent parts of the publication, distinct from each other, they may 
be introduced thus:—"in a certain part of which said libel there 
were and are contained the false, scandalous, malicious, and de¬ 
famatory words and matter following, that is to say,” &c. " And 
in a certain other part of which said libel there were and arc con¬ 
tained,” &c. See Tahart v. Tipper, 1 Camp. 350. Where the written 
instrument or parts of it are thus set out verbatim, great care 
must be taken to set them out correctly; the slightest variance be¬ 
tween the indictment and evidence in this respect will, in felonies, 
be fatal, and the defendant will necessarily be ac(|uitted; but, in 
misdemeanors, the variance may be amended during the trial, if 
the court shall think fit. 9 G, 4, c. 15. A mere literal variance, how¬ 
ever, that is, where the omission or addition of a letter does not 
alter or change a word, so as to make it another word, R, v. Drake, 
2 ScdJe, 661, will not be material; as, for instance, "receivd” for 
"received,” R, v. Hart, 1 Leach, 145; 2 East, P. C, 977 ; "under- 
tood” for "understood,” R. v. Beach. Coiop. 229; "Messes.” for 
" Messrs.” R, v. Oldfield, 1 Russell, 360, or the like. Where it is 
necessary to set out the instrument, it must be engrossed upon the 
parchment; and it will not be sufficient to attach a fac simile to 
the parchment upon which the indictment is engrossed. R. v. War- 
shaner, 1 Mood. C. C. 466 \ T C. 8^ P. 429. The object of setting 
out the instrument is, that the couri; may see and be able to form an 
opinion, whether it be that which it is alleged to be, and whether 
it falls within the statute or law upon which the indictment is 
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foQnded. Where, therefore, a libel is in a forei^ lan^age, it must 
be set out in the indictment, first in the language in which it is 
written, otherwise the defendant may demur, more an arrest of 
judgment, or bring a writ of error; v. AxteH, 6 T. B, 162; 

ana secondly, a translation of it must be set out, and must be proved 
at the trial to be a correct translation. See B. v. Warshcmer, 1 
.Mood. C. C. 466 ; 7 C.S^ P. 429. And the same rule is equally ap¬ 
plicable to all cases of written instruments in a foreign langpuage. B. 
V. Ooldstein, B. &; B. 473; ZB, B. 201. 

The recital of written instruments, which must be set out verba¬ 
tim, is usually introduced by the words according to the tenor fol- 
or “ of the tenor followingy* or “ in the words and figures 
follomng,** or **the falser <S[C. Words and matter followingy or 
other words which imply that a correct recital is intended; on the 
other hand, when the substance only is intended to be set out, it 
should be introduced by such words as ** in substance as follows** 
“to the effect followingf* or the like. The word “tenor” implies 
that a correct copy is set out, and therefore the instrument must be 
set out correctly, B. v. Powell, 2 East, P. C. 976, even although the 
pleader need not have set out more than the substance of the instru¬ 
ment in that particular case. And the same as to “ the words and 
figures following,** or “ the words and matter following** The words 
ad tenorem et Rectum seguentem have been holden sufficient, as the 
word effectum in such a cose may be rejected as surplusage. B. v. Bear, 
2 Salk, 417; 1 Id. 324; 1 L. Bagm, 416. The word “Rectum** by it¬ 
self, however, implies that the substance only is set out; 2Salk,^\7', 
and the same, of course, of the words “ in substance as follows** 
Wright v. Clement, ‘3 B. Aid. 603. It seems also to have been 
holden hy Butter, J., B. v. May, 1 193, that the w*orda“in 

manner and form following,” require the substance only to be set out.. 
1 Doug, l93. 

It^ after the word “ tenor^* or the like, the instrument be not set 
forih correctly, the defendant shall, in cases of felony, be acquitted for 
the variance, whether the instrument were required to be set out ver¬ 
batim or not; supra; but in misdemeanors, the variance may be 
amended during the trial, if the court shall think fit. 9 C. 4, c, 1 5. 
If, on the other hand, the recital of the instrument be introduced by 
the words, “ to the effect following,” or “ in substance as follow’s,” 
and the nature of the case require a literal copy to be set forth, the 
defendant may demur, move in arrest of judgment, or bring a writ of 
error. See Wright v. Clement, 3 ^ Aid. 603. 

If an indictment describe a written instrument as purporting to 
be so and so, the instrument when produced in evidence must appear 
upon the face of it to be what is described as purporting to be, other¬ 
wise the defendant-will be acquitted for the variance; or, if the in¬ 
strument be 'also set out verbatim in the indictment, the defendant 
may demur, move in arrest of judgment, or bring a writ of error. 
As, for instance, if the instrument be described as a certain paper 
writing purporting to be a bank note,” and the note produced, 
though made to resemble, vary materially in its form from a real 
bank note ; B. v. Jones, 1 Doug. 300; or, if described as a bill of 
exchange, “purporting to be mrected to one J. King, by the name 
and description of J. Ring for if it w'ere really directed to J. Ring, 
it could not purport (that is, appear upon the face of it) to be 
directed to J. King. B. v. Beading, 1 tkist, 180, 2 Leach. 690. 

See B. V. Gildirist, 2 Leach, 667: B. v. EdsaU, Id. 662. 
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•Where words are the gist,of,the offence,_th^ niust'be set forth^iil 
the indictment 'mth,the same particularity as a libel; as^for in- 
‘ stance, in an indictment for scandalous or contemptuous words 
irobken to a magistrate in the execution of his of^ce; iS. r. Bagg^ 1 
Ma, Rep, 79: B. v. Rgw^ 1 Sir, 699 ; or for blasphemous or.seditious 
words. R, V. PoppUmUi, 1 Sir, 686: v. Id, 498. And if 

there be any malarial variimee between the words proved and those 
laid, even if ^laid as spoken in the third person and proved to have 
been spoken in the second, B, v. P&ry, 4 T, B, 217> the defendant 
must be acquitted. Bui if some of the words be p:roved as laid, and 
the words so proved amount to an indictable offence, it wiU be suffi¬ 
cient. Where words are laid as aq overt act of treason, it is sufficient 
' to set forth the substance of them; Post* 194; B. v. Lager ^ 8 Mod, 93; 
i/S St, Tr. 328; for they ore not the gist of the offence, but proofs or 
.-evidences of it merely. 

Where any matter laid in an indictment is to be proved by a re¬ 
cord, great care must be taken that the statement correspond exactly 
with the record; for the slightest variance in substance will be fatal. 
This subject, and that of variances between written and printed in- 
strumeute, and the statement or setting forth thereof upon the trial, 
'will be considered fuUy when we come to treat of the evidence neces¬ 
sary to support an indictment. It may, however, here be observed, 
that, by the 6 df 7 Viet, e, 85, s, 2, wherever, in any legal proceedings 
whatever, legal proceedings may be set out, it shall not be necessary 
to specify tjiat any particular persons who acted as jurors had made 
affirmation instead of oath, but it may be stated-that they served as 
jurymen in the smhe manner as if no act had passed for enabling per¬ 
sons to serve as jurymen without oath. 

Where person^ chattels are the subject of an offence, as in lar¬ 
ceny, they must be described specifically by the names usually ap¬ 
propriated to them,''and the number and value of each species or 
particular kind of goods stated: sec 2 Ilale^ 182, 183; thus, for 
instance, emt of the value of twentg shillings, two pairs of 

hoots of the vdlm of thirty shillings, two pairs of shoes of the value 
of twelve shillings, two sheets of the value , of thirteen shillings, of 
^ goods and chattels of one or **one sheep of the price 

of twenty shillings,” &c., and the like-. If, for instance, it were 
** twenty wethers and ewes” the indictment would be bad for un¬ 
certainty; it should state how many of each. 2 Hale, 183. Goods 
may be described by the name by which they are known in trade; 
as, for instance, a set of new handkerchiefs in the piece may be de¬ 
scribed as'so many handkerchiefs, though they are not separated 
^m each other, it the pattern designate each, and they are consi¬ 
dered in trade as so msmy handkerchiefs. B, v. Nibbs, B, Sf B, 27. 
Ingots of tin, or a bar of iron, may be described as so many pounds 
wmght of tin or iron; but where an article has obtained, in common 
parlance, a particular name of its own, it would be wrong to describe 
it by the name of th^ material of which it is composed. Beg, v. 
- Mansfield, 1 C, Sf Mar. 140. An indictment for a larceny of live 
aniihald need not state them to be alive, because th.e law will pre¬ 
sume them to he so, unless the contrary be stated ^ but if wnen 
stolen the animals were dead, that fact must be stated ; for, as the 
. bw would otherwise presume them to be alive, the variance would 
he fatal. B. v. Edwards, B.StB. 497: B, v. Halloway, IC.^P. 128. 
See B. V. Williams, 1 Mood. (J, C, 107. But if an animal have the 
bame appellation wnethsr it ho aUve or dead, and it makes no differ- 
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ence as to the charge whether it were alive or dead^ it may he called, 
when dead, by the appellation applicable to it when alive. H. v. Puck¬ 
ering, 1 Mood. C, C. 242. An indictment for stealing chattels which 
are the subject of larceny only in particular cases or under certain 
circumstances, must shew that they fall within the requisite descrip¬ 
tion, Thus, an indictment for stealing “ three eggs” would be bid, be¬ 
cause only the ^gs of animals domttee natura are the subject of lar¬ 
ceny. Meg. y. (hx, 1 C.Sf IT. 494. But an indictment for bestiality, 
which described the animal as ** a certain bitch,” was held sufficiently 
certain, although the females of foxes and some other animals, as 
well as of dogs, are so called. Meg. v. Allen, Id. 495. 

The presecutor is bound l^y the description of the species of goods 
stated: as, for instance, an indictment for stealing a pair of shoes 
cannot be supported by evidence of a larceny of a pair of boots. But 
a variance in the number of the articles, or in their value, is im¬ 
material, provided the value proved be sufficient to constitute the 
offence at law. So, if there be ten different species of goods enu¬ 
merated, and the prosecutor prove a larceny of any one or more 
of a sufficient value, it will be sufficient, although he fail in his 
proof of the rest. But where value is essentitd to constitute the 
offence, and the value is ascribed in the indictment to many articles 
collectively, the offence must be made out as to all the articles; for 
the grand* jury have ascribed the value to all the articles collec¬ 
tively. M. V. Porsyth, M. Sf M. 274. Although, to make a thing the 
subject of larceny, it must be of some value, and be so stated in the 
indictment, yet it need not be of the value of some coin known to the 
law, i. e. of n farthing at the least. Meg. v. Morris, 9 6?! P. 349. 

Money is described os so many pieces of the current gold or silver 
coin of the realm, called-. The ^'ecies of coin must be speci¬ 

fied. M. V. Fry, M. Sf M. 482. See M. v, JVarsh^ner, 1 Mood. C. C. 466. 

Besides what we have hitherto said relative to the certainty re¬ 
quired in the statement of an offence in an indictment, it is necessary 
to add, that, in an indictment for murder, the word murdravit, Dy. 
261 a, in an indictment for rape the word rapuit, Staund. 26 a, and 
in an indictment for larceny the words feloniee cepit et asportavit, 4 JBI. 
Com. 305 , ai*e absolutely necessary ; they are teminical w’ords essential 
to the definition of the offence, without which these offences respec¬ 
tively cannot be described upon.the record ; and if omitted, the de¬ 
fendant may demur, move in arrest of judgment, or bring a writ of 
error. The words vi armis** though usual in indictments for 
offences against the person, are not essential. 37 7 Gr. 4, 

c. 64, s. 20. 

The intention of the party at the time he committed the offence is 
often a necessary ingredient in it; and in such cases it is as necessary 
to state the intention in the indictment, as any other of the facts and 
circumstances which constitute the offence. See M. v. Phillips, 6 
East, 454. {See post. Part 2, Ch. 1). In some cases, the law has 
adopted certain technical expressions to indicate the intention with 
which an offence is committed ; and in such cases the intention must 
be expressed by the technical word prescribed, and no other. Thus, 
treason must be laid to have been done ** traitorously all felonies to 
have been done feloniously burglary is laid to have been done 
**feloniously and burglariously,** and with intent to commit a par¬ 
ticular felony ; murder, feloniously and of his malice aforethought;** 
2 Hale, 184,187 ; forgery, ** feloniously,** if made felony by statute, 
and with intent to defraud, &c. 


n 



BO Indictment. 

t 

Where a statute annexes a higher degree of punishment to a com- 
mon-law felony, if committed under particular circumstances, an 
indictment for the offence, in order to bring the defendant within 
that higher degree of punishment, must expressly charge it to have 
been committed under those circumstances, and must state the cir¬ 
cumstances with certainty and precision. 2 ffa/e, 170, 

Lastly, as to indictments for offences created by statute: the sta¬ 
tute contains a definition of the offence; and the offence consists of 
the commission or omission of certain acts, under certain circum¬ 
stances, and )n some cases with a particular intent. An indictment, 
therefore, for an offence against the statute, must with certainty 
and precision, rhaige the defendant to have committed or omitted 
the acts, under the circumstances and with the intent mentioned in 
the statute; and if any one of these ingredients in the offence be 
omitted, the defendant may demur, move in arrest of judgment, or 
bring a writ of error. The defect will not be aided by verdict; see 
Lee V. Clarke^ 2 Eastf 333 ; nor will the conclusion contra fitrmam 
statuti cure it. 2 Hahy 170. And see R. v. Jukes, 8 T. R. 536 : 
Com. Dig., Information, {D. 3). But if the indictment describe the 
offence in the words of the statute, after verdict it will be sufficient 
in all offences created or subjected to any greater degree of punish¬ 
ment by any statute. 7 G. 4, c. 64, s. 21. See R, v. Warshaner, 
1 Mood. C, V, 466. In an indictment upon the repealed stat. 6 El. 
€. 11, s. 2, (which makes it high treason to clip, round, or file any 
of the coin of the realm, “for wicked lucre or gain’s sake”), it was 
necessary to charge the offence to have been committed for the sake 
of wicked lucre or gain, otherwise it would bo bad. 1 Hale, 220. 
So, an indictment on that part of the Black Act, (now repealed), 
which made it felony “ wtljuUg and maliciouslif ** to shoot at any 
person in a dwelling-hcyise or other place, was holden bad, because 
it charged the offence to have been done unlawfidlg and mali¬ 
ciously,** omitting the word “ wilfully ; ” R. v. Davis, 1 Leach, 656 ; 
some of the judges, indeed, thought that “ maliciously ” included 
“ wilfully but the greater number held, that as “ wilfully ” and 
“ maliciously” w'ere both mentioned in the statute as descriptive of 
the offence, both must be stated in the indictment. So, an indictment 
upon stat. 7 •Sf Q G. 4, c. 30, s. 2, for feloniously, voluntarily, and 
maliciously setting fire to a bam, was holden bad, because the words 
of the statute are “ unlavfully and maliciously.” R. v. Tumor, 1 
Mood. C. C. 239. So, an indictment upon stat. 9 G. 4, c. 31, s. 12, 
charging the prisoner with “ feloniously, wilfully and maliciously 
cutting,” &c., is not sufficient, the words of the statute being “antoia- 
fully and maliciously.” Reg. v. Ryan, 2 Mood. C. C. 15. So, 
where an indictment on the repealed stats. 15 G, 2, c. 34, and 14 
G. 2, c. 6, which made it felony without benefit of clergy to steal 
any cow, ox, heifer, &c., charged the defendant with stealing a cow, 
and in evidence it was proved to be a heifer, this was holden to be 
a fatal variance; for the statute having mentioned both cow and 
heifer, proved that the words were not considered by the legislature 
as synonymous. R. v. Coke, 2 East, P. C. 617 ; 1 Leach, 123. See 
also R. V. Douglas, 1 Camp. 212. So, where an indictment charged in 
one count that the defendant did break to get out, and in another 
that he did break and get out, it was holden insufficient, because the 
words of the statute are ** break out.” R. v. Compton, 7 C. P. 139. 
In like manner it was decided, that, as the repealed stat. 15 G, 2, e. 34, 
specified lambs s» well as sheep, a defendant could not be convicted 



Indietmmt, 


9 


SI 


for stealing sheep upon an indictment for stealing lambs; S, v. Zoom, 
1 Mood. C. C. 160; and a similar construction has been put upon the 
stat. 7 Sc BO. 4,0.29, s. 25. R. v. Pu^foot, 1 Mood. C. 0. 247. But in 
Reg y. JPCull^, 2 Mood. C.G. 34, an indictment under that statute for 
killing a sheep, with intent to steal the carcase, was held to be sup> 
ported by proof of killing a ram or ewe, the words of the statute be¬ 
ing ** ram, ewe, sheep, or lamb ;** a majority of the judges considering 
“ sheep’* a geneiic term, including the former words. also Reg. r. 
JSpieer, 1 K. 699. Where a word not in the statute is substituted 
in the indictment for one that is, and the word thus substituted is 
equivalent to the word used in the statute, or is of more extensive 
signification than it, and ipcludes it, the indictment will be suffi¬ 
cient. As, for instimce, if the word knomngjy* be in the statute, 
and tha word ** odvisedlg” be substituted for it in the indictment, 
R. V. Fuller, 1. B. P. 180, or the word **mlfallg** in the statute, 
and “ malicimisly'* in the indictment, (the words “ advisedly ** 
and ** maliciously* not being in the statutes respectively), the 
indictment would be sufficient. It is much better, however, to 
pursue strictly the words of the statute, as it precludes all ques¬ 
tion about the meaning of the expressions used ; besides, the court, 
in favorem vita, are sometimes inclined to listen to and coun¬ 
tenance very nice distinctions upon the subject. Thus, an in¬ 
dictment upon the mpealed stat. 2 G. 2, c. 26, (which made the steal¬ 
ing of “ bank-notes” felony), charging the defendant with stealing 
** a certain note commonly called a bamc-note,” was holden bad, be¬ 
cause it did not follow the description of property in the statute. 
R, v. Craven, R. S^ R,\4i 2 Fast, P. C. 601, 602. So, under tlie 
rejicaled stat. 2 B Ed. 6, c. 33, which contained only the words 
“ horse, gelding, or mare,** upon an indictment for stealing two 
colts, the judges were unanimously of opinion that, as colts weie not 
mentioned eo nomine in the statute, they could not take notice that 
they were of the horse species; R. v. Beaney, R. R. 416; although 
U[)on the same statute it was decided that an indictment for stealing 
“ a mare” was proved by evidence of stealing a filly. R, v, W'elland, 
R. S; R. 494. See also R. v. Chard, R. R. 488, and the cases (dxtve 
mentioned. And pursuing the words in the statute is sufficient, 
unless indeed they are generic terms, in which case it is necessary 
to state the species, according to the truth of the case. Thus, in an 
indictment on stat. 37 G. 3, c. 70, making it felony to endeavour to 
seduce a soldier or sailor &om his duty, it is sufficient to charge 
an endeavour, S^c., without specifying tne means employed. R. v. 
Fuller, 1 B. <Sf P. 180. But where a statute (for instance) makes 
the maliciously killing of cattle a felony, it is nbt sufficient in an 
indictment on the statute to charge the defendant with killing 
“ cattle’* generally, but the species of cattle, as horse, mare, geld¬ 
ing, cow, lieifer, ox, &c;, must be stated. R. v. GhalkUy, R. ^ R. 
268. And where the subject of the indictment cannot be brought 
within the meaning of the statute without the aid of extrinsic evi¬ 
dence, it is necessary, besides charging the offence in the words of 
the statute, to aver such facts and circumstances as may be necessary 
to bring the matter within the meaning of it; as, for instance, where, 
by the usage of a public office, the bare signature of a party upon a 
navy bill operates as a receipt, an indictment for forging such a re¬ 
ceipt, setting forth the navy bill and indorsement, and charging the 
demndant with having forged “a certain receipt for money ; to wit, 
the sum of 251. mentioned and contained in the said paper called a 
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navy bill, whicb forged receipt was as follows, that is to say^Wil¬ 
liam Thornton, WtUiam Hunter** was holden bad, because it did 
not shew by proper averments that these signatures imported a re¬ 
ceipt. R. V. Hunter, 2 Leach, 624; 2 Rost, P. C. 928. See R* v. 
Barton, 1 Mood, C. C. 141. In like manner it was holden that 
an indictment for foiging the word “ settled** ^ at the bottom of a 
bill, must shew by proper averments that it is a receipt. R. v. 
Thompson, 2 Leach, 010. See Reg, v. Boardman, 2 M. Sf Rob, 
147. By stat. 7 G. 4, c.64, s, 21, no objection can be taken after 
verdict to any indictment for any offence creat^ or subjected to any 
greater degree of punishment by statute, if the indictment follow the 
words of the statute. It is still, however, necessary, as in the two 
cases last above cited, to aver such facts and circumstances as are 
necessary to bring the case within the operation of the particular sta¬ 
tute upon which the indictment is founded. The statute itself need 
not be recited. 

If there be any exception contained in the same clause of the act 
which creates the offence, the indictment must shew, negatively, 
that the defendant or the subject of the indictment does not come 
within the exception. Spiers v. Parker, 1 T, R, 141: R. v. Earn- 
shaw, 16 East, 456: Rex v. Jarvis, 1 East, 643: R, v. Batten, 6 
T, R, 669. And see R, v. Baxter, 6 T, R, 113 ; Leach, 680; 2 East, 
P, V, 782: R. V. Masters, \ B AM. 362: R. v. Pearce, R. S; R, 
174: R. V. Rdbinsm, Id, 321. If, however, the exception or pro¬ 
viso be in a subsequent clause or statute, R, v. Hall, 1 T. R. 320, or 
although in the same section, yet if it be not incorporated with the 
enacting clause by any words of reference, Steel v. Smith, 1 B.£^ Aid. 
94, it is in that case matter of defence for the other party, and need 
not be negatived in the pleading. 

As to the proper mode of stating the title &c. of a statute in 
pleading, see Reg. v. Biers, 1 Ad. «Sf E. 327 : Gdihs v. Pike, 0 M. 
W. 223 : Beck v. Beverley, 11 M. Sf W. 845. 

Before we conclude this part of our subject, it niay be necessary 
to observe, that no part of the indictment must be in figures; and, 
therefore, numbers, dates, &c., must be stated in vrords at length. 
2 Hale, 170. The only exception to this is, where a fac simile of a 
written instrument is to be set out, as was formerly the rase in an in¬ 
dictment for forgery ; in which case, it must be set out in the indict¬ 
ment in words and figures, as in the original itself. R. v. Mason, 
lEast, im. , , , . , 

In conclusion, if all the ingredients of the offence (whether it be 
an offence at common law or one created by statute) be not set forth 
in the indictment, or if any of them be not stated with sufficient 
certainty, the defendant may demur, move in atrest of judgment, or 
bring a writ of error. See R. v. Mason, 2 T, R. 681. But in of¬ 
fences created by statute, or subjected to a greater degree of punish¬ 
ment by any statute, (although the defendant inay dcmiir, if the 
indictment do not describe the offence with sufficient certainty), he 
cannot, if it describe the offence in the words of the statute, move in 
arrest of judgment, or bring a writ of error; for, after verdict, the 
indictment will, in that case, be sufficient to warrant the punish¬ 
ment. 7 G. 4, e. 64, s. 21. It may be necessary, also, to mention 
in this place, that no objection can now be taken to any^ indictment, 
for that the matters alleged, or the persons de»ribed^ in it, do not 
correspond in number or gender with the description in the statute 
upon which the indictment is framed; for whenever any statute re- 
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lating to any offence, whether punishable upon indictment or sum* 
mary conviction, in describing or referring to the offence, or the sub¬ 
ject-matter on or with respect to which it shall be committed, hath 
used or shall use words importing the singular number or the mas¬ 
culine gender only, yet the statute shall be understood to include 
several matters, several persons, females and males, bodies corporate 
and individuals, unless it be otherwise specially provided, or .there 
be somethii^ in the subject or context repugnant to such construc¬ 
tion. 7 «Sf 8 (t. 4, c. 28, 8. 14. On the other hand, if the offence be well 
laid, but there be a material variance between the offence as laid, and 
the evidence offered to support it, the defendant must be acquitted. 

« 

It must not he doubleJ ]—The defendant must not be charged with 
having'Committed two or more offences in any one count of the in¬ 
dictment ; for instance, one count cannot charge the defendant with 
having committed a murder and a robbery, or the like. So, two 
defendants cannot be jointly charged with murder or manslaughter 
by means of an injury done by one of them to the deceased on one 
day, and another injury done by the other of them on a different 
day. Reg. v. Devetty Q C. P. 639. The only exceptions to this 
rule aro to be found in indictments for buiglary, in which it is usual 
to charge the defendant with having broken and entered the house 
with intent to commit a felony, and also with having committed the 
felony intended ; and in indictments for embezzlement by clerks and 
servants, (or public officers, 2 W~, 4, c. 4, s. 3), which may charge 
any number of distinct acts of embezzlement, not exceeding three, 
which may have been committed against the same master within six 
months inclusive. 7 (Sf 8 6r. 4, c. 29, s, 48. The proper coui-se under 
this statute is to charge the several acts in several counts. Reg. 
V. PurcAase, C. d^Mar. 617. Laying several overt acts in a count for 
high treason is not duplicity, KelgngCy 8, because the charge consists 
of the compassing, &c., and the overt acts are merely evidences of it; 
and the same as to conspiracy. That the defendant published and 
caused to be published a libel is not double, for they are the same 
offence. So, a count in an indictment charging a man with one en¬ 
deavour to procure the commission of two offences, is not bad for du¬ 
plicity, because the endeavour is the offence charged. R. v. FulUr, 
1 B. cV P. 181. And it is now generally undei'stood, that a man may 
be indicted for the battery of two or more persons in the same count, 
R. V. Ben^eldy 2 Bur. 984: see 2 Btr. 890; 2 Id. Raym. 1572, contra, 
or for a libel upon two or more persons, where the publication is one 
single act, R. v. Jenner, 7 Mod. 400 ; 2 Burr. 983, without rendering 
the count bad for duplicit 3 \ In felonies also, the indictment may 
chaige the defendant, in the same count, w'ith felonious acts with re¬ 
spect to several persons—as, in robbery, with having assaulted A. & 
13., and stolen from A. one shilling, and from B. two shillings—^if it 
was all one transaction. Reg. v. Addins, C. Mar, 694. 

In civil actions, the usual mode of objecting to pleadings for du¬ 
plicity is by special demurrer; it is cured by general demurrer, or 
by the defendant’s pleading over. In criminal cases, the defendant 
may object to it by special demurrer, perhaps also upon general de¬ 
murrer, or the court in general, upon application, will quash the in¬ 
dictment ; but it is extremely doubtful whether it can be made the 
subject of a motion in arrest bf judgment or of a writ of error; and 
it is cured by a verdict of guilty as to one of the offences, and not 
guilty as to tne other. 
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It miuft be pcsitive.y-^Eyery fact and circumstance stated in an in¬ 
dictment must be laid positively, that is, the indictment must directly 
affirm that the defendant did so and so,^ or that such a fact happened 
under such and such circumstances ; it cannot he stated by way of 
recital, ** that wtmreas** &c., or the like. 2 Hawk, o, 26, s. 60. H, 
Whitehead, 1 SaUe, 371; R, v. Crowhurst, 2 Ld. Ra^. 1363; 1 
Show. 337: R, y. Askman, 1 Sees. Ca. 159. As, for instance, where 
an indictment for not obeying a justice’s order set forth the order by 
way of recital, ** that whereas a certain ord&r** &c., although it charged 
the not obeying the order positively, it was holden bad. R. v. Crow- 
hurst, 2 Ld. Raym. 1363. So, stating a matter by way of argument 
or inference would render the indictment bad; as, for instance, tliat 
by a certain indenture testatum existU that J. S. demised, &c.; and 
this, perhaps, even in mere matter of inducement, although in one case 
the contrary certainly has been decided. R. v. Goddard, 3 Salk. 171. 

A defect in these respects is not cured by verdict; and consequently 
the defendant may take advantage of it by demurrer, motion in arrest 
of judgment, or writ of error. 

It must not he repugnant.'] —Where one material part of an indict¬ 
ment is repugnant to another, the whole is void; as, for instance, an 
indictment charging the defendant with forging a bond by which J. 
S. was hound, &c. (which is impossible if the writing be forged); or 
with disseising A., and it appears upon the face of the indictment that 
A. had but an estate for years; 2 Hawk. c. 26, s. 62; with stealing the 
goods of the said J. S., where the name of J. S. was not previously 
mentioned; Id. s. 72 ; or in the parish aforesaid, where no parish was 
before mentioned; (ante, p. 39) ; for forging a bill of exchange, stating 
it to be signed by the party whose si^ature was alleged to be forged; 
R. V. Carter, 2 East, PJO. 985; or Sie like. If the repugnancy be 
in an immaterial part, it may in general bo rejected as surplu^ige, 
especially after verdict. Baa. Ahr., Pleas, (14^< Thus, upon an in¬ 
dictment tempore 1 G. 4, for stealing a mare m the fourtli year of 
the reign of G. 4, against the peace of our lord the now king, 
the words “ fourth year of the ” may be rejected as surplusage. R, 
Y, Gill, R. R. 431. But still it is a general rule, that an allegation 
in pleading, which is sensible and consistent in the place where it oc¬ 
curs, and not repugnant to antecedent matter, cannot be rejected 
as snrpibsage, though laid under a videlicet, however inconsistent 
it may be with an allegation subsequent. R. v. Stevens, 5 East, 244. 

Averments, how made.] —^The usual way of making an averment 
in an indictment is thus: “ And the jurors aforesaid upon their oath 
aforesaid, do further present, Uiatf* &c.; or, if it be connected with 
what has immediately preceded it, it may be introduced simply 
thus : “ And that,** &c., then proceeding to state the matter of the 
averment. But when the matter of the averment is but a mere ad¬ 
junct of some person or thing preceding, it does not re<^uire even 
this technical mode of introducing it; imus, ** that A. being an offi¬ 
cer,” &c., is a sufficient averment that A. was an officer; see R. v. 
Johnson, 2 Rol. Rw. 226 : R. v. Boyall, 2 Burr. 832: R, v. Bootie, 
Id, 864: R. v. Higgins,^Id. 1232: R, v. Somerton, *l B,S^ C. 463; 
2 Hawk. 0 . 25, s. 112;*"that A., knowing that B. was indicted 
for forgery, concealed a witness against him,” ig a sufficient 
averment that B. was indicted; Fiksg, 122, 263; so, " dans plagam 
mortalem,” R, y. Long, 5 Co, 120; March, ph 1279 **sciens 
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that,” &c., R. V. Zawley, 2 Str. 904, is a good averment. So, 
where an indictment for perjury stated that " at and upon the hear¬ 
ing of the said complaint,” the defendant deposed, &c., this was 
holden to be a sufficient averment that the complaint was heard. R. 
V. 1 T, R. 70. 


d. Conclusion of the Indidment. 

For an offmee at common law.J —^An indictment for an offence at 
common law concludes thus: ** Against the peace of our lady the 
^cen, her crown and dianity.** Indictments for nuisance usually con¬ 
clude, to the great damage and common nuisance of all the liege 
subjects of our said lady the Q,ueen,** &c., as well as ** against the 
peace,” &c.; but this conclusion, ad commune nocumentumf does not 
seem to be essential. 

The words ** against the peace of our lady the Queen,” how¬ 
ever, seem to be essential in all cases, 2 Hale, 188: R. v. Pajfrey, 
Cro. Jac. 527 : R. v. Le^on, Cro. Car. 684 : R. v. Lane, 6 Mod. 128; 
R. V. Cook, R. & R. 170« excepting in indictments for nonfeasance ; 
R. V. Wyatt, 1 oalk. 381 ; 1 Vent. 108, 111; and even in these they 
are uniformly used : “ against the peace,” without saying “ of our 
lady the Queen,” would be insufficient. 2 Hale, 188. If the offence 
were committed in the reign of the late King, the indictment should 
conclude, “ against the peace of our lord the late King,*’ &c.; if 
** of our lord the King,” or ** of our lord the now King,” it would be 
bad ; 2 Hale, 189 ; and formerly the defendant might have moved in 
arrest of judgment R. v. Lookup, 3 Burr. 1901; R. v. Taylor, 6 D. 

R. 422, or l^rought a writ of error. Contra pacein niyper regis ^ 
regis nunc, might answer in such a case, R. v. Winter, Yelv. 66, be¬ 
cause the words **et regis nunc** might be rejected as surplusage. On 
the other hand, if an offence ^as, for instance, a nuisance) commence in 
the reign of one king, and still continue in the reign of his successor, 
the indictment should properly conclude against the peace of both. 
2 Hale, 189. If an indictment allege the offence to have been com¬ 
mitted in the present reign, and conclude against the peace of our 
said late loixl the King,” the word ** late” may be rejected as sur¬ 
plusage. R. V. &'eott, R. R. 415. 

By 7 0.4, c. 64, s. 20, no judgment upon any indictment or informa¬ 
tion for any felony or misdemeanor, whether after verdict or outlawry, 
or by confession, default, or otherwise, shall be stayed or reversed for 
want of the words ** against the peace.” A conclusion ** against the 
peace of the present King,” for an offence in the reign of the late King, 
IS cured by this statute; for it is the same as if no conclusion had been 
stated, R, v. Chalmers, 1 Mood. C. C. 362 ; bC.S^ P. 331, and there¬ 
fore the only mode in which such an olyection can now be taken is by 
demurrer. Reg. v. W, Smith, 2, M.S^ Rob. 109. But an indictment 
chaining an offence on a day within the present reign, and concluding 
against the peace of the present King, is not supported b^ proof of an 
offence on a day in a former reign; and this objection still entitles the 
prisoner to an acquittal. Reg. v. Pringle, Id. 276. 

The words “her crown and dignity,” though always used, are 
not essential. 2 Hale, 188. 

• 

For cm offence indictment for an offence created by 

statute concludes thus : “ Against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity** 



56 


Indictment. 


Where a statute either creates the offence altogether, or makes an 
offence at common law an offence of a higher nature, (as, for instance, 
where it makes a misdemeanor a felony^, an indictment for the of¬ 
fence must conclude contra formam statuU. 2 HalCy 192 ; 2 Ilatoh. c. 
25, J. 110 ; y. Clark, 1 Salk. 370: H. v. Harrison, 2 Rol. Rep. 38. 
If the statute do not make it an offence of a higher nature, but 
merely increase or otherwise alter the punishment, &c., (as, for in¬ 
stance, perjury under stat. 5 El. c. 9), the indictment, in order 
to bring the offence within the statute, must conclude contra for¬ 
mam statuH; {sed quaere, Reg. y. Williams, Q. B., E. T. 1846); 
but if it do not so conclude, it may still be a good indictment 
for the offence at common law. 2 Hale, 191,192. Or if the sta¬ 
tute be merely declaratory of an offence at common law, (as high 
treason, for instance), without adding to or altering the punishment, 
&c, an indictment for the offence may conclude contra formam 
statuti, or as at common law. 2 Hale, 189. 

But where a statute merely takes away a certain privilege or bene¬ 
fit from a perstm committing a common-law offence under particular 
circumstances, to which benefit or privilege the defendant would 
have been entitled at common law, as for instance, where it takes 
away the benefit of clergy from a common-law felony, an indictment 
for the offence, although it must charge it to have been committed 
under the circumstances mentioned in the statute, should not con¬ 
clude contra formam statuti. 2 i/afe, 190. Thus, indictments for 
murder, manslaughter, robbery, burglary, house-breaking, stealing 
in a dwelling-house, and the like, need not conclude contra formam 
statuti; Ib.; unleas, in the latter instances, a larceny be committed 
of a thing which at common law was not the subject of larceny. R. 
V. Pearson, 1 Mood. G. C?. 13 ; 6 C. P. 121: R. v. Chathum, 1 Mood. 
C. C. 403 ; R. v, Lucy J^erry, \ M.Se^ Rob. 463 : Reg. v. Polly, 1 C. 
K. 77. In order to warraitt a sentence of transportation for life on 
an indictment for larceny after a previous conviction for felony, the 
indictment need not conclude cmtra formam statuti. Reg. v. Blea, 8 
C.^P. 735. 

Where one statute is relative to another, as where one creates the 
offence and the other the penalty, an indictment for the offence must 
conclude contra formam statutorum. 2 Hale, 173; Broughton v. 
Moore, Cro, Jac. 142. So, where one statute declares the offence and 
awards a punishment, and by a subsequent statute the punishment is 
altered, the indictment should conclude contra formam statutorum. 
Reg. V. Adams, \ G. Mar. 299. But if one statute subject an of¬ 
fence to a pecuniary penalty, and a subsequent statute make it a 
felony, an indictment for the felony should conclude contra formam 
statuti. R. V. Pirn, R. R. 425. Where the offence is prohibited 
by several independent statutes, the indictment may conclude contra 
formam statutorum, or statuti. 2 Hawk. c. 25, s. 117. If the statute 
creating the offence be temporary, and be continued or made perpe¬ 
tual by another statute, an indictment for the offence may conclude 
contra formam stafttti: 2 Hale, 173 ; Dingley v. Moor, Cro. El. 750: 
R. V. Morgan, 2 Str. 1066; but where a former statute is discon¬ 
tinued, and revived by a subsequent one. Lord Hale says, that it is 
safer in such a case to conclude contra formam statutorum, although, 
according to good authorities, contra formam statuti would be suffi¬ 
cient. 2 Hate, 173. An indictment for a common-law felony, com¬ 
mitted abroad, but made triable in this country by statute, need not 
conclude contra formam statuti. R. v. Saveyer, R. Sf R. 294. 

Omitting to conclude contra formam statuti, when it is essential. 
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is error, and may be made the subject ol demurrer, motion in arrest 
of judgment, or writ of error; for this is not cured by the stat. 7 G. 
4, e. 64, 8 . 20. R„ v. Pearson, 1 Mood. C. C. 813: R. ▼. Radcliffe^ 
2 Mood. C. C. 68. So, concluaing contra formam statuti for atatuto^ 
rum., or the contrary, may be made the subject of a demurrer; but 
no judgment upon any indictment or information for any felony or 
misdemeanor, whether after verdict or outlawry, or by confession, 
default, or otherwise, shall be stayed or reversed for the insertion of 
the words ** against the form of the statute,** instead of the words 
** agaiiist^he form of the statutes,*’ or vice versd. 7 G. 4, c, 64, s. 20. 
If an indictment conclude contra formam statuti, when it should con¬ 
clude as at common law, the mistake is not material, and the words 
contra formam statuti, may be rejected as surplusage. R. v. Matthews, 
B T.R. 162: R. v. Bathurst, Say. 225: Wardv.Rich, 1 Vent. 103. 

^ The conclusion, contra formam statuti, will not supply the omis¬ 
sion of the words “ against the peace,” &c., R. v. Cook, R. Sc R. 176, 
which, in an indictment founded upon a statute, besides tne words 
contra formam statuti, are absolutely necessary. 2 Hale, 188. If 
these words be omitted, the defendant may demur, but he cannot, 
upon that ground, move in arrest of judgment, or bring a writ of 
error. 7 G. 4, c. 64, s. 20; Rey. v. Jr, Smith, 2 M. S; Rw. 109. 


Sect. 4. 

JOINDER OF TWO OR MORE DEFENDANTS IN ONE INDICTMENT. 

Where several persons join in the commission of an offence, ail, 
or any number of them, may be jointly indicted for it, or each of 
them may be indicted separately. Thus, if several commit a rob- 
beW, burglary, or murder, they may be indicted for it jointly, 
2 Hale, 173, or separately; and the same, where two or more com¬ 
mit a battery, or are guilty of extortion, or the like. R. v. Atkin¬ 
son, 1 Salk. 382. And though they have acted separately, yet, if 
the grievance is the result of the acts of all jointly, all may be 
indicted jointly for the offence. R. v. Trajford, \ B. 8f Ad. 874. 
Where money has been obtained under false pretences, and the false 
pretences were conveyed by words spoken by one defendant in the 

{ irescnce of the others, all of whom acted in concert together, it was 
loldcn that they might all be indicted jointly. R. v. Young, 3 T. 
R. 98. So, where two persons joined in singing a libellous song, it 
w’as holden that they might be indicted jointly; R. v. Benfield, 2 
Burr. 985; and the same, where two or more persons join in any 
other kind of publication of a libel. But if the publication of each 
party be distinct, as if two booksellers, not being partners, sell the 
libel at their respective shops, they must be indicted separately. So, 
two or more cannot be jointly indicted for perjury, R. v. Phillips, 2 
Str, 921, or for seditious or blasphemous words, or the like, because 
such offences are in their nature several. Even where several com¬ 
mit a joint act, which act, however, is not of itself illegal, but be¬ 
comes so merely by reason of some circumstances applicable to each 
individual severally and not jointlv, they must be indicted separately; 
2 Hawk. c. 25, s. 89; thus, several partners*cannot be indicted joint¬ 
ly for exercising their trade without having served an apprentice¬ 
ship. R. V. Atkinson, 1,Solk, 382: R, v. Vreston, 2 Str. 623. But 
principals in the first and second degree, and accessaries before and 
after tlie fact, may all be joined in the same indictment; 2 Hale, 173; 
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or the principals may he indicted first, and the accessaries after the 
conviction of the principals, or before, for a substantive offence. (See 
ante, p, 8). It is said that several may be jointly indicted for seve¬ 
rally erecting common inns, ad commune nocumentumt if it be said, 
that they separaliter erezerurU, &c.; and the same as to keeping dis¬ 
orderly nouses, &c.: Ib.: but it is much better, and more usual in 
practice, to indict the proprietors of each house separately. 

Misjoinder of defenaants may be made the subject of a demurrer, 
motion in arrest of judgment, or writ of error; or the court will in 
general (|uash the indictment. But where there are different counts 
against different persons in the same indictment, this, thou^ a nound 
for moving to quash the indictment, is, it seems, no cause of demur¬ 
rer, JR. y. Kingstonj%JEa8t^ 41, provided the counts be otherwise such 
in substance as may be joined. 

Upon an indictment against two persons, cha^ng them with a 
joint and single offence, as stealing in the dwelling-house, both or 
either may be found guilty, but they cannot be found guilty of sepa¬ 
rate parts of the charge; and;if they be found guilty separately, 
judgment cannot be passed upon one, unless a pardon be obtained, 
or a noUe prosequi be entered, as to the other. B. v. Hempstead, 
R. (Sf R, 344. So, if two be charged jointly with receiving stolen 
goods, a joint act of receiving must be proved : proof that one re¬ 
ceived in the absence of the other, and afterwards delivered to him, 
will not suffice. R. v. Jhfessingham, 1 Mood. C. C. 257. It seems 
that several receivers may be charged in the same indictment with 
separate and distinct acts of receiving: Reg. v. Pulham, 9 C. ^ P. 
281, (ante,p. 8): at least it is too late after verdict to object that they 
should have been indicted separately. Reg. v. Hayes, 2 M. Rob. 
156. Where several persons are indicted ror burglary and larceny, 
one may be found guilty of burglary and larceny, and the otliers of 
the larceny only, R. v. Butterworth, R. <Sf R. 520. See R. v. Turner, 
1 Sid. 171. 


Sect. 5. 

JOINDER OF SEVERAL OFFENCES IN DIFFERENT COUNTS IN ONE 

INDICTMENT. 

We have already seen, (ante, p. 53), that if a defendant be charged 
with two or more offences in the same count of an indictment, the 
count will be bad for duplicity, except in one or two excepted cases. 
As to charging a defendant with different offences in different counts, 
it admits of a different consideration. 

In an indictment for high treason, there may be different counts, 
each chaiging the defendant with different species of treason against 
the Queen and her government, such as compassing the Queen’s 
death, levying war, adhering to the Queen’s enemies, within stat. 
25 JEd. 3, St. 5, c. 2, and the conspiracies to levy war, within stat. 
36 Q. 3, c. 7, s. 1; but you cannot join counts for treason against the 
Queen and her government, and treasons relating to other matters, 
where the judgments are different; at least I have never known or 
read of an instance of the kind. 

A defendant ought not to be charged with different felonies in dif¬ 
ferent counts of an indictment; as, for instance, a murder in one 
,count mid a buiglary in another, or a burglary in the house of A. in 
one coxmt and a dUtinot burglary in the house of B. in another, or 
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a lanenv of the goods of A. in one count and a distinct larceny of 
the goo^ of B., at a different time, in another. If the objection in 
such a case be made before the defendant has pleaded, or the jury 
are chaived, the judge in his discretion may quash the indictment; 
or if it be not discovered until after the jury are charged, the judge 
may put the prosecutor to his election on which charge he will pro¬ 
ceed; H. V. Young, 3 7122.106; but it is no objection in arrest of judg¬ 
ment. 3 T. R. 98: set Reg, v. 2 Af. ^ Rtib. 524: (YConnell v. R^., 

11 Cla. Fin. 155. Thu s, u pon an indictment for receiving stolen goods, 
if it appear that the articles were received at different times, the pro¬ 
secutor must dect as to the receipt of which articles he will prose¬ 
cute ; but the mere probability that the goods were stolen or received 
at different times is no ground for putting the prosecutor to his elec¬ 
tion. R. V. Dunn, 1 Mood, G, G. 146: Reg. v. Uinley, supra. Where 
several articles are mentioned in the indictment, the prosecutor must 
prove that they were all taken at the same time, or if at several 
times, so near to each other as to form parts of one continuing trans¬ 
action, otherwise the court will put the prosecutor to his election. R. 
V. Smith, 1 Mood, G, C. 295: see R. v. Ellis, 6 B. C. 145. So, 
upon an indictment for robbery, and for an assault with intent, &c., 
in different counts, the prosecutor must elect upon which he will 
proceed. i2, v, Gough, 2 M. Rob. 71; 22. v. Smith, 3 C. Sf P, 412. 
Where, however, the defendant was indicted under the stat. 7 W. 
4 1 Vi^U. c. 85, ss. 2, 4, in several counts for stabbing, with intent 

to murder, witl^ intent to maim and disable, and with intent to do 
some grievous bodily harm, it was holden, that the prosecutor was 
not bound to elect upon which count he would proceed, notwith¬ 
standing the judgment is by tlie statute different, being on the first 
count capital, and on the others transportation.. Reg. v. Strange, 
8 G. P. 172. And where to those counts was added a count for a 
common assault, and the prisoner being found guilty of an assault, 
the verdict was entered on the count for stabbing with intent to do 
grievous bodily harm, under 7 W'. 4 1 Fut. c. s, 11, the con¬ 

viction was held good. Reg. v. 22. Jones, 2 Mood. C. C. 94; S C. 

P. 776. In a case of arson, the indictment contained five counts, 
each chatting a firing of a house of a different owner: but it being 
opened that the five houses were in a row, and the same fire burnt 
them all, the judge would not put the pi*osecutor to elect, it being 
all one transaction. Reg. v. Trueman, 8 G. P. 727. The applica¬ 
tion for a prosecutor to elect is an application to the discretion of the 
judge, founded on the supposition that the case extends to more than 
one charge, and may therefore be likely to embarrass the prisoner in 
his defence. Id. Reg. v. Hinhy, 2 Mt 6; Rob. 524. It is no objec¬ 
tion, in point of law, that an indictment charges prisoners in one 
count as principals in stealing, and in another as receiveis; but, 
upon a case reserved, the judges were divided in opinion, whether 
the prosecutor should liave been put to his election, and directed 
that both charges should not, for the future, be put in the same in¬ 
dictment. R. V. Galloway, 1 Mood. C. G. 234: R. v. Flower, 9 C.S^ 
P. 413: R. V. Madden, 1 Mood. C. G. 277. A defendant may be 
charged as accessary before the fact in one count, and as accessary 
afior the fact in another count, to the same felony, without putting 
the prosecutor to his election, and may be Convicted on both counts. 
R. V. Blackston, 9C. 8^ P. 43. So he may be indicted as a principal 
in the first degree in one count, and as OTincipal in the second degree 
in another count. B, v. 7 G.SfP. 174. And a receiver may 
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be indicted as an accessary in one count, and for a substantive felony 
in another count; and although, in his discretion, the judge may 
put the prosecutor to his election, he will not do so whenever it is 
cleu that there is only one offence, and the joinder of counts cannot 
prejudice the defendant. R, v. Austin, 7 C. R. 796: R, v. JIartall, 
Id. 475: R. v. Wheeltr, Id. 170: Reg. v. Pulham, 9 C.&P, 281. 

Although a prosecutor is not permitted to charge a defendant with 
differeiit felonies in different counts, yet he may charge the same 
felony in different ways in several counts, in order to meet the facts 
of the case: as, for instance, if there be a doubt whether the goods 
stolen, or the house in which a burglary or larceny was committed, 
be the goods or house of A. or of B., they may be stated in one count 
as the goods or house of A., and in another as the goods or house of 
B. See R. v. Eggington, 2 P. 508. 

The statute 7 8 <7. 4, e. 28, s. 6, which abolishes the benefit of 

clergy in coses of felony, provides that nothing therein contained 
shall prevent the joinder in any indictment of any counts which 
might have been joined before the passing of that act. 

indictments for misdemeanors may contain several counts for 
different offences, provided the judgment upon each be tlie same. 
R. V. Young, 3 T. R. 98,106: R. v. Towle, 2 Marsh, 466: R. v. 
Johnson, 3 M. S. 639: R. -v. Kingston, 8 East, 46: and see R. 
V, Ben^ld, 2 Burr. 984: R. v. Jones, 2 Camp. 131. Even where 
several different persons were charged in different counts with of¬ 
fences of the same nature, the court held that it v«as no ground for 
a demurrer, however it might be for an a^lication to the discretion 
of the court to quash the indictment. R. v. Kingston, 8 East, 41. 
Where two defendants were indicted for a conspiracy and a libel, 
and at the close of the case for the prosecution there was evidence 
agmnst both as to the cqnspiracy, but against one only as to the libel, 
the judge then put the prosecutor to elect which cliarge he would 
proceed upon. Reg. v. Murphy, 8 C. ^ P, 297. If, however, where 
there are several counts charging different ofiences in law, the judg¬ 
ment be entered up generally upon all, that the defendant, “/or his 
said offences be'adjudged, &c., and it appears that any count was bad 
in law, the judgment will be reversed on error. O'Connell v. Reg., 
11 Cla. 4' Fin. 155. To prevent this, it is now usual, in cases of 
misdemeanor, to pronounce and enter up the same judgment sepa¬ 
rately on each count of the indictment. 

It may bo necessary to mention, that the court will not order 
counts to be struck out of an indictment, as they will out of a de¬ 
claration in civil cases ; for the latter is the suggestion of the party 

merely, the former the hudibg of a grand jury. R. v. Pewtress, 2 
Sir. 1026. b B J j 

The commencement of a second or subsequent count is in form 
thus: “ And the jurors aforesaid, upon their oath aforesaid, do further 
present, that,** Sfc., so proceeding to state the offence. 


Sect. 6. 


WITHIN WHAT TIME THE BIIiI. MUST BE PREFEBRED. 

At common law there was no time limited for commencing a suit 
by the King; and therefore, in all cases of treason, felony, and mis- 
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demeanor, where a time is not now limited by statute, the indictment 
m^ be preferred at any len^h of time after the offence. 

Indictments for such high treasons as cause corruption of blood, 
(with the exception of treason by “ designing, endeavouring, or at¬ 
tempting any assassination of the King by poison or otherwise,’* 

7 8 3, c. 3, 8. 6), must be found by the nand jury within 

three years next after the offence committed, if the offence have 
been committed within England, Wales, Berwick-ujpon-Tweed, 7 

8 W. 3, c. 3, 8. fi, or Scotland; see Fast. 249; but if committed on 
the high seas or in a foreign country, there is no time limited for the 
prosecution. 

Prosecutions upon the stat. 1 G. 4, c. 1, to prevent the training of 
pejrsons to the use of arms, and to the practice of military evolutions 
and exercise, must be commenced within six months after the offence. 
1 6^.4, c. 1, 8 . 7. 

Prosecutions by indictment upon the stat. 9 G. 4, c. 69, for offences 
relating to game, must be commenced within twelve calendar months 
after the commission of the offence. 

Piesecutions by indictment or information upon the Smuggling 
Act, 8 9 Viet. c. 87, a. 134, must be commenced within three years. 

By stat. 31 Elis. c. 6, all indictments or informations upon any 
statute penal, whereby the forfeiture is limited to the King, must lie 
brought within two years after the offence committed: if ttie forfeit¬ 
ure be limited to the King and prosecutor, the suit must be in one 
year; and in default thereof, the same must be sued for the King 
within two years after that year ended : but where a statute limits a 
shorter time, the suit must be brought within such time limited. 

There are some few other cases in which a time is limited for com¬ 
mencing a prosecution, which shall be mentioned under their respect¬ 
ive heads, in the course of the work. , 

In R. V. Willice, 1 East, P. G. 180, it was holden upon the repealed 
statutes relating to coin, that the information and proceeding before 
the magistrate, upon the defendant’s being taken, was to be deemed 
the ** commencement of the prosecution” within the meaning of those 
acts. So, where the warrant of commitment for the offence was within 
the time limited, but the indictment not till afterwards, this was held 
sufficient. Reg. v. Austin, 1 C. Sf K. 621. But proof by parol that 
tJie prisoner was apprehended for treason respecting the coin, within 
three months after the offence was committed, was holden not to be 
sufficient, where the indictment was after the three months, and the 
warrant to apprehend or to commit was not produced. R. v. Philips, 
R. R. 369 In R. v. Killminster, 7 C. P. 228, an indictment for 
night poaching was preferred against the defendant within twelve 
mouths after the commission of the offence, and was ignored; four 
years afterwards another bill ivas found against him for the same of¬ 
fence, and upon an objection that the proceeding was out of time, 
Coleridge, J., doubted whether the first indictment was not a pro¬ 
ceeding sufficient to entitle the prosecutor to proceed : he reserved 
the point, but the defendant was acquitted upon the merits. See also 
Tilladam v. InhaUtants of Bristol, 4c N. &; M. 144. The two first 
cases, though decided upon statutes now repealed, will be useful in the 
construction of statutes in which similar provisions occur. 
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Sect. 7< 


IKDICTMENT, HOW FOUND. 

In ordinary cases, upon furnishing the clerk of the arraigns or 
clerk of the indictments at the assizes, or the clerk of the peace at 
sessions, with the particulars of the offence, he will draw the indict¬ 
ment ; but in cases where more than ordinary care may be requisite 
in Naming the indictment, it is better to get it drawn by counsel, and 
then let it be engrossed on plain parchment without stamp. Indorse 
on it the names of the witnesses intended to be examinea before the 
grand jury. 

As soon as the indictment is engrossed, the crier at the assizes, or 
the clerk of the peace at sessions, will administer the oath to the wit¬ 
nesses, which is absolutely necessary; (see R. v. Dickinson, R, Sf R, 
401) ; and the proper officer will tlien lay the indictment before the 
grand jury. 

Two indictments founded on the same case, one for a felony under 
a statute, and another for a misdemeanor at common law, ought not 
to be preferred at the same time. See R. v. Doran, 1 Lea^, 5QQ : 
R, V, Smith, 3 C. D- 413. But the Court of Queen’s Bench will 
not quash them in such a case. Reg. v. Stockley, 3 Q. B. 238; 2 Q. 
Si D. 728. 

After the indictment has been taken to the grand jury room, it 
will come under the consideration of the grand jury in its turn. The 
witnesses are then called in, in the order in which their names are 
indorsed on the indictment, and examined by the grand jury ; and 
if the offence should appear to a majority of the jury (consisting of 
tw'elve at least) to have been sufficiently proved, the clerk of the 
grand jury will indorse^on the indictment, A true bill;'* but if the 
majority should be of opinion that the offence has not been suffi¬ 
ciently proved, the words, “ JVb trtte bill,** are in that case indorsed 
on the indictment. Afterwards, the foreman, accompanied by the 
other grand jurors, carries the indictments so indorsed into court, 
and delivers them to the clerk of the arraigns, or clerk of the peace, 
who thereupon states to the court the substance of each, and the in¬ 
dorsement upon it. 

In strict legal parlance, an indictment is not so called, until it has 
been found ** a true bill** by the grand jury; before that it is named 
a bill merely. 

The grand jury may require the same evidence, written and parol, 
as may be necessary to support the indictment at the trial. They 
are not, however, usually very strict as to the documentary evidence; 
they often admit copies where the originals alone are evidence; and 
sometimes even evidence by rarol of a matter which should be 
proved by written evidence. But as they may insist on the same 
strictness of proof as must be observed at the trial, it is prudent in 
all cases to be provided, at the time the bill is preferred, with the 
same evidence with which you intend afterwards to support the in¬ 
dictment. It must be ol^rved, however, that it is no objection 
that witnesses are called and examined at the trial, whose names are 
not on the back of the indictment; and that, in strictness, it is not 
necessary for the prosecutor to call every witness whose name is on 
the back of the indictment, although it is usual to do so, in order 
that the defendant may have the benefit of cross-examination ; R, v. 

1 (7. ^ P. 84: R» v. Beezl^, ^ C. Si P, 220: Reg. v. 
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Vmeenty 9 C» ^ P. 91: Beg.^ v. BuUy Id. 22: and if the prose¬ 
cutor will not call them, the judge, in his discretion, may. R, r. 
Whittkeady 4 (7. ^ P. 322, n.x Reg. v. Holdeny 8 O. Sc P. 610. 
It seems that an improper m^e of swearing the witnesses before the < 
grand jur^ will not vitiate the indictment, since they are at liber^ 
to find a bill on their own knowledge merely. Reg. v. Russelly 1 U. 
Sf Mar. 247. See 0*ConneU v. Reg.y 11 Cla. Sf Fin. 155. A witness 
who gives false evidence before a grand jury is indictable for perjury, 
and the other witnesses examined on the same bill are good wit¬ 
nesses to prove it. Reg* v. Hughesy \ C.S^ K. 519. 

If witnesses will not come forward voluntarily to give evidence 
before the grand jury, yoi^ may sue out a smpoena or eubpoma 
duces tecumy either at the crown office in London, or with the clerk 
of the arraigns in the country, for the assizes, or at the crown office, 
or with the clerk of the peace, for the sessions, and serve each of 
them with a cop^, or subpoena ticket, as it is termed. Or, if the 
witness be in prison, he ma 3 r be brought up by habeas corpm ad 
testificandum, to he sued out in the manner nereinafter mentioned, 
under the title Evidence. 

The grand jurors of sessions of the peace must be qualified 
according to the stat. 6 G. 4, c. 50, s. 1; but grand jurors at 
the assizes require no qualification by estate; neither do grand 
jurors at borough sessions, since the 6 iSf 6 W". 4, c. 76, s. 121. 
They need not be freeholders \ R. R. 177 ; and even an Irish 
peer, who is a member of the House of Commons, is liable to serve 
upon the grand jury at the assizes as a commoner. Id. 117. They 
must, however, be of the king’s liege people, returned by sheriffs or 
bailiffs of franchises, and of whom none shall be outlawed, or fled 
to sanctuary for treason or felony, otherwise the indictment shall 
be void ; 11 //. 4, c. 9; and if any one be^ outlawed, the indict¬ 
ment is void, though twenty others be upon the inquest. 2 Ilahy 
202; Com. Dig., Indictmenty (A). In addition to this personal qualifi¬ 
cation of grand jurors at tne assizes, the indictment was formerly 
declared to be void, if any of the grand jury were returned at the 
nomination of any; but that part of the stat. 11 //. 4, c. 9, is now 
repealed. 6 G. 4. c. 50, s. 62. The bill also must be found by a 
majority of the jurors, and that majority must consist of twelve 
at least; 2 Halcy 161 ; for w^hich reason it is that the number of 
persons on the grand jury cannot exceed twenty-three, nor be less 
than twelve 2 Burr. 1088; R. v. Marsh, 6 Ad. S^ Ell. 241. It is 
said that the grand jury cannot find hilla vera as to part, and 
ignoramus as to the other part, of an indictment; for they ought 
to find the whole or nothing. 2 Hawk. c. 25, s. 2; P. y. ^Ford, 1 
Yelp. 99; R. v. Sevjeanty 1 Sid. 414. Thus, if upon an indictment 
for libel, they find quoad the words hiUa veray sed utrum maliciose 
ignoramusy the finding is void. 1 Leon. 287. But this has reference 
only to the same count in the indictment; for it is clear that they 
may find hilla vera as to one count, and ignoramus as to another. 
R. V. Fieldhouse, Comp. 325. They cannot, however, find the bill 
conditionally; as, for instance. messuagium ^ in possessione 
domini regis, tunc billa vera.** R. v. Cromvmly Yelv. 15. Upon an 
indictment against A. and B., they cannot find hilla vera as to A., and, 
as to B., manslaughter only ; R. v. Carewy'l Rol. R^. 407; for if it 
were murder in A., it could not be merely manslaughter in B. But 
they might find 5t7/a vera as to A., and tgnoramm as to B.; see R. 
r. Chorniy Cro, Car. 464; or they might find one or both of them 
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^ilty of manslaughter, although, in such a case, it is more usual 
for the grand jury to return tlie indictment to the court, with a 
desire that it may be altered to a bill for manslaughter, and, W'hen so 
altered, (which may readily be done), to find a true bill generally. 
Upon an indictment for murder, however, the jury cannot find hilla 
vera se defendendo; B, v. PowlCy 2 Bol, Rep, 52; for the offence 
charged is a felony, the offence found is not. See 9 G-. 4, e. 31, s. 10. 

Indictments found at the sessions, and transmitted by the justices 
to the assizes, must be tried at the assizes, although they be not re¬ 
moved by certiorari. R. v. Weiherelly R. Sf B. 381. 

Although the grand jury have been formally discharged, yet if 
they have not left the precincts of the court, nor separated, they may 
be recalled and charged with other bills. R^. v. ffolloway, 9 C. ^ 
P.43. 

It may be necessary to mention, that if a bill be thrown out, 
although, as it seems, it cannot again be preferred to the same 
grand jury, durjng the same assizes or sessions, {see Reg. v. Hum- 
pkreySy.C. jy Mar. 601; sed quaere, see Reg. v. Neufton,-^ M. «jy Rof>. 
603), it may be preferred and found at the next sessions or assizes, 
if no time be limited for preferring it, or if the time have not 
elapsed. 

■ ■■ — 

Sect. 8. 

INDICTMENT, IN WHAT CASES QUASHED. 

In whut cases.^ —Where an indictment is so defective that no 
judgment can be given upon it, even should the defendant be con- 
victed, the court, upon application, will in general quash it. Thus, 
for instance, they have, quashed an indictment for perjury or forgery 
found at sessions, because the sessions have no jurisdiction of perjury 
or foi^gery; R. v. Bainton, 2 Sir. 1088; seeR. v. Hewitt, R. ^ R. 158 : 
Re^^. v. Rigby, 8 C. jy P- 770; and an indictment against six for ex¬ 
ercising a trade, because it was a distinct offence in each, and could 
not therefore be made the subject of a joint prosecution ; R. v. 
Tucker, 4 Burr. 2046: R. v. Weston, 1 Str. 623; and see R, v. Phil¬ 
lips, Id. 921 ; and there are several instances where indictments have 
been quashed, because the facts stated in them did not amount to an 
offence punishable by law; see R. v. Buriet, Andr. 230 : R. v. Ser¬ 
mon, 1 Burr. 616, 643: Reg, v. Philpotts, 1 C?. tSf JT. 112 ; as, for in¬ 
stance, an indictment for contemptuous words spoken to a justice of 
peace, not stating that they w'ere spoken to him whilst in the exe¬ 
cution of his office. B. v. Leafe, Andr. 226. 

Where the application is made upon the part of the defendant, the 
court have almost uniformly refused to quash an indictment, where 
it appeared to be for some enormous crime, such as treason or felony. 
Com. Dig., Indictment, (H): and see B, v. Johfison, 1 Wils. 326, for¬ 
gery, perjury, or subornation. B. v. Belton, 1 Salk. 372 ; 1 Sid. 
64; 1 Vent. 370 : R. v. Thomas, 3 D ^ R. 621. They have also re¬ 
fused to quash indictments for cheating, R, v. Orbell, 6 Mod. 42, for 
selling flour by false weights, B. v. Crookes, 3 Bur. 1141, for extor¬ 
tion, R. V. Wadsworth, 5 Mod. 13, for not executing a magistrate's 
warrant, R. v. Bailey, 2' Str. 1211, against overseers for not paying 
money over to their successors, B, v. King. 2 Str. 1268, and the like. 
The court also wiU not quash indictments for not repairing highways 
or bridges, or for other public nuisances, B. v. Belton, 1 Saw, 372; 
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] Vent, 870: R, y. Bishop, Andr. 220, unless there be a certificate 
that the nuisance is removed; R. v. Layton, Cro, Car. 584 : R. v. 
Wigg, 2 Salk, 460; nor will they quash an indictment for a forcible 
entry, R. v. l)yer, 6 Mod, 06, unless, perhaps, where the possession 
has been afterwards given up. Also, where the alleged defect was 
tliat the indictment did not conclude contra formam statuti, the court 
refused to quash it. R. v. Brotherton, 1 Str, 702. See Com. Dig., In¬ 
dictment, (H) ; ^ Bac. Abr. 116. 

But if the application be made on the part of the prosecution, the 
court will quash the indictment in all cases where it appears to be 
so defective that the defendant cannot be convicted on it, and where 
' the prosecution appears to helwnd fide, and not instituted from ma¬ 
licious motives, or for the purposes of oppression. If the prosecution 
be institirted by the attorney-general, an application to quash the in¬ 
dictment is never made upon the part of the prosecutor, because he 
may himself enter a nolle prosequi, which will have the same ef¬ 
fect. R. V. Stratton, 1 Doug. 239, 240. 

Where two indictments against the same defendant, one for felony 
and the other for misdemeanor, had been removed into the Court of 
Ciueen’s Bench by certiorari, the court refused to quash them on an 
affidavit that they both related to the same transaction. Reg. v. 
Stockley, 3 Q. B. 238 ; 2 G.S^D, 728. 

Hoio.l —The application to quash an indictment is made to the 
court where the bill is found ; except in cases of indictments at ses¬ 
sions or in other inferior courts, in which cases the application has 
usually been made to the Court of Queen’s Bench, the record being 
previously removed there by certiorari. It has now been decided, how¬ 
ever, that the couil of quarter sessions has itself authority to quash 
an indictment found there, before plea pleaded. Reg. v. Wilson, Q, 
B., M. T. 1844. 

Where the objection fully appears upon the record, no advantage 
can be taken of it atNisiPrius. R. y.Soiiter,2^tarh.N.P.G.A2^. 

The application, if made upon the part of the defendant, must be 
made before plea pleaded. Post. 231 ; R. v. Rookwood, Holt. 684 ; 
4 St. Tr. 677 ; and w’here the indictment had already, upon the ap¬ 
plication of the defendant, being removed into the Court of King’s 
Bench by certiorari, the court refused to entertain a motion by the 
defendant to (luasli the indictment, after a forfeiture of his recogni¬ 
sance W not having canned the record down for trial. Anon., 1 Salk. 
380. But if the application be made upon the part of the prosecu¬ 
tion, it should seem that it may be made at any time before the de¬ 
fendant has been actually tried upon the indictment. See R. v. Webb, 
3 Burr. 1468. But after judgment for the prisoner on demurrer, the 
indictment cannot be quashed at the instance of the prosecutor. Reg. 
V. W. Smith, 2 M. iSf Rob. 109. Where the application is made to 
the Court of Queen’s Bench, there is no objection to its being moved 
on the last day of the term ; 1 Burr. 651 ; and the rule is absolute 
in the first instance, the defendant not having pleaded. Reg. v. 
Stowell, 1 Dowl., N. S., 320. 

Before an application of this kind is made on the part of the pro¬ 
secution, a new bill for the same offence must have been preferred 
against the defendant, and found. R. v. fVynn, 2 East, 226. And 
v^en the court, upon such an application, orders the former indict¬ 
ment to be quashed, it is usually upon terms, namely, that the pro¬ 
secutor shall pay to the defendant such costs as he may have incurred 
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by reason of such former indictment; R. v. Wdib, 3 Burr, 1469 : 
see Re^. v. Dunn, I C, 6^ K. 730; that the second indictment shall 
stand in the same plight and condition to all intents and purooses 
that the first would have done if it were not quashed ; R. v. Glen, 3 
B. A Aid, 373 xR, v. Wdih, 3 Burr, 1468 ; 1 W, Bl, 460 ; and (parti- 
ticularly where there has been any vexatious delay upon the part of 
the prosecutor, 3 Burr, 1468; 1 W, Bl, 460) that the name of the 
prosecutor be disclosed. R, v. Glen, 3 B, Sf Aid, 373. 


Sect. 9. 


INDICTMENT, WHEN AND WHEHE TRIED. 

H^Jien,J —Indictments for felonies are tried at the same assizes or 
sessions at which they are preferred to and found by the grand jury. 
The trial, however, may be postponed until the next assizes or 
sessions at the instance of the prosecutor or the defendant shewing to 
the court by affidavit a sufficient cause for the delay, such as the un¬ 
avoidable aWnce or illness of a necessary and material witness, the 
existence of a prejudice in the jury, and the like. See R, v. Cheoa~ 
Her jyEon, 2 Burr, 1514 \R, v. Jolliffe, 4 T, R, 285 : R, v. Morphew, 
2 M, Sf Sel. 602 : R, v. Hunter, 3 C. S; P. 591: R. v. Streek, 2 G, 
P, 413 : R, V. Stevenson, 2 Leach, 646 : Reg, v. Chapman, 8 C, Sf P, 
659: Reg. v. Owen, 9 C7. <Sf P. 83 : Reg. v. Bolan, 2 M. ^ Roh, 192: 
Reg. V. Maearthy, C. Sf Mar. 625 : Reg. v. Savage, 1 C. 6s K. 75. And 
it seems this may be done, on the defendant’s application, after the 
jury have been charged with the indictment, and before any 
evidence has been given in the case. Reg, v. Fitzgerald, 1 C. &; 
K, 201. Where th^ application is made by the defendant, he 
will be remanded and detained in custody until the next assizes or 
sessions; but where the application is made by the piosecutor, it is 
in the discretion of the court either to detain the defendant in cus¬ 
tody, or admit him to bail, or to discharge him on his own recogni¬ 
sances. R.y, Beardmore, 7 C, 3^ P. 497: R, v. Parish, Id. 782: 
R. V.* Odwm, Id, 799: Reg. v. Bridgman, C. Mar. 271. After 

a bill has been found, if the offence be" of a serious nature, the court 
will not admit the prisoner to bail. Reg. v. Chapman, 8 C. 6^ P, 
668: Reg, v. Guttridge, 3 C. Sj P, 228: Reg, v. Owen, Id. 83: Reg. 
V. Bowen, Id, 609. In R. v. Palmer, 6 C ', 6^ P, 652, the judges of 
the Central Criminal Court postponed until the next session the pre¬ 
sentment of a bill for a capital offence to the grand jury, upon the 
ground of the illness of a witness sworn to be material, and refused 
to examine her deposition to ascertain whether she deposed to mate¬ 
rial facts. 

Indictments for misdemeanors, where the defendant was not actu¬ 
ally in custody, were not formerly tried at the assizes or sessions 
in which the defendant pleaded to or traversed the indictment; but 
the practice was to require the defendant to enter into recognisances 
to appear at the next assizes or sessions then to try the traverse, 
giving notice to the prosecutor according to the practice of the parti¬ 
cular court in which the indictment might happen to be. 4 Bl, Com. 
361. Now, however, in all misdemeanors, (except those for non¬ 
repair of highways), by stat. 60 3 ^ 1 4, c, 4, s, 3, where the 

defendant has been committed to custody or held to bail twenty 
days before the assizes or sessions at whic£ the indictment is found, 
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the defendant must plead to the indictment and proceed to trial at 
the same assizes or sessions, unless a writ of certictrari is delivered 
before the jury are sworn. The c&nior€tri may be obtained before 
the indictment is found. But where the defendant has neither been 
in custody nor on bail, he cannot force the prosecutor on to trial at 
the same assizes or sessions. Beg, v. Trenlie^^ 9 C, P, 284. 

■ Where the defendant is not in custody or on uail twenty days before 
the assizes or sessions at which the indictment b found, but has been 
committed to custody or held to bail to appear for such offence at 
some subsequent assizes or sessions, or shall receive notice (which does 
not mean a formal notice given by the prosecutoi*, but only knowledge 
of the fact. Beg, v. Gregory^ \C. K. 208) of such indictment hav** 
ing been found, twenty days before such subsequent assizes or ses¬ 
sions, he must then plead, and take his trial at such subsequent as¬ 
sizes or sessions, unless the proceeding be removed by certiorari. 60 
G.^S^IG.A, c, 4, s. 5. The words of sect. 6 are, ** for such offence ;** 
and therefore, where the defendant was indicted for a felony and ac¬ 
quitted, and was subsequently indicted for a misdemeanor, it was 
holden that he was entitled to his traverse, though he had been com¬ 
mitted for the felony more than twenty days, and the misdemeanor 
arose, in fact, out of the same transaction for which he had been 
committed for the felony. 72. v, Robinsony 1 M. (Sf Rob, 603: 72. v. 
JameSy 3 C. P, 222. So also, where he is indicted for a different 
misdemeanor from that for which he lias been committed or held to 
bail more than twenty days, he is entitled to traverse. Reg. v. 
Howelly 9 C, 4* P. 437 : Reg. v. O'Neilly 1 C. K, 138. The court 
may, upon application, allow further time to plead, G. Q 1 G. 
4, e. 4, s. 7, and may also, as in the case of felonies, postpone the 
trial u])on special grounds. See 72. v. AsKbumy 8 C. 4* P. 60. A de¬ 
fendant ari’ested during the same assizes at wl^ich the bill has been 
found, cannot be discharged on ball without pleading and traversing. 
Req. V. Wettenhally 2 M. Rob, 291. 

\Vhei-e the defendant intends to traverse an indictment, he must 
appear in court with two sufficient sureties; and, having pleaded to 
the indictment, must enter into a recognisance to appear, enter, and 
try his traverse at the next assizes or sessions, a« the case may be; 4 
Bl, Com. 361; and, if he intends to try his traverse at the next assizes 
or sessions, must serve the prosecutor with notice to that effect, ac¬ 
cording to the practice of the court. See Reg. v. Minshally 8 C. ^ P, 
676. The justices at sessions may regulate the notice to be thus 
given. It is said, 6 Chit. Bum. 101, that two days before or for the 
sessions, and eight days before or for the assizes is sufficient; but on 
the Oxford circuit ten days* notice is required, and the practice va¬ 
ries at different places. The notice so required is but a regulation 
of practice, and not a condition precedent; the want of it is therefore 
cured by the prosecutor’s appearance. 72. v. Hobbyy 1C. 3^ P. 660; 
Ry. <Sf M. N. P, 241. The prosecutor may, however, appear by coun¬ 
sel to object to the insufficiency of notice, without waiving the irre¬ 
gularity in the notice. 72. v. FeathersUmhaughy 8 C. Sf P. 109. If 
the defendant shews by affidavit that he was unable to find the pro¬ 
secutor, so as to serve him with the notice of trial, and the prosecu¬ 
tor does not appear, the defendant will be dischar^d by proclama¬ 
tion at the end of the assizes or sessions. Reg, y.Hibhurdy 1 C. 3^ H. 
461. I^fore he e.iters his traverse, the defendant, if he is not in cus¬ 
tody, must get from the clerk of the peace at the sessions, or clerk of 
the crown at the assizes, a record of the proceedings and a writ of 
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venire faciaSy which latter must be returned by the sheriff; and he 
must then enter his traverse and pay his fees. If he is bound by re¬ 
cognisance to appear and try, he cannot surrender into custody, and 
so avoid the payment of his fees. R. v. Dy, 1 Leachy 11]: li^. v. 
Bishopy C. Sf Mar. 802. 

As to the course of proceeding when cross traverses am entered, sea 
Beg, V. Wanklyny 8 ^ P. 230. 

Whcrer ^—Indictments for felonies and misdemeanors are tried 
within the jurisdiction in which the offence is committed, or in which 
by statute the venue may be laid, (eee antCy p. 18 before 

tne court in which the indictment is preferred. This is the general 
rule; but there are particular cases in which it does not jirevail, and 
ivhich it may be useful here to mention. 

For instance, indictments found at the sessions and transmitted 
by the justices to the assizes, must be tried at the assizes, although 
they be not moved by certiorari; Ji. v. Wetherelly B, R. 381; 
and the Court of Queen’s Bench has jurisdiction to change the place 
of trial in felonies and misdeineanoi*s, whenever it is necessary for 
the purpose of securing, as far as possible, a fair and impartial trial. 
Per Lord Denmany C. J., .5 B. <Sf Ad. 3o4. 

For this purpose a certiorari must issue to remove the indictment 
into the Court of Queen’s Bench, upon which, at common law, after 
the general issue pleaded, there would be a trial at bar by a jury of 
the county in which the indictment was prefen-ed. But a writ of 
Nisi Prius usually issues, by the attorney-general’s consent, 2 Inst. 
424, to the proper county in which the indictment was found, unless 
the venire be awarded to a foreign county upon suggestion by order 
of the court. 

The writ of certiorari is demandable as of right by the crown, R, 
V. BatoHy 2 T. R. 89, and issues as of course where the attorney- 
general or other officer of the crown applies for it, either as prose¬ 
cutor or as conducting the defence on behalf of the crown; /o.; R, 
v. Letms,4. ih/rr. 2458; and this, even thougli the certiorari be ex¬ 
pressly taken away by statute; for, unless named, the crown is not 
bound by statute. By analogy to this rule, the certiorari was for¬ 
merly granted almost of course to private prosecutom, who w'ere 
said to represent the crown, at whose suit all indictments are insti¬ 
tuted. But now, by stat. 6 «5)' 6 IV. 4, c. 33, no writ of certiorari can 
issue from the Court of Queen’s Bench at the instance of any 
prosecutor or other person (except the attorney-general) without 
motion first made in court, or to a judge at chambers, and leave ob¬ 
tained, in the same manner as if the application were made by the 
defendant. 

It is now, therefore, in the discretion of the court to grant or refuse 
the certiorari at the prayer of either party; 2 Hawk, c. 27, a. 27; and 
in the exercise of this discretion, the writ is seldom granted at the 
prayer of the defendant where the offence is serious, as in perjury, 
forgery, or any serious misdemeanor. Id, a. 28; R.y. Pusepy 2 Str, 
717, murder, R. v. Meady ^ D.S^ R, 801: R, v. ThomaSy 4t M. Set, 
442, unnatural crimes, R, v. Holdeny 6 B,Sf Ad, 347; 2 Nev, Si M. 167, 
and the like. See R. v. PenprazCy ^ B. Sf Ad. 676; 1 Hev. & M, 
312. So the coui't will not in general, except by the consent of the 
prosecutor, remove an indictment from a court of competent jurisdic¬ 
tion where any of the ju^es preside; see R. v. Wartnalpy 2 Ad. <Sf Ell. 
436: B, T. Duchess of Kingstony Cowp, 283; and the mere necessity 
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for a special jury is not alone a sufficient notind for panting the 
writ. R.y.Green^ 1 Wih^Wol.i\ Hod. 05. The court will, however, 
remove an indictment where it is clear that difficult points of law 
may arise. R. v. Wartnaby, 2 Ad.Sf Ell, 435: R- v. Greeny 1 fVil., Wol.^ 
Sf Hod. 36. And if it be clearly made out that there is a fair and rea¬ 
sonable probability of partiality and prejudice in the jurisdiction 
• within which the indictment would otherwise be tried, the certiorari 
will be granted. R. v. LevoiSy 2 Sir. 704: R. v. jPowfo, 2 Ld. Raym. 
1452: R. V. Waddinqtony 1 Eaety 167: R‘ v. PenprazCy ^Ad. Ell. 676; 
1 Nev. &: M. 312: R. v. Hnnty 3 B. <Sf Aid. 444: R. v. Holdeny 5B.&; 
Ad. 347; 2 Nev. M. 167: R. v. Zeeer, 1 Wil., Wol.y Sf Hod. 35. So, 
if the prosecutor or his attorney be sheriff or under-sheriff, R. v. 
Webb, 2 Str. 1068: R. v. Knatchhully 1 Salk. 160, the writ will be 
granted. It is said, also, that if the prosecution originate in malice, 
Bac. Abr.y Certiorariy {_A)y or if there has been vexatious delay, 72.v. 
Morgan, 2 Str. 1049: R. v. Ferguson, Rep. Temp, Hard. 370, or 
unnecessary expense, the court will grant a certiorari. Com. IHg., 
Certiorari, (B). 

By stat. 60 6r. 3 <Sf 11?. 4, c. 4, s. 4, the certiorari may be applied for 
before the indictment is found, for a misdemeanor; and so likewise 
in felony; for it removes any record that shall come within its de¬ 
scription before its return. 2 Hawk. c. 27, s. 23. Where there are 
several defendants, all should concur, either on their own behalf or 
on behalf of the applicant. 72. v. Hunt, 2 Chit. Rep. 130. 

If the defendant remove an indictment by certiorari, he will, if 
convicted, be liable to costs to the prosecutor or party grieved, 6^6 
W M. e. 11, s. 3, on the counts on which he is convicted. Reg. v. 
Hawdon, 11 Ad. Sf Ell. 143; 3 P />. 44. See, as to this subject, 1 
Bum*s Justice, by Chitty, 624. 

It may be useful to observe, that where the (quarter sessions of a 
county occur while the judge of assize is proceeding with the trial of 
prisoners in tliat county, after the grand jury have been discharged, 
it has been considered proper that, the quarter sessions should not 
proceed with the trial of prisoners, but, after disposing of their other 
business, should adjourn to a future day. See 0 C. iSf P. 790. 

By tlie stat. 6 Viet. c. .38, it is enacted, that after the passing 
of that act, (June 30, 1842), neither the justices of the peace acting 
in and for any county, riding, division, or liberty, nor the recorder of 
any borough, shall at any session of the peace, or at any adjournment 
thereof, try any person or persons for any treason, murder, or 
capital felony, or for any felony which, when committed by a person 
not previously convicted of felony, is punishable by transportation 
beyond the seas for life, or for any of the following offences:—1. Mis¬ 
prision of treason; 2. Offences against the Queen’s title, prerogative, 
person, or government, or against either House of Parliament; 
3. Offences subject to the penalties of preemunire ; 4. Bl^phemy, and 
offences against religion; 6. Administering and taking unlawful 
oaths; 6. Perjury and subornation of perjury; 7* Making or suborn¬ 
ing any other person to make a false oath, affirmation, or declaration, 
punishable as perjury, or as a misdemeanor; 8. Forgery; 9. Unlaw¬ 
fully and maliciously setting fire to crops of coi*n, grain, or pulse, or 
to any part of a wood, coppice, or plantation of trees, or to any heath, 
gorse, mrze, or fem; 10. Bigamy, and offeneds against the laws re¬ 
lating to marriage; 11. Abduction of women and gMs; 12. Endea¬ 
vouring to conceal the birth of a child; 13. Offences against anj^ro- 
vision of the laws relating to bankrupts and insolvents; 14. Com- 
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posing, printing, or publishing blasphemous, seditious, or defamaioiy 
libels; 15. Bribery; 16. Unlawful combinations and conspiracies, ex¬ 
cept conspiracies or combinations to commit an^ offence which such 
justices or recorder respectively have or has jurisdiction to try when 
committed by one person; 17. Stealing, or fraudulently taking, orin- 


the title to any real estate, or any interest in lands, tenements, or he¬ 
reditaments. 
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CHAPTER II. 

INFORMATION. 

Sect. 1. Information ex officio, 71. 

2. Information ^ the Master of the Crown Office, 73. 


Sect. 1. 


INFORMATION EX OFFICIO. 

What, and in what casesJ \—THE information eas officio is a formal 
ivi'itten suggestion of an offence committed, filed by the Queen’s at¬ 
torney-general (or, in the vacancy of that office, by the solicitor-ge¬ 
neral, R. V. Wukes, 4 Burr, 2627; 4 Bro. P. C. 360^ in the court of 
Queen’s Bench, without the intervention of a grand jury. 

It lies for misdemeanors only, and not for treasons, felonies. Com. 
Dm., Information, (A. 1); R.v. Prynn, 1 Show. 107: R. v. Berchett, 
6 Mod. 459, or misprision of treason; 2 Hawk. c. 26, s. 3; for wher¬ 
ever any capital offence is chared, or an offence so highly penal as 
misprision of treason, the law of England requires that the accusation 
should be warranted by the oath of twelve men, before the defendant 
be put to answer it. The usual objects of an information ex officio 
ai'e propei'ly such enormous misdemeanors as peculiarly tend to dis¬ 
turb or endanger the Queen’s government, or to molest or affront her 
in the regular discharge of her royal functions; 4 Bl. Com. 308 ; such, 
for instance, as seditious or blasphemous libels or words; seditious 
riots nut amounting to high treason ; libels upon the Queen’s minis- 
tere, the judges, or other high officei-s, reflecting upon their conduct 
in the execution of their official duties ; obstructing such officers in 
the execution of their duties; obstructiiig the Queen’s officers in the 
collection, &c., of the revenue ; against officers themselves for bribery, 
or for other corrupt or oppressive conduct; and the like. 

Form of it ^—The form of an information ex officio is thus 

** Trinity Term, 8 Via, 

“ Middlesex :—Be it rememhered that SirFrederick Thesiger, Knight, 
attorney-general of our Sovereign lady the Queen, who for our said lad^ 
the Queen prosecutes in this behalf, in his proper person comes into the 
court of our said lady the Queen before the Queen herself cA Westminster 
in the county of Middlesex, on [[Wednesday next after three weeks of 
the Holy Trinity in this same term], and for our said lady the Queen 
gives the court here to understand a/nd be informed, that^* &c., so pro¬ 
ceeding to state the facts and circumstances constituting the offence, 
with the same certainty and precision as in an indictment, and in the 
same form, and according to the same rules, excepting that, in intro¬ 
ducing averments, instead of the words And the jurors aforesaid, 
upon their oath aforesaid, do further present** are used the words, 
“ And the said attorney-general of our said lady the Qyieen,fer our said 
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lady the Queen^ further gives the court here to understand and he *W“ 
formed^ &c. The conclusion is the same as in an indictment. 

The second and subsequent counts commence thus: And the said 
oittomey-general of our said lady the Queen^for our said lady the Queeny 
further gives the court here to understand and be informedy that** so 
proceeding to state the offence, and concluding as in an indictment. 
And to the conclusion of the last count are added these words: ** And' 
therefore the said attorney-general of our said lady the Queen prayeth 
the consideration of the court here in the premisesy and that due process 
tf law may be awarded against him the said J, S» in this behalfy to make 
him answer to our said lady the Queen tombing and concerning the pre¬ 
mises aforesaid** 

This information is filed in the crown office, without any leave 
previously obtained of the court for that purpose; and the court 
therefore will not entertain a motion by the attorney-general for a 
criminal infonnation at the suit of the crown, as in the ordinary 
cases of an information by the master of the crown office at the suit 
of an individual; B. v.PhillipSy 3 Burr. 1664: B. v. Plymouth y 4 Burr. 
2089; 1 DeacoHy («.) 672; nor will the court, upon the application 
of the defendant, restrain the attorney-general from filing an ex officio 
information, upon the ground that a criminal information has al¬ 
ready been granted for the same cause. B, v. Alexandery MS.y E. T. 
ia30. 

The court will not quash on information cx officio at the instance 
of the prosecutor, because the attorney-general may, if he will, enter 
a nolle prosoiui'y B. v.StrattoUy 1 Doug. 239, 240; and even upon 
the motion of the defendant, they will seldom quash it, but generally 
put the defendant to demur, &c.; see Com. Dig.y Informationy (Z). 4): 
B. V. Gregoryy 1 Salk. 372; and after demurrer the information may 
be amended. B. v. Ilollandy 4 T. B. 457. 

The information having been filed, the defendant, after appearance, 
upon application to the court, is entitled to a copy of it free of ex¬ 
pense. 60 G. S Sf 1 G. 4, c. 4, s. 8. If the attorney-general delay 
bringing the information to trial, the defendant cannot take it down 
by proviso ; B. v. M*Leody 2 Easfy 202; but if it be not brought to 
trial within twelve calendar months next after the plea of not guilty 
has been pleaded, the defendant may, after twenty days* notice to the 
attorney or solicitor-general, apply to the court in w'hich the prose¬ 
cution is depending, and the court may authorize the defendant to 
bring on the trial, who may bring it on accordingly, unless a nolle 
prosequi be^ entered. 60 6r. 3 1 G. 4, c. 4, s. 9. The attomey-ge- 

neral is entitled, if he please, to a trial at bar; B. v. Johnsouy 1 Str. 
644; and on the trial has the right of reply, even though the de¬ 
fendant call no witnesses. B. v. Marsd^Uy M. M. 4.39. The same 
right exists also in prosecutions by a government office, in which 
the counsel for the prosecutor states that he appears as the represent¬ 
ative of the attorney-general. Beg. v. Gardnery 1C. 8^ K. 628. 

If the defendant is acquitted, or a nolle prosequi be entered, he has 
all his own expenses to defray, as it is beneath the dignity of the 
crown to receive costs or to pay them, llullocky 667. 
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Sect. 2. 


INFOBMATIOirS BT THE MASTER OF THE CROWN OFFICE. 

Wkatf and in ivhat caies,l —An information by the Master of the 
Crowp Office is a formal written suggestion of an offence committed, 
filed in the Court of Q,ueen*8 Bench, at the instance of an individual, 
with the leave of the court, by the Master of the Crown Office, with¬ 
out the intervention of a grand jury. 

This, like the information ex offiew, {see p. 71), lies for 
misdemeanors only, 2 IlaU, Ifil, and not for treasons, felonies, or 
misprision of treason. Although the court have it in their discretion 
to give leave to file a criminal information of this description for any 
mi^emeanor whatever, yet they usually confine it to gross and no¬ 
torious misdemeanors, riots, batteries, libels, and other immoralities 
of an atrocious kind, not peculiarly tending to disturb the govern¬ 
ment ; (for those are left to the caje of the Attorney-General; hut see 
R. V. Jnarv^fQ D. Sf B, 464; 2 B. C. 267); but which, on account 
of their magnitude or pernicious example, deserve the most public 
animadversion. Thus, for instance, they have granted a criminal in¬ 
formation for an attempt to bribe a privy councillor to obtain a pa¬ 
tent of an office under government ; R. v. Vaughan^ 4 Burr. 2494; 
for an attempt to bribe at an election for members to serve in Parlia¬ 
ment ; R. V. Rchtmcn, 1 W. Bl. 641; R. v. Isherwoody 2 Ld. Km. 
202 : R. v. PUty 1 JV, Bl. 380 ; 3 Burr. 1335 ; for bribing persons, 
either by money or promises, to vote at elections of officers of corpor¬ 
ations ; R. V. Plginptony 2 Ld. Rapn. 1377.; for bribery in the sec¬ 
tion of an alderman, who, by virtue of his office, is a justice of the 
peace ; R. v. Stewarty 2 B. Ad. 12 ; for attempting to bribe jury¬ 
men, B. V. Youngy 2 Easty 14, clerks in public offices, R. v. Beaky 1 
Eaxty 103, and the like. They have granted a criminal information 
for endeavouring to procure the appointment of certain persons to be 
overseers of the poor, with a view to derive a private advantage to 
the party. R. v. Joliffe, 1 Easty 154, n. Where a music master, in 
consideration of a sum of money, assigned over his female apprentice 
to a gentleman, under pretence of her receiving lessons from him in 
music, but really for the purposes of prostitution, the court upon ap¬ 
plication granted a criminal information against the gentleman, the 
music master, and the attorney who drew the assignment. R. v. 
DelamJy 3 Bun'. 1434; 1 TV. Bl. 410, 439. They will grant a cri¬ 
minal information also for libels reflecting on the conduct of private 
individuals, if attended with circumstances of aggravation ; see R. v. 
Bmjieldy 2 Burr. 980 ; B. v. MiUsy 1 D<mgl. 283: B. v. Haswelly 
Id. 387 : i2. v. Staples, Andr. 288; and for libels reflecting on the 
conduct of magistrates in the execution of their duties, see B. v. 
WaitCy 1 Wils. 22, of members of Parliament in the execution of 
their duties in Parliament, see R. v. Haswell, 1 Doug. 387, of per¬ 
sons high in office under government in the executW of their se¬ 
veral duties of a public body, B. v. Williamsy 6 B. Aid. 695, and 
the like. See 7 Mod. 400; Lo^, 148; 1 fv. Bl. 294. Where an 
order was mode by a corporation, and entered on their books, stating 
that J. S. (against whom a jury had given a Verdict with large dam¬ 
ages in an action for a malicious prosecution for perjury, which ver¬ 
dict had been confirmed in the Court of Common Fleas) was actuated 
by motives of public justice, &c., in preferring the indictment, the 
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court, deeming the order to be a libel reflecting upon the admini¬ 
stration of justice, upon application granted a criminal information 
against the parties concerned in making it. R v. Watson^ 2 T» R. 
199. So, where a defendant in an information, immediately before 
the trial, distributed handbills in the assize t-own vindicating his own 
conduct and reflecting on that of the prosecutor, the court, considering 
the handbills to have been distributed by the defendant for the pur¬ 
pose of influencing the jury in his favour at the trial, granted a cri¬ 
minal information against him. R. v. Joliffe^ 4 T. R. 286. So, the 
court granted a criminal information against a person for publishing 
the proceedings before a coroner, with comments, previously to the 
trial, although the statement was correct and no malicious motive 
shewn ; for such publications have a tendency improperly to influ¬ 
ence the public mind, and particulary the jury by whom the cause 
is afterwards to be tried. R. v. Fleets 1 Aid. 379. See R, v, 
Wrighty 8 T. R. 293. So, an information has been granted for pub¬ 
lishing an invective against judges and juries, with a view to bring 
into suspicion and contempt the administration of justice; R v. 
White, 1 Camp. 369; and it is an offence for which an information 
will be granted to publish a blasphemous libel, R. v. Garlile, 3 B. 4' 
Ad. 164, or an invective upon the established religion of the country. 
R. V. Waddington, 1 B. Sf C. 26 : R. v. Curl, 2 Str. 789. But an 
information has been refused for calling a magistrate a liar, and 
charging him with a particular misconduct in his office, there being 
no intent to provoke a breach of the peace. Ex parte Chapman, 4 
Ad. <Sf Ell. 773. 

The court will grant a criminal information against a magistrate 
for any illegal act committed by him from corrupt or vindictive mo¬ 
tives ; R. V. Brooke, 2 71 /?. 190: R. v. Holland, 1 T. R. <592 ; R. 
V. Harris, 3 Burr. 1716 : R. v. Williams, Id. 1317 : /Z. v. Cozens, 1 
Eougl. 426. See Andr. 238, 272 ; 1 Str. 21, 413; 1 Chittg, 217 ; 2 
Ld. Ken. 617; Lofft, 62 ; 1 Wils. 7 ; 1 B. R' 485; 4 Mann. tSf R. 
431; but not where he appears to have acted from iterance or mis¬ 
take merely; R. v. Jackson, 1 T. R. 663: R. v. Baiter, 1 East, 186 : 
R. V. Bayles, 5 Burr. 1318: R. v. Fielding, 2 Id. 719: R. v. Barrow, 3 
B. Aid. 432 : Ex parte Fentiman, 2 Ad. Sf Ell. 127; nor will they 
grant it against justices acting in sessions, except in very flagrant 
cases. R. v. Seaford, 1 W. Bl. 432. 

So, against ministerial officers, for any act of oppression, or for 
any illegal act committed by them in the execution of their duties, 
from corrupt, vindictive, or other improper motives, the court will 
grant a criminal information; but not where they act from ignorance 
or mistake merely. R. v. Friar, 1 Chitty*s Rep. 702. Thus, inform¬ 
ations have been granted against overseers for forcing a pauper to 
marry another pauper then pregnant with a bastard; 22. v. Tarrant, 
4 Burr. 2136; for a conspira^ by parish officers to marry persons 
settled in difierent parishes, R. v. Crompton, Cald. 246: R. v. Her¬ 
bert, 2 Ld. Ken, 466, and for procuring one to marry an idiot 
chsigeablc to the parish; 22. v. Winter, 1 Wils. 41; but the court 
have now resolved to refrse informations in cases like these, and to 
leave the applicant to seek his remedy by indictment. Oald, 247, n.(a); 
2 Nolan, 262. 

The court have granted a criminal information against a person for 
refusing to take upon himself the office of sheriff^, b^use the vacancy 
of the office occasioned an interruption of public justice, and the year 
would be nearly expired before an indictment could be brought to 
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trial. M. r. Woodrow. 2 T. E. 731. See B. v. Gromnor, 2 Str. 
1103; 1 Wih. 18. 

^ TJie court, however, will not in general grant a criminal informa¬ 
tion for an illegal act committed by a person under a bond fide con¬ 
viction that he was merely exercising a legal right; B, v. PariynSy 
8 B. 8^ Aid. 008; or where the application is made against a poor 
man residing at a distance, to whom it would be very inconvenient, 
if not impossitde, to shew cause against the rule, or to appear after¬ 
wards to receive judgment if convicted. See B. v, Crompton^ Cald. 
240 ; Lofft^ J55. They have refused it also against the members of 
a corporation, for a misapplication of the corporation funds, it being 
rather a subject for an application to the Court of Chancery. B. v. 
Watsmty 2 T. B. 199. They have refused it for the misapplication 
of money collected on a brief^ B. v. St. Botolphy 1 W. Bl. 433, 
and for not collecting money on a brief. B. v. Pordy 2 Str. 1130. 
They have also refused to grant it, where it appeared that the party 
applying, had suppressed some of the material tacts of the case, and 
misrepresented others; B. v. Wronghtoriy 3 Burr. 1083; and also 
where the applicant was not himself free from imputation. LofiH, 
314. So, where an application for a criminal information was made 
for raising great sums by subscrijition, for trading purposes, as being 
one of those schemes denounced by stat. 6 G. 1, c. 18, s. 18, the 
court refused to grant it, as the statute had not been acted upon for 
a great length of time, and was now sought to be enforced by a pri¬ 
vate relator, wdio seemed not to have been deluded by the project, 
but to have subscril'ed Avith a view to an application to the court. B. 
V. Doddy 9 Easty 51G. See R. v. Webby 14 Easty 406. So, the court 
refused an information for sending a challenge, when it appeared that 
the party ai>])lying had previously written letters to the other, pro¬ 
voking him to tight; but the court said, that, if both parties had ap- 
])lied for informations, they would have granted them. B. v. Ban- 
iepy 1 Burr. 31G. So, an information has been refused, where the 
application ^vas made by notorious gamesters against other gamesters, 
for a conspiracy to cheat them at a race. B. v. Peachy 1 Burr. 548. 
Kven in cases which would warrant an information, if the court think 
that it will be sufficient punishment for the defendant to pay the costs 
already incurred by the prosecutor, they will discharge the rule nisi 
\ipon those terms, if acceded to by the defendant. B. v. MorgaUy 1 
JUoug. 314; B. v. CozenSy 2 Dmg, 426. 

When and how to he moved fovy «^c.]—The application is for a rule 
to shew cause why a criminal information should not be filed against 
the party complained of, and m\ist be founded upon an amdavit 
disclosing all the materi{d facts of the case. If the court grant the 
rule Mm, it is afterwards, upon shewing cause, dischaigcd or made ab¬ 
solute, as in ordinary cases. It may be necessary to mention that the 
motion must be made by a barrister or serjeant; the court will not 
entertain the application if made by a private individual. 1 Chit. 
Bep. 602. 

It is an established rule that no application for a criminal informa¬ 
tion can be made against a magistrate for anything done in execution 
of his office, without previous notice. B. v. 'Hemingy 5 Ad, <Sf Ell. 666. 
The application must be made within a reasonable time, or the delay 
must be satisfactorily accounted for. The only exception to this is 
the case of bribery at parliamentary elections, a criminal informa¬ 
tion for which cannot be moved for until after the two years have 
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elapsed within which an action may he brought for the penalties. 
See B. r. RoHnsm, 1 W. Bl, 641. If the application be made 
against a m^istrate for any thing done by_ him in the execution of 
his office, if the offence were committed in vacation, the motion 
must be made in the next term, if it be an issuable term, or in the 
second term, if the first be not an issuable term ; see R.y. Harries, 
13 East, 270: B. v. Bishop, 5 B. Sf Aid, 612; but if the offence were 
committed in term time, the application may be made either in that 
term, ox; it should seem, in the next, particularly if there be not a 
sufficient number of days remaining of the first term to allow a 
reasonable time for the prosecutor to obtain his rule nm*, and for the 
defendant to shew cause against it. The application against a magis¬ 
trate, if made in the same term in which the offence was committed, 
is flowed to be made at the latter end of the term ; R. v. Smith, 7 T. 
R. 80; if made in another term, or if the offence were committed in 
vacation, it must be made so early in the term as to afford sufficient 
time for him to shew cause against it during the same term. R. v. 
Marshall, 13 East, 322 1 7 T. B. 80. Before the court entertain an 
application for a criminal information against a magistrate, for con¬ 
victing without having summoned the party, the conviction must be 
removed. B. v. i/e6er,2 Str. 916. They have refused an informa¬ 
tion against a clergyman for perjury upon his admission to his living, 
until after lie was convicted of the simony. R. v. Lewis, 1 Str. 7(>. 
Nor will they grant an information for an attempt to suborn witnesses 
in a civil suit while the action is pending, except in very clear cases. 
R, V. Phillips, Hardio. 241. 

The affidavit upon which the application is made must disclose 
all the material facts of the case; if a material fact be suppressed or 
misrepresented, the court, we have seen, will discliarge the rule, very 
probably with costs. Also, as the court in these cases are in a 
manner substituted for a grand jury, they will in general expect that 
the facts so disclosed shall amount to such evidence as would satisfy 
a grand jury, if an indictment were preferred for the offence. R. v, 
Willett, 6 T. R. 294: R. v. Williamson, 3 B, ^ Aid. 683. An in¬ 
formation will be granted upon the uncontradicted affidavit of one 
who was particeps criminis. B. v. Steward, 2 B. &; Ad. "iZ. If the 
subject of the application be a libel upon an individual, charging him 
with a particular offence, the court always require the prosecutor to 
deny the charge upon oath, before they will grant the information; 
R. V. Miles, 1 Doug. 283, 284, 387; but if the charge be general, or 
be against a public body of men ; R. v. Williams, h B.Sf; Aid. 695; 
1 D, 3^ R. 197; or if it relate to anything said, or supposed to liave 
been said, by the prosecutor in Parliament as a member, R. v. Miles, 
1 Doua. 387, it is otherwise. Where a criminal information was 
applied for against a magistrate, for improperly convicting a person, 
the court refused to grant it, unless the party complaining would 
make an exculpatory affidavit denying the charge. R. v. Webster, 
3 T. R. 388. The affidavit upon which the rule nisi is moved for 
must not be intitled in any cause; R, v. Harrison, 6 T. R. 60: 
R. V. Robinson Id. 642; the affidavits, imon shewing cause, are in¬ 
tituled The King v. the party complained of. R. v. Innes, 1 Str. 704. 
See R. Y. Oole, 6 T. R.,&42. It may be necessary also to mention, 
that, if it be intended to file a joint information against several 
persons, the application should be joint against all in the first in¬ 
stance : for, where distinct rules were obtained agidnst five persons 
severally, and one infonnation thereupon filed against them jointly. 
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the court, upon application, set aside the proceedings. R. v. Hayden. 
3 Burr. 1270. 

A rule for a criminal information was granted, and discharged 
upon an affidavit of the truth of the charge: subsequently it was 
discovered that the affidavit in answer to the rule was false, and the 
court granted another rule, which was made absolute. R. v. Eve^ 5 
Ad. cS' Ell. 780. 

Eorm ofitj] —The form of on information filed by the Master of 
the Crown Office is thus 

, “ Trinity T^rm, 8 Viet. 

Middlesex : — Be it remen^eredf that ChriMopn^ R<Mmon, Esq.^ 
coroner and attorn^ of our lady the now Queens in tJte court of our 
lady the Qiteen,' before the Queen herself, who proseciaes for our said 
lady the Queen m this behalf, in his proper person, comes here into the 
court of our said lady the Queen, before the Queen herself, at West¬ 
minster on [Monday next after eight days of the Holy Trinity, in 
this same term]], and for our said Icidy the Queen gives the court here 
to understand and be informed that** &c., so proceeding to state the 
facts and circumstances constituting the offence with the same cei> 
tainty and precision as in an indictment, and in the same form, and 
according to the same rules, R. v. Wilkes, 4 Burr. 2566: R. v, 
Knight, 1 Salk. 375, excepting that, in introducing averments, in¬ 
stead of the words, **And the Jurors aforesaid, upon thmr oath afore¬ 
said, do further jyresent^* are used the words, “ And the said coroner 
and attorney of our said lady the Queen, who prosecutes as aforesaid, 
further gives me court here to understand and be informed thal* &c. 
The conclusion is the same as in an indictment. 

The second and subsequent counts commence thus :—“ And the 
said coroner and attorney of our said lady the Queen, who prosecutes as 
aforesaid, further gives the court here to understand and be informed, 
thaf* ike., so proceeding to state tlie offence, and concluding as in 
an indictment. And to the conclusion of the last count are adde*d 
these words:—“ And therefore the said coroner and attorn^ of our 
said lady the Queen prayeth the consideration of the court here in the 
premises, and that due process of law may be awarded against him 
the said J. S. in this behalf, to make him answer to our said lady the 
Queen, touching and concerning theprmniscs aforesaid.** 

How fled, —After the court have made the rule absolute, 

the intormation may be filed at the Crown Office, King’s Bench 
Walk, Temple, upon the prosecutor’s entering into the usual recog¬ 
nisances for costs. Formerly, the Master of the Crown Office had 
the i>ower of filing informations without any control; and, being 
filed in the name of the king, they subjected the prosecutor to no 
costs, however groundless they turned out to be at the trial. But 
some abuses of this power, previously to the Revolution, caused it 
shortly afterwards to be enacted, by stat. 4 5 W, M. c. 18, 

that the Master of the Crown Office should not thereafter file any 
information without express direction from the Court of King’s 
Bench ; and that every prosecutor, permitted to promote such in¬ 
formation, should give security by a recognisance of 20^. conditioned 
to prosecute the same with effect, and to p^y costs to the defendant 
in case he be acquitted thereon, unless the judge who tries the in¬ 
formation certify tliat there was reasonable cause for filing it; and, 
at all events, to pay costs, unless the information shall be tried within 
a year after issue joined. The defendant, however, upon his ac- 
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quittal, is not entitled to any costs beyond tlio extent of this re¬ 
cognisance. B, V. Fikwoodf 2 T. R. 145. See R. v. Brooke, 2 T. 
R. 190. 

When the information is filed, process issues to compel the. ap¬ 
pearance of the defendant, if an appearance be not already entered 
for him. He then either pleads to it, or applies to quash it; and, 
on issue joined, the proceedings are brought on to trial. 3 Chitt, 
Burn. 368. 

In what cases qua,shed.'\^Th.Q court will very seldom quash an 
information filed by the Master of the Crown Office; indeed in 
some of the books it is laid down that they will not quash it in any 
case. See R. v. Nixon, 1 Str. 185; R. v. Fountain, 1 Sid. 152. 
They have, liowever, interfered in this manner, in a very few eases, 
under particular circumstances. See R. v. R&per, 2 Str, 1072 : R. 
V. Williams, 1 Burr. 385. If quashed on the motion of the prose¬ 
cutor, it must be upon payment of costs, at least to the extent of the 
recognisance. Where a criminal information had been granted, and 
the Attorney-General afterwards, for the same cause, filed an infor¬ 
mation ex oMdo, the court stayed the former until further order. 
B, r. Alexander, MS., E. T. 1830. 
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Sect. 1. 


ORDER AND TIME OF PLEADING. 

TTfE stat. 4 Anne, c, 16, ss. 4, 6, which in civil cases allows a de- 
fendaiit hy leave of the court to plead several matters, contains a 
proviso that nothing therein shall extend to any indictment or pre¬ 
sentment of treason, felony, or murder, or any other matter, or to 
any action upon a penal statute. Criminal proceedings, therefore, 
remain under the same restriction which existed as to ml mattem at 
common law, and no more than one plea can be pleaded to any in¬ 
dictment or criminal information. In felonies, however, if tlie de¬ 
fendant plead in abatement, or specially in bar, he may at the same 
time, or afterwards, if the plea be adjudged against him, plead over 
to the felony. 

When brought to the bar and arraigned, the prisoner either con¬ 
fesses the charge, stands mute of malice, or does not answer directly 
to the charge, which may be entered as a plea of not guilty; 7 <Sf 8 
G. 4, c. 28, s, 2; or pleads to the jurisdiction, or in abatement— 
or demurs—or pleads specially in bar—or generally, that he is not 
guilty. In addition to these several modes of pleading, there were 
formerly what w'ere called declinatory pleas—the- plea of sanctuary, 
and the plea of clergy. The privilege of sanctuary was abolished 
by stat. 21 J. I, c. 28, and the plea of cleigy was, iJefore the recent 
statute, disused, because it was more advantiM^eous for the prisoner 
to pray clergy after, than to plead it before, his conviction. To the 
prayer of cleigy, in certain cases, the Crown might counterplead. 
But, now, the benefit of clergy, and also the like privilege of peerage, 
given by the stat. 1 Bdw. 6, c. 12, s. 13, are aboliimed, 7 O* 4, c. 28, s. 
6; 4 5 Fict. c. 22, and the plea and pfayer, and counterplea of 

clergy, are therefore no longer in use. 

When the defendant has any special matter to plead in abatement 
or in bar, or if the indictment be demurrable, he should plead it, or 
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demur at the time of arraignment, before the plea of not guilty. See 
R. T. Bankes, 2,SmithyQl2,0. Where a defendant prosecuted in the 
Court of Queen’s Bench for any misdemeanor, by information or 
indictment there found or removed into that court, appears in court 
in term time in person to answer the indictment or information, he 
cannot imparl to a following term, but must plead or demur thereto 
within four days from tlie time of its appearance; and, in default of 
his pleading or demurring within four days, judgment may be en¬ 
tered against him for want of a plea: if he appear to the indict¬ 
ment by attorney, he cannot impai’l to the following term, but may 
forthwith be ruled to plead; and a plea or demurrer may be enforced, 
or judgment by default entered thereupon, in the same manner us be¬ 
fore the passing of the act might have been done, liad tlie defendant 
appeared by his attorney in the pi*eceding term. GO Cr. 3 <Sf 1 6r. 4, 
c 4, s. 1. But the court or a judge may, on sufficient cause, allow fur¬ 
ther time to plead or demur. 60 6r. 3 1 4, c. 4, s. 2. 

At common law, a defendant indicted for a mi^emeanor might, 
after plea, traverse the indictment to the next session or assizes. 
But now, in all cases, (except for the non-repair of bridges or liigh- 
ways, 60 3 <Sf 1 G. 4, c. 4, s. 10), if the defendant have been in cus¬ 

tody or on bail twenty days, at the least, upon the same charge, he 
must, upon the finding of we indictment, plead and try instanter; 60 
G^. 3 1 G. 4, c. 4, «. 3; and if the indictment be found at a former 

session or assdzes, and the defendant be in custody or on bail for the 
same offence, or receive notice of the indictment tw'enty days before 
any subsequent session or assizes, he must, at such subsequent session 
or assizes, plead and try. 60 G. 3 c^* 1 G, 4, c. 4, s. 5. But the court 
may allow the defendant farther time to plead. 60 G. 3 1 C?. 4, c. 4, 

s. 7. Where the defendant was committed for a rape more than 
twenty days before the assizes, and afterwards, at the assizes, the grand 
jury threw out the bill for the rape, but found a bill for an assault 
with intent to commit it, Vaughan, B., held that the defendant was 
entitled to travente this latter indictment. R. v. James, 3 C. 3^ P. 222. 
{^See ante, p, 67). 


Sect. 2. 


PLEA TO THE JUHISDICTION. 

W HERE an indictment is taken before a court that hath no cogni¬ 
sance of the offence, the defendant may plead to the jurisdiction, with¬ 
out answering at all to the crime alleged; 2 Hale, 286; as if a man be 
indicted for treason at the quarter sessions, or for a rape at the slueriff’s 
tourn, or the like; Ih.‘, or if another court have exclusive jurisdiction 
of the offence. 4 Bl. Com. 383. 

But, although the defendant may plead to the jurisdiction in such 
a case, there are but few instances in which he is obliged to have re¬ 
course to such a plea. If the offence were committed out of the 
jurisdiction of the court, the defendant may take advantage of this 
matter^ under the general issue; R. v. Johnson, 6 East, 583; or, if 
the objection appear upon the face of the record, he may demur, or 
(it should seem) move in arrest of judgment, or bring a writ of 
error. See R. v. Hewitt, R. R. 58. If, on the other hand, the 
offence were committed within the jurisdiction of the court, but the 
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court has not cognisance of it, (which can occur only in the case of 
indictments in inferior courts, such as the court of quarter session^, 
the defendant may have advantage of it upon general demurrer; i2. 
y. Feaml^y 1 T. P. 316; or the Court of Queen’s Bench, upon the 
indictment being removed by certiorari^ will quash it; R. v. Bainton, 
2 Str, 1088; or the court where the indictment is preferred will in 
general give the defendant advantage of the objection at the trial, 
under the general issue. As pleas to the jurisdiction, therefore, sel¬ 
dom occur, it is not necessary to treat of them here at length. The 
form of them is thus;— 

** And the said J. S.^ in Ms ovm proper person^ cometh into court 
herCf andy having heard the said indictment read, saith, that the court 
of our lady the Queen here ought not to take cognisance of the f trespass 
and assault]] in the said indictment above specified; because, protesting 
that he is not guilty of the same, nevertheless the said J. S. saith, that, 

S &c., so proceeding to state the matter of the plea. See the prece- 
ents, 1 Went. 10, 18; 4 Went. 63. Conclude thus]: “And this he 
the said J. S. is ready to verify; wherefore he prays judgment if the 
said court of our lady the Queen now here will or ought to take cognisance 
of the indictmmt aforesaid; and that by the court here he may be dis¬ 
missed and discharged,** &c. Then add profert of any letters patent 
which may have been set forth in the plea. The form is the same in 
the Queen’s Bench, excepting that the court is described as “ the court 
of our said lady the Queen before the Queen herself here;** and, in the 
case of informations, the words, “ having heard the said indictment 
read** are omitted. The plea must be verified by afiidavit. 

The form of the replication to this plea is thus :—** And hereupon 
J. N. [the clerk of the peace, or clerk of arraigns], who prosecutes 
for our said lady the Quern in his behalf, says, that notwithstanding 
anything by the said J. S. above in pleading alleged, this court ought not 
to be precluded from taking cognisance of the inmetmend aforesaid; be¬ 
cause he says, that” stating the matter of«the replication], 

“ And this he the said J. N. prays may Ije inquired of by the country” 
&c. Or, if it conclude with a verification, then thus:— “And this he 
the said J. N. is ready to verify; wherefore he prays judgment, and that 
the said J. S. may answer to the said indictment.** Where the plea is 
pleaded in the Court of Queen’s Bench, the replication is in the name 
of the Master of the Crown Office, in the case of an indictment or of 
an information filed by him; or in the name of the Attorney-General, 
in the case of informations ex officio. (See post, Sed. 5 of this chapter). 


Sect. 3. 

FLEA IN AUATEMENT. 

If the indictment assign to the defendant no Christian name, or a 
wrong one, no surname, or a wrong one, or no addition, or a wrong 
one, he can only object to this mattc;j|| b^ plea in abatement, (ante, 
p. 30); for, although formerly, if no addition were given, the court 
would, perhaps, have quashed the indictment, R. v. Thomas, 3 2>. 
& R. 621, an application for that purpose would not now, since 
the recent statute, 7 G. 4, c. 64, s. 19, be entertained. Misnomer was 
the only cose in which, before the recent statute, a plea of abatement 
was at all usual in practice, and the modern enactment, although it 
has not abrogated the rule of law which requires .that the defendant 
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should be described by his Christian and surname, and has not re> 
pealed the Statute of Additions, 1 H. 5, c. 5, has entirely su^rseded 
every advanti^e formerly derived from that form of plea. The fol¬ 
lowing is the form of a plea of misnomer :— 

“ And James Long^ who is indicted by the name of George Long, in 
his own proper person cometh into court here, and, having heard the said 
indictment reaa,saith, that he was baptized by the name of James, to wit, at 
the parish aforesaid, in the county aforesaid, and by the Christian name of 
James hath always since his baptism hitherto been called or known; with¬ 
out this, that he the said James Long now is or at any time hitherto hath 
been called or known by the Christian name of George, as by the said in¬ 
dictment is supposed; and this he the said James Long is ready to verify: 
wherefore he prayeth judgment of the said indictment, and that the same 
may be quashed^* & c. SeeB. v. Smkespeare, 10 Lktst, 87. T his plea should 
he ingrossed on parchment or paper, although it is said to have been 
decided that it may be pleaded ore tenus. li. v. Dean, 2 Leach, 535. 
Annexed to it must be an affidavit, R, v. Grainger, 3 Burr. 1617, in- 

titled, in the court and cause, to this effect ;—James Long,of -, the 

defen^nt in this prosecution, maketh oath and saith that the plea here¬ 
unto annexed is true in substance and matter of fact!' It may be 
necessary to mention, that, although usual, it is not essential that the 
plea should state that the defendant was baptized by such a name; say¬ 
ing that it is his name, and that by that name he was always called 
and known, is sufficient. Walden Holman, 6 Mod. 116; 1 Salk .^: 
Read \.Matteur, Ilardw. 286 ; Com. Dig., Abatement (F. 17). The 
court will not upon motion quash a bad plea in abatement. R. v. 
Cooke, 2 B.S^ C. 618, 871. A plea of misnomer of surname may be 
easily framed from the above. See a precedent, Cr. Cir. C. 46.* See 
also a precedent of a plea of no addition of degree or mystery, Cr. Cir. 
C. 303; false additiim of place of residence, 1 VVent. 36. 

The replication to this plea is in form thus :—** And hereupon J.N. 
I^the clerk of the meace, or clerk of the arraigns], who prosecutes for 
our said lady the i^ueen in this behalf, saith, that the said indictment, 
by reason of anything by the said Jatnes Long in his said plea above 
alleged, ought not to be q%iashed; because he saith, that the said James 
Long, long before and at the time of the preferring of the said indictment, 
was, and still is known as well by the name of George Long as by tlte 
name of John I ong, to voit, at the parish aforesaid, in the county afore¬ 
said; and this he the said J. N. prays may be inquired of by the coun¬ 
try^* &c. Instead of replying, the prosecutor may, if the gi'and juiy 
be still sitting, alter the indictment, by substituting the name by 
which the defendant has pleaded for tlic name in the indictment, 
and have it preferred again and found, and the defendant again ar¬ 
raigned upon it; in which case, he will be estopped by his plea in 
abatement from again pleading a misnomer. This was formerly the 
practice; but a more effectual i*emedy is provided by the stat, 7 G. 4, 
c. 64, s. 19, which provides, that no indictment or information shall 
be abated by I'eason of any dilatory plea of misnomer, or of want of 
addition, or of wrong addition of the party offering such plea, if 
the court shall be satisfied, by affidavit or otherwise, of the truth of 
such plea; but, in such case, the court shall forthwith cause the in¬ 
dictment or informatioa*to be amended according to the truth, and 
call upon the party to plead thei^to, and proceed as if no such 
dUatory plea had been pleaded. {See ante, p. SO). 

It is apprehended, however, tlmt this statute does not affect the 
right of a peer, when indicted as a commoner, to plead in abatement 
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of an indictment for felony; for his title is not only part of his name, 
but giv^ him a different mode of trial, viz. by his neers. 

This issue is generally proved thus: the defenaant gives in evi¬ 
dence his certificate of baptism, with evidence of identity, or proves 
by parol evidence that he has always been called James, and not 
Geoi^e; and the prosecutor, on the other hand, proves that upon 
some occasion he has assumed the name of Geoi^, or that he has 
usually gone by that name. But it may be questioned, perhaps, 
whether the proof of this issue be not entirely on the prosecutor. 
It is said, indeed, to have been decided, that, if a defendant allege in 
his plea that he was baptized by a certain name, he will be held to 
strict proof of that fact; 1 Camp. 479; but this is a mistake; for, even 
supposidg the proof of the issue to be upon the defendant, he cannot 
be called upon to prove the inducement to his traverse, which is 
neither traversable nor traversed by the prosecutor. 

The judgment for the Queen upon a plea of abatement, in misde¬ 
meanors, is final; in treason and felony, that the defendant do an¬ 
swer over. R, v. GibsoUf 8 JEastf 107. The judgment for the de¬ 
fendant was foraierly that the indictment may be quashed, but now 
the indictment may be amended, and the defendant called to plead 
thereto, as if no such dilatory plea had been pleaded. 

— ■- 


Sect. 4. 


DEMURRER. 

Demurrebs in criminal cases have hitherto seldom occurred in 
practice; because, before the recent statute, 7 G. 4, e. 64, ss. 20, 21, 
the defendant might have had the same advantage upon the plea of 
not guilty, or by motion in arrest of judgment, that he could have 
had upon demurrer. But that statute has made a most material 
alteration in the law in this respect, by enacting, ‘(s. 20), “ that no 
judgment upon any indictment or information for any felony or 
misdemeanor, whether after verdict or outla\vry, or. by confession, 
default, or otherwise, shall be stayed or reversed for want of the 
averment of any matter unnecessary to be proved, nor for the 
omission of the words ‘as appears by the record,’ or of the words 
* with force and arms,’ or of the words * against the peace,’ nor for 
the insertion of the words * against the form of the statute,* instead 
of the words ‘against the form of the statutes,’ or vice versa; nor 
for that any person or persons mentioned in the indictment or in¬ 
formation is or are designated by a name of office or other descriptive 
appellation instead of his, her, or their proper name or names; nor 
for omitting to state the time at which the offence was committed, 
in any case where time is not of the essence of the offence; nor for 
stating the time imperfectly; nor for stating the offence to have been 
committed on a day subsequent to the finding of the indictment or 
exhibiting the infonnation, or on an impossible day, or on a day that 
never happened; nor for want of a proper or perfect venue, where 
the court shall appear by the indictment or information to have had 
jurisdiction over the offence^” and (s. 21).“that where the offence 
charged has l^en created by any statute, or subjected to a greater 
degree of punishment, or excluded from the benefit of clergy by any 
statute, the indictment or information shall, after verdict, be held 
sufficient to warrant tlie punishment prescribed by the statute, if it 
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describe the offence in the words of the statute.” It is observable 
that this enactment applies only to felonies^ and misdemeanors, whe¬ 
ther prosecuted by indictment or information, and that it does not 
extend to informations in the Crown Office, other than for misde¬ 
meanors, or to coroners’ inquisitions; (but similar provisions are 
made, with respect to coroners’ inquisitions, by the 6 7 Viet. c. 73); 
and that these objections, in cases to which the act applies, will no 
longer be available either in an-est of judgment, or on a writ of error. 
By pleading over, therefore, all these objections are waived; but they 
are still equally fatal if taken by demurrer. JRea. v. TV. Smith, 2 Jif. 

Hob. 109: JRcff. v. Zaw, Id. 197: v. Mllis, C. Mar, 564. And 

where a prisoner, in a case of felony, had, in his counsel’s absence, 
pleaded to an indictment which was objectionable on demurrer, the 
judge, on the counsel’s application, allowed him to demur, before the 
evidence was gone into. R^. v. Purchase, C. 3^ Mar. 617. But this 
will not be permitted in order to take advantage of a mere verbal 
objection. Meg. v. Odgers, 2 3f. Mob, 479. If the defendant suc¬ 
ceed upon demurrer, the judgment is not stayed or reversed, but, on 
the contrary, is given in his favour; and the words ** whether after 
verdict or outlawry, or by confession, default, or othet'wise^* do not 
extend the meaning of the clause beyond those eases in which the 
application is to stay or reverse the judgment. Sec also M. v. Hol¬ 
land, 4 T, M. 457. The following are forms of demurrers and join¬ 
ders :— 

Demurrer to an Indictment or Information. 

“ And the said J. S. in his own proper person cmieth into court here, 
and, having heard the said indictment Qor informatioYC\ read, saith, that 
the said indictment, [[or information^, and the matters therein contained, 
in manner and form as the same are above stated and set forth, arc not 
sufficient in law, and that he the said J. S, is vwt bound b^ the law of the 
land to answer the same; and this he is ready to verify: wherefore, 
for want of a sufficient indictment for information \ in this behalf, the 
said J, S. prays judgment, and that by the court he may he dismissed 
and discharged from the said premises in the said indictment [[or in- 
formatum\ spedfiedP 

Joinder, 

“And J. N., who prosecutes for our said lady the Queen in this be¬ 
half, saith, that the said indictment, and the matters thereincontained, in 
manner and form as the same are above stated and set forth, are siM- 
cient in law to compel the said J. 8. to answer the same; and the said J, 
N,, who prosecutes m aforesaid, is ready to verify and prove the same, 
as the court here shall direct and award: wherefore, inasmuch as the 
said J, 8. hath not answered to the said indictment, nor hitherto in any 
manner denied the same, the said J. N., for our said lady the Queen, 
prays judgment, and that the said J. 8. maybe convicted of the premises 
in the said indictment specified” The like rorm, mrdatis mutandis, may 
be adopted in the case of informations, and of indictments in the 
Court of Queen’s Bench. 

Demurrer to a Plea in Bar, 

“ And J, N,, who prosecutes for our said lady the Qteeen in this be¬ 
half, as to the said plea of tJio said J. 8. by him above pleaded, saith 
ikdt the same, and the matters therein contained, in manner and form as 
the same are abovejgleaded and set forth, are net sufficient in law to 
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bar or preclude our said lady the Queen from prosecuting the said indict^ 
ment against him the said J, S.; and tlM our said lady the Queen is not 
hound by the law of the lemd to answer the same j atid this he the said 
J, J\r., who prosecutes as aforesaid^ is ready to verify: wherefore, for 
want of a sufficient plea in this behalf, he the said J, N., for our said 
lady the Queen, prays judgment, and that the said J. S. maybe connived 
of the premises in the said indictment specified!* The like form, mu- 
tatis mutandis, m^ be adopted in the case of informations, and of in¬ 
dictments in the Court of Queen’s Bench. A demurrer to a plea in 
abatement is in the same form, except that it concludes with praying 
judgment, and that the said indi^ment may be adjudged good, and 
that the said J. S. may further answer therSto^* &c. 

Joinder. 

** And the said J. S. saith, that his said plea ^ him dbone pleaded, 
and the matters therein contained, in manner and form as the same are 
above pleaded and set forth, are sufficient in lane to bar and preclude 
our said lady the Queen from prosecuting the said indictment against 
him the said J. S.; and the said J. S. is ready to verify and prove the 
same, as the said court here shall direct and award: wherefore, inas¬ 
much as the said J. N., for our said lady the Queen, hath not answered 
the said plea, nor hitherto in any manner deni^ the same, the said J. S. 
prays judgment, and that by the court here he may he dismissed and dis¬ 
charged from the said premises in the said indictment specified!* The 
joiAder is the same, if the demurrer be to a plea in abatement, ex¬ 
cept that it concludes with praying judgment, and that the said in¬ 
dictment may be quashed,** &c. 

A dcmuiTer upon the part of the Crown, or of the defendant, 
(provided it be not to a plea in abatement or some subsequent plead¬ 
ing thereupon), has the effect of laying open to the court not only 
the pleading demurred to, but the entire record, for their judgment 
upon it as to the matter of law; Hob. 66, per Hcbart; 1 Saund. 
264, n. 5 ; and if two or more of the pleadings be bad in substance, 
the court will give judgment against the pai'ty who committed the 
first fault. Thus, for instance, if the indictment be bad, there shall 
be judgment for the defendant, although the bar be also insufficient; 
Pigofs case, 5 Co. 29 a; or even if it appear upon the face of the 
record, that the court have no jurisdiction of the offence charged in 
the indictment, the defendant may take advantage of this matter 
upon the demurrer. R. v. Feamley, 1 T. R. 316. 

The judgment for the defendant upon demurrer is, that he be dis¬ 
missed and discharged from the premises. The judgment against the 
defendant in misdemeanors is the same as upon demurrer in civil 
cases, R. v. Taylor, 6 D. 3^ R, 422 ',ZB.3c C, 602, 612, and the 
Court has the same power of permitting tlie defendant afterwards 
to plead over ; Reg. v. Birmingham and Gloucester Railway Co., 3 Q. 
B. 224; but demurrers in felonies have hitherto been of such rare oc¬ 
currence, that it is doubtful what judgment ought to be pronounced 
against the defendant. The older authorities go to shew that it is 
final; 2 Hawk, c. 31, s. 6 ; but by some this is doubted; and it is 
said, that infavorem mice, the defendant shall plead over ta the felony. 
Id.s.Q', 2 Hale,226, 267; ^Bl.Com. 334; R.rSTaylor, 6 D. 3^ R. 422; 
3 B. 3f C. 602,612 : R. v. Gibson, 8 Ea^, 107. In Reg. v. Purchase, 
SfMar.QVl, Patteson, J., treatedthisas a matter b^ond doubt; but in 
a subsequent case, in which that casewas cited, Tindal, C. J., stated 
it to be still “a veiy doubtful point,” whether this privUe^ extended 
to cases of felony not capital. R^» r. Bowen, \C. 3^ K. 604. In 
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several cases it has been ruled, indeed, that the defendant, in felony, 
may demur and plead over to the indictment at the same time ; Reg, 
V. Phelps, C, Mar, 181 : Reg. v. Adams, Id. 299 j but this was de¬ 
nied to be law in Reg, v. Odgers, 2 M. Si Rob. 479. 

An information may be amended after demurrer ; R. v. Holland, 4 
T. R. 457 : R, V. Wilkes, 4 Barr, 2568; but an indictment, which is 
a finding upon the oaths of the grand jury, can only be amended 
with their consent before they are discharged. 2 Hawk. c. 25, ss. 
97, 98. 


Sect. 5. 

SPECIAL PLEAS IN BAK. 

As all matter of excuse and justification may be given in evidence 
under the general issue, a special plea in bar seldom occurs in 
practice ; in tact, the only instance (with the exception of the pleas 
of avderfois acquit, &c., which shall ue treated of in the several divi¬ 
sions of this section) in which a special plea in bar seems requisite 
in criiuinal cases is, where a parish or county is indicted for not re¬ 
pairing a road or bridge, &c., and wishes to throw the onm of repair¬ 
ing upon some person or persons not bound of common right to 
repair it; in which case they must plead specially the liability of the 
party to repair, and the reason of his liability, so as to take the case 
out of the common-law rule, that every highway shall be repaired by 
the parish, and every bridge })y the county in which it is situate. 
See precedents of such pleas, po t. Book 2, Chap. 5, Sect. 2. The fol¬ 
lowing are the forms of special pleas in bar, replications, and re¬ 
joinders :— 

Special Pleas. 

And the said J. S. in his own proper person cometh into court 
here, and, having heard the said indictment [or informatiovT^ read, 
saith, that our said lady the Queen might not further to prosecute the 
said indictment against him the said J, S.; because he saith, that^* 
[&c., so proceeding to state the matter of the plea; and concluding 
thus]: And this he the said J. S. is ready to verify; wherefore he 
prays judgment, and that by the court here he may be dismissed and 
discharged from the said premises in the said indictment above speci¬ 
fied:* 

Replication. 

And hereupon J. N. [the clerk of the peace, or clerk of the ar- 
raigns3, who prosecutes for our said lady the Queen in this behalf, 
sews, that, by reason of anything in the said plea of the said J, S. 
above plead^ in bar alleged, our said lady the Queen ougM not to be 
precluded from prosecuting the said indictment against the said J, S,; 
because he says, that^* [&c., so proceeding to state the matter of the 
replication; and concluding thusj: And this he the said J. N, 
praps may be inquired of by the country:* Or, if it conclude with a 
verification, then thus; And this he the said J, N. is ready to verify; 
wherefore he prays judgment, and that the said J. S. me^ be convicted 
of the premises in the said indictment above specified:* 

Where the plea is to an indictment in the Queen’s Bench, the 
replication commences thus: ** And hereupon Peregrine DeaUry, 
R^uire, coroner and attorney of our said lady the Queen, in the court 
of our said lady the Queen, before the Queen herself, who prosecutes for 
our said lady the Queen in this behalf, says, that, by reason of^*^ &c.; 
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and the conclusion thus: “And tM» the said coroner and attorn^ of 
our said lady the Queen praysy* &c., as above. Where the plea 
is pleaded to an information, the replication is thus : “ And the said 
Attorney-General [or coroner and attom^'\ of oar said lady the Queens 
who prosecutes as aforesaid^ says, that, by reason of** &c. “ And 

this the said Attorney-General Tor coroner and attom^] of our said 
lady the Queen prays^* &c., as ^ove. 

If the replication conclude to the country, the similiter is then 
added, in making up the record: “ And the said J. S. doth the like. 
Therefore let a jury come^* &c., so proceeding with the award of the 
venire. But if the replication conclude with a verification, the de¬ 
fendant inust then rejoin. 


Rejoinder. 

“ And the said J. S., as to the said replication of the said J. N. to 
the said plea by him the said Jf. S., saith, that our lady the Queen, by 
reason of anything by the said J. N. in that r^lication alleged, ought 
not further ‘to prosecute the said indictment again^ him the said J". 
S,; because he saith, that” Q&c., so pi-ocecmng to state the mat¬ 
ter of the rejoinder; and concluding thus:] “ And of this he the said 

puts himself upon the country.** Or, if it he necessary to conclude 
with a verification, the conclusion may he in the same form as in a 
plea. ( Ante, jt?. 86). 

Having thus given the forms of special pleas, &c. generally, we 
shall now proceed to treat of those which usually occur in practice 
in this order;— 

1. Auterfois Acquit, 87. 

2. Auterfois Convict, 91. 

3. Auterfois Attaint, 92. 

4. Pardon, 93. 

1. Auterfois Acquit, 

When a man is indicted for an offence, and acquitted, he cannot 
afterwards be indicted for the same offence, provided the first in¬ 
dictment were such that he could have been lawfully convicted on 
it; and if he he thus indicted a second time, he may plead auteifow 
acquit, and it will be a good bar to the indictment. The true test 
by whicii the question, whether such a plea is a sufficient bar in 
any particular case, may be tried, is, whether the evidence necessary 
to support the second indictment would have been sufficient to pro¬ 
cure a legal conviction upon the first. R. v. Clark, 1 B. 4' B, 473. 
See also R. v. Emden, 9 East, 437; R. v. Sheen, 2 C. P. 6-34. 

Thus, an acquittal upon an indictment for buiglary and larceny 
may be pleaded to an indictment for a larceny of the same goods; 
because, upon the former indictment, the defendant might have 
been convicted of the larceny. But, if the first indictment were for 
a burglary, with intent to commit a larceny, and did not charge an 
actual larceny, an acquittal on it would not be a bar to a subse¬ 
quent indictment for the larcem'; 2 Hale, ^4fi; R. v. Vandercomb, 
2 Leach, 716; because the demndant could not have been con¬ 
victed of the larceny on the first indictment. An acquittal upon an 
indictment for murder may be pleaded in bar of another indictment 
for manslaughter; Post. 329; 2 Hale, 246; because the defendant 
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might be convicted of the manslaughter on the first indictment. 
And now, it seems, an acquittal on an indictment for murder, com¬ 
mitted in the perpetration of a bui^lary, (on which the prisoner 
might have been convicted of manslaughter, or even of assault, 
7 4^-1 Viet, c, 85, s. 11), would be an answer to the allegation 

of violence in a subsequent indictment for burglary with vimence, 
under the 7 TV. 4 <fif 1 Viet. e. 80, s. 2. Reg. v. Qvuldy 9 C. P. 
364. So, formerly, auterfois acquit of petit treason was a good bar to 
another indictment for murder, and e eonverso, for the same reason. 
Post. 325^ 329 ; 2 Hawk. e. 35, s. 5. So, an acquittal upon an indict¬ 
ment for manslaughter is, it seems, a bar to an indictment for mur¬ 
der. Post. 229; 4 Co. Rep. 466; Holcroffs ease, 2 Hale, 246; 1 
Stark. 305. And this rule is equalljr applicable, though the first in¬ 
dictment be against the defendant jointly with others, and the second 
against him alone; for upon the second indictment he may be con¬ 
victed of an offence committed by him separately or jointly with 
others; and the plea avers the identity of the offence charged in both 
the indictments. R. v. Hann, 1 Mood. C. C. 424. An acquittal by a 
competent jurisdiction abroad is a bar to an indictment for the same 
offence before any other tribimal.|/2. v. Ilidchinson, 1 Leach, 136 ; Bull. 
N. P. 245. But, in this case, the defendant should produce an exempli¬ 
fication of the record of his acquittal under the public seal of that 
state or kingdom where he has oeen tried and acquitted. Hvtchin-^ 
sorCs case, 3 Ac6.786; and see Beak v. Thgrwhit, 3 Mod. 194 ; 1 Show. 
6; Bull. N. P. 245 : R. v. Roche, 1 Leach, 134. Even an erroneous 
acquittal standing unreversed is a sufficient foundation for this plea. 
9 xf. 5, c. 2; 2 Inst. 318, 319; 2 Hale, 247. 

But an acquittal upon an indictment in a wrong county cannot be 
pleaded to a subsequent indictment for the offence in another county. 
Vauids case, 4 Co. 46 a, 46 bj Com. Dig., Indictment, (L). So, an 
acquittal upon an indictment for a felony is no bar to an indictment 
for a misdemeanor, and e comer so. 2 Hawk. c. 35, s. 5. An acquittal 
on an indictment for larceny is no bar to an indictment for the same 
offence charged as a false pretence, notwithstanding the proviso in 
stat. 7 4* 8 4, c. 29, s. 53. Reg. v. Henderson, 1 C. 4 Mar. 329. An 

acquittal as accessary is no bar to an indictment as principal, and e 
converso. 2 Hale, 244; Post. 361; 2 Hawk. c. 36, s. 11 ; R. v. Barry, 
7 C. 4 P- 836. Where, therefore, to an indictment chaiging the de¬ 
fendant as an accessary before the fact to child murder, he pleaded 
auterfois acquit upon an indictment charging him with having been 
present, aiding and abetting in the said murder, the judges held that 
the plea was no bar, and had been properly overruled at the trial. 
R.Y.Birehemugh, IMood. G. G. 477 ; 7 C.S^P. 575. So, an acquittal 
(o^udgment for the defendant on demurrer, Reg. v. Richmond, 1 C. 
4 P. 240) upon an insufficient indictment, is no bar to another in¬ 
dictment for the same offence. 4rGo. 45 a. Where the defendant 
was indicted for f^ing a will, which was set out in the indictment 
thus: ** I John Styles^* &c., and was acquitted for variance, the will 
given in evideiyde commencing ** John j^yles,** without the “ I,** —^it 
was holden tbit he could not plead this acquittal in bar of another 
indictment, reciting the will correctly, “John Styles^* &c. R. v. 
Coogan, 1 Leach, 448. So, where to an indictment for keeping a gam¬ 
ing-house, tempwre G. 4, the defendant pleaded that, at the sessions, 
4 G. 4, he was indicted for keeping a gaming-house on the 18th Ja¬ 
nuary, 67 G. 3, and on divers other days and times between that 
day and the teeing of the inquisition, against the peace of our lord 
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'the said King, with an averment that the offence in both indictments 
was the same,—it was holden no bar, because the contra pacem tied 
the prosecutor to proof of an offence in the reign of G. 3, the only 
king named in that indictment. B. v. Taylor^ 602. An 

ins(nvent debtor, who had been indicted for omitting goods out of liis 
schedule and acquitted, afterwards pleaded atUerfois acquit to 

* another indictment for omitting other goods out of the same sche> 
dule; and PaitesoUt J., held, that the plea was no bar to the second 
indictment, but said that such a course ought not to be adopted 
except under very peculiar circumstances. B. v, Champneys^ 2 M. S{ 
Boh, 26. 

The following is the fonn of the plea of auterfms acquit :— 

“ And the said J. S. in his ovm proper person c<meth into court herCy 
and, having heard the said indictment read, saiih, that our said lady the 
Queen ought not further to prosecute the said indictment against the said 
J. S.; because he saith, that heretofore, to wit, [at the general quarter 
sessions of the peace, holden at ——. ” so continuing the caption of 
the former indictment—“ it was presented that the said J. S., {then and 
there, and thereby described as J. S., late of -, in the comay afore¬ 

said, labourer), on the third day of^* &c.j continuing the indictment 
to the end; reciting it, however, in the past, and not in the present 
tense. Hccite also the remainder of the record to the end of the judg¬ 
ment in the past tense, in like manner. Then proceed thus] : As 
by the record thereof more fully and at large appears ; which said judg¬ 
ment still remains in full force and effect, and not in the least reversed 
or made void. And the said J. S. in J act saith, that he the said J. 8., 
and the said J. 8. so indicted and acquitted as last aforesaid, are one 
and the same person, and not other and dfferent persons ; and that the 
[felony and larceny] of which he the said J. 8. was so indicted and ac¬ 
quitted as aforesaid, and the [felony and larceny] of which he is now 
indicted, are one and the same [felony and larceny], and not other and 
different [felonies and larcenies]. And this he the said J, 8. is ready 
to verify; wherefore he prays judgment, and that by the court here he 
may be dismissed and discharged from the said premises in the pre¬ 
sent indictment specified.*^ The plea ought properly to be on parch¬ 
ment, signed by counsel: the court, however, will not reject the plea 
because it is informal, but will assign counsel to prepare it in a proper 
form fur the defendant. B, v. Chamberlain, 6 6. P. 93. 

If the indictment be for felony or treason, the defendant, besides 
this plea of autetfois acquit, should also plead over to the felony, &c. 
B. V. VandercorUb, 2 Leach, 712. In such a case, therefore, continue 
the plea thus: ** And as to the felony and larceny ofwhich the said J. 8. 
now stands indicted, he the said J. 8. saith, that he is not guilty thereof; 
and of this he the said J. 8. puts himself upon the country.” If, how¬ 
ever, the defendant pleads auterfois acquit without pleading over to the 
felony, after his special plea is found against him, he mi^ still plead 
over to the feloiw. 2 Hawk, c, 23, s. 128; B. v. Sheen, 2C.S^ P, 634: 
B. v. JVelch, MS., 1828; Car. Sup. 66. 

Where the offence is alleged in the two indictments to have been 
committed at different times or places, they are nevertheless suffi¬ 
ciently identified by the above general averment, that they are one 
and the same offence. But if one of the indictments appear to be 
for the murder of a person unknown, or for larceny of the goods 
of a person unknown, and the other for the murder of J. N., or for 
larceny of the goods of J, N., the plea should also aver that the per- 
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son so described os a person unknown, and J. N., are one and the 
same person, and not different persons. So, if one indictment be for 
the murder of J. N., or for larceny of the goods of J. N., and the 
other indictment be for the murder of J._G., or for larceny of the 
goods of J. G., the two offences may be identified by an averment 
that the said J. G. was known as well by the name of J, N. as J. G. 
See 2 Hawh. c. 35, s. 3. It may be neces^ry to observe, that the re- ' 
cord of the former indictment and acquittal must be set out in the 
plea ; otherwise it will be bad upon demurrer. R. v. Wildep^ 1 M, 

Selw. 183. 

In the case of a plea of auterfois acquit^ a jury are sworn instanter 
to try the issue; R. v. Scotty 1 Leam, 404; and therefore there is 
no replication actually pleaded upon the part of the Crown. But see 
2 C. P. 635. But a replication and similiter must be entered 
upon the record, when afterwards made up. The form may be thus: 

And hereupon A. B, Qhe clerk of the peace, or clerk of arraigns]], 
who prosecutes for our said lady the Queen in this behalf says, thaty 
by reason of anything in the said plea of the said J. S. above pleaded 
in bar allegedy our said lady the Queen ought not to be precluded from 
prosecuting the said indictment against the said J. S.; because he says, 
ihai there is not any record of the said supposed acquittaly in manner and 
form as the said J. S. hedh above in his said plea alleged; and this he 
the said A, B. mays may be inquired of by the country. And the 
said J. S. doth the like. Therefore let a jury comcy' &c. Or, instead 
of tendering an issue as to the record, the prosecutor may, it should 
seem, tender an issue as to the identity of the party. The replica¬ 
tion concludes to the country, and no day is given to bring in the 
record, as in civil actions; because, in criminal cases, there can 
be no trial by the record, it must be by jury only. 

The proof of the issue lies upon the defendant. To prove it, he 
has merely to prove the record, m the manner pointed out hereafter, 
under the title Evidencey Ch. 2, s. 3 ; and secondly, to prove the 
averment of identity contained in his plea. See 2 Russ. 721, n. 
Where the second indictment is preferred at the same assizes, tlie 
original indictment and minutes of the verdict are receivable in evi¬ 
dence, in support of the plea of auterfois acquity without a record 
being drawn up. R. v. Parryy 7 C. <Sf P. 836. But where the pre¬ 
vious acquittal was at a previous court in the same jurisdiction, or 
in a different jurisdiction, it can only be proved by the record. R. 
V. BowmaHy 7 G. P. 101, 337. 

The judgment against the defendant, in felonies, is respondeat 
ouster; or rather, as the defendant generally pleads over to the 
felony at the same time with the issue in the plea of auterfois acquity 
the jury are chai-ged again to inquire of the second issue, and the 
trial proceeds as if no plea in bar had been pleaded. R. v. Vander^ 
comby 2 Leachy 708 : R v. Coaany 1 Leaehy 448: R. v. Sheeuy 2 G. 
^ P. 635. In misdemeanors tne judgment is final. R. v. G<ddardy 
2 Id. Raym. 922; 2 HalCy 256. When the plea is allowed, the 
judgment is that the defendant shall go without day, and he is alto¬ 
gether discharged from the prosecution. 2 HaUy 391. See 1 Dea- 
coUy p. 90. The verdict for the prisoners on the issue in the plea 
cannot be set aside nn(l a new trial had, although without evidence 
and against the opinion of the judge. R. v. Xea, 2 G. C. 9. 
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2. Avierfois Conmct. 

Formerly, a man convicted of a clergyable felony, and who had 
prayed the benefit of clergy, might plead such conviction and prayer 
of clergy in bar of any subsequent indictment, either for the felony 
of which he was convicted, or for any other clergyable felony com- 
■ mitted by liim previously to his conviction. Seestat. 25 Ed. 3, c. 5; 
8 Eliz. c. 4; 18 Eliz. c. 7 ; 2 Hawk. c. 36 : R. v. Jennings^ R. R. 
388; 1 Stark. 3J1. See 7 8 O. 4, c. 28, s. 6. By stat. 6 G. 4, 

c. 25, s. 4, the benefit of the allowance of clergy was restricted to the 
individual charge upon which it was allowed ; and now, a previous 
conviction can only be pleaded in bar of any subsequent inaictment 
for tlie felony of which the defendant has previously been convicted. 
See 4 lif: Cam. 336 ; 2 Haley 251; Vaux's case, 4 Co. 45 a. The same 
rules api)ly generally to this plea as to the plea of auterfois acquit. 

Analogous to the defences of auterfois acquit and auterfois convicty is 
the defence that the defendant has before been convicted or discharged 
under the stat. 9 G. 4, c. 31, s. 27. That section enacts, tliat any per¬ 
son committing any assault and hattery may be adjudged, on con¬ 
viction thereof before two justices of the peace, to pay a fine not ex¬ 
ceeding bl.y with costa, or may be committed for a term not exceeding 
tw'o calendar months, unless the fine and costs be sooner paid; but if 
the justices, upon the hearing of any such case, shall deem the offence 
not to be proved, or shall find the assault or battery to have been justi¬ 
fied, or so trifling as not to merit any ]iunishment, they shall forthwith 
{Le. before they separate, Reg. v. Robinsony 12 Ad. St; E. 672 ; 4 
Z).31{)) make out a certificate under their hands, stating the fact of 
such dismissal, and shall deliver the certificate to the party against 
wliom the comjJaint was pi-eferred. By s, 28, if the party shall have 
obtained such certificate, or, having been convicted, shall have paid 
the whole amount adjudged to be paid, or suffered the imprisonment 
awarded for the non-payment, he shall be released from all farther or 
other proceedings, civil or criminal,/or same cause. But by s. 29, 

the justices are prohibited from adjudicating on any assault or battery 
which they shall find to have been accompanied by any attempt to 
commit felony, or which they shall think, from any other circum¬ 
stance, to bo fit subject for prosecution by indictment, or in which 
any <]uestion arises as to the title to land, &c., or as to any bank¬ 
ruptcy, insolvency, or execution. Tins defence must be specially 
pleaded. The form of the plea may be as follows :— 

^*And the said J. S. in his own proper person cometh into court here, 
and, having heard the said indictment read, saith, that our said tody the 
Queen oupht not further to prosecute the said indictment against him 
the said J. S. in respect of the ofence in the said indictment mentioned, 

because he saith, that heretofore, to wit, cm the - day of———, in the 

year of our Jjord -, at the parish of -, in the county of 

-, he the said J. S. was, upon the complaint of <SfC. [reciting 

the information before the magistrates in the past tense I, ccmvicted be¬ 
fore the said A. B., clerk, and the said C. D., Esq., two of her Majesty’s 
justices of the peace in and for the said county, for that he the saidJ. S. 
did, within three calendar months then last pa^, to wit, on See. at Sfc., 
with force and arms, unlawfully assault and beext the said J. N., in the 
peace of our said lady the Queen then and there being, contrary to the sta¬ 
tute in that case made and premded; and the said justices did then and 
there adjudge the said J, S. for this said offence toforfeit andpay the sum 
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of 51. of lawful money of Great Britain; andf in default of immediate pay- 
ment of the said sum oj 51. hy the said J. S. as aforesaid^ they the said jus¬ 
tices did adjudge the said J. S. to he imprisoned in the house of correction 
for the said county for the space of two calendar months, tmless the said 
sum of 51. should he sooner paid; and the said justices did direct that the 
said sum of 5l. should he paid to E. F., one of the overseers of tfte poor 

of the parish of - ajmresaid, in which parish the said offence was' 

committed, to he hy him applied according to the directions oj the statute 
in that case made and provided, as hy the record of the said conviction 
more fully and at large appears; which said judgment and conviction 
still remains in full force and effect, and not in the least reversed or 
made void. And the said J. S. further saiih, thyt the assault and battery 
of the said J. N., of which he the said J. S. was so convicted as aforesaid, 
and the stabbing, cutting, and wounding of the saidj. N. in the said in¬ 
dictment mentioned, are one and the same assault and battery, and not 
taker and different. And he the said J. 8. further saith, that he the 
said J. S. hath duly paid the whole amount of the said sum of 51. so 
adjudged hy the said justices to be paid under the said conviction as 
aforesaid to the said E.F., ^c., being such overseer of the said parish of 

- as aforesaid. And this he the said J. 8. is ready to verify; 

wherefore he prays judgment if our said lady the Queen ought further 
to prosecute the said iimictment against him the said J. 8. in respect 
of the said offence in the said indictment mentioned, and that he the said 
J. 8. may he dismissed and discharged from the same. And as to the 
felony aforesaid in the said indictment mentioned, the said J. 8. saith 
that he is not guilty thereof, and therefore he puts himself upon the 
country'* &c. ff the complaint was dismissed by the justices, the plea 
must be framed accordingly. 

The replication may be as follows:—** And hereupon A. B. 
Qhe clerk of the peace, or clerk of arraigns^, who prosecutes for 
our said lady the Queen in this behalf, says, that, by reason of any¬ 
thing in the said plea of the said J. 8. above pleaded in bar allege, 
our said lady the Queen ought not to be precluded from prosecut¬ 
ing the said indictment against the said J. 8.; because he says, that 
there is not any record of the said supposed conviction, in manner and 
form as the said J. 8. hath above in his said plea alleged; and this he 
the said A. B. prays may be inquired of by the country," &c. j^In 
the case of a dismissal of the complaint by the justices, the replication 
should traverse the fact of the granting of the certificate.] 8ee Beg. 
V, Robinson, 12 Ad. E. 672 ; 4 Pen B. 397: Beg. v. Walker, 2 M. 

Rcd>. 446. It was decided in the latter case, that a plea of a con¬ 
viction or acquittal under the 9 G. 4, c. 31, s. 27, is a bar to an in- 
dictmAlt for a felonious stabbing, &c., in the same transaction; for 
the justices are to determine whether the assault was accompanied 
by any felonious transaction, and their decision on that is final. The 
production of the certificate is of itself sufficient evidence of the dis¬ 
charge hy the justices, without proof of their signature or official cha¬ 
racter. 8 9 Viet. c. 113, s. 1. 

3. Auterfois Attaint. 

Before the recent stat. 7 8 G. 4, c. 28, s. 4, if a man were 

attainted of treason o^ felony whilst the attainder remained in force, 
he could not, with certain exceptions, be indicted for another felony, 
whether such other felony were committed before or after his at¬ 
tainder; because, being already attainted, and therefore dead in 
contemplation of law, and his property forfeited, a prosecution for 
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any other offence was considered useless. But now attainder is no 
bar, unless for the same offence as that charged in the indictment, 

S^QG. 4, c. 28, s, 4, and, in effect, the plea of auterfais aUaini is 
at an end. 4 Bl. Com. 337, n. 

Tho same rules apply to this plea as to the plea of mAerfoU ac^^, 
with respect to the pleading and production of the record, the aver- 
’ ments of identity, and the proceedings on the plea at the trial. 

4. Pardon. 

^ A pardon may be pleaded in bar to the indictment; or, after ver¬ 
dict, m arrest of judgment; or, after judgment, in bar of execution. 
But it must be observed, that it is necessai^ to plead it at the first 
opportunity the defendant may have of so doing; if, for instance, he 
have obtained a pardon before arraignment, and, instead of pleading 
it in bar, he plead the general issue, he shall be deemed to have 
waived the benefit of it, and cannot afterwards avail himself of it in 
arrest of judgment. R. v. Norris, 1 Rol. Rep. 297; 2 Keh. 25. What 
has now been mentioned, however, relates to the Q,ueen*s pardon 
only; for a statute pardon need not be pleaded. Post. 43; Stand/. 
103 a y 3 Inst. 234; Plated. 83, 84, unless there be exceptions in it; 
2 Hale, 252 ; 3 Inst. 334 ; nor can the defendant lose me benefit of 
it by his own laches or negligence. 

Formerly pardon could only be pleaded under the great seal; 
lord Warwicks case, 13 St. Tr. 1015: R. v. Gully, 1 Lea^, 98: Bull 
V. Tilt, 1 2?. P. 199. See R. v. Beaton, 1 W. Bl. 479: R. v. Mil¬ 
ler, 2 IF. Bl. 799: Bullock v. Dodds, 2 B.8^ Aid. 268; in which case 
the letters patent are set out with profert, and the plea concludes 
thus:—“ By reason of which said letters patent, the said J. S. prays 
that hy the court here ne may be dismissed and discharged from the said 
premises in the said indictment specified.** But now, in the case of a 
free or conditional pardon, under the Queen’s sign manual, counter¬ 
signed by one of the secretaries of state, the discharge of the offender 
from custody in the former case, or the performance of the condition 
in the latter, has the effect of a pardon under the great seal as to the 
felony for which the pardon is granted, but will not prevent or miti¬ 
gate the punishment in any subsequent conviction for any felony 
committed after the granting any such pardon. 7 3 G. 4, e. 28, 
s. 13. See C G. 4, c. 25, 1 ; 9 6r. 4, c. 32, s. 3. If there be any 
variance in the description of tj^e offence or party between the par¬ 
don and the indictment, it may be made good in the plea, by aver¬ 
ments of identity, in the same manner as in the plea of auterfois ac¬ 
quit. (See ante, p. 89). 


♦ • 

Sect. 6. 

GENERAL ISSUE. 

The general issue is pleaded by the prisoner mvd voce at the bar, 
in these words, “ mt guuty;** by which plea, without further form, 
every person, not having privilege of peerage, upon being arraigned 
upon any indictment for treason, felony, of piracy, is deemed to 
have put himself upon the country for trial. 7 8 4, c. 28, s. 1. 

And, if any person being arraigned upon, or charged with, any in¬ 
dictment or information for treason, felony, piracy, or misdemeanor. 
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shall stand mate of malice, or will not answer directly to the indict¬ 
ment or information, the court may order the proper officer to enter 
a plea of **not guiltv” on behalf of such peraon; and the plea so 
entered shall have the same force and effect as if such person had 
actually pleaded the same. 7 8 G. 4, c. 28, s. 2. A prisoner, who 

had been previously tried and convicted, but whose trim was deemed 
a nullity on account of some informality in swearing the witnesses, 
was again arraigned upon an indictment for the same offence, and re¬ 
fused to plead, alleging that he had been already tried: LittledaU, J,, 
and Vaiipkan, B., ordered a plea of not guilty to be entered for him 
under tliis section. R. v. Bitton, G C. ^ P. 92. A person deaf and 
dumb was to be tried for a felony; the judge ordered a jury to be 
impannelled, to try whether he was mute by the visitation of God; 
the jury found that he was so: they were then sworn to try whether 
he was able to plead, which they found in the affinnativc, and the 
defendant by a sign pleaded not guilty: the judge then ordered the 
jury to bo impannelled to try w'hether the defendant was now sane or 
not, and, on this question, directed them to say whether the defend¬ 
ant had sufficient intellect to understand the course of the proceed¬ 
ings, to make a proper defence, to challenge the jurors and compre¬ 
hend the details of the evidence, and that if they thought he had not, 
they should find him of non-sane mind. R. v. Pritchard, 7 C. P, 
.30.8. When the record is made up, the genei*al issue appears ui^on it 
thus : **And he the said J. S. forthwith being demanded concerning the 
premises in the said indictment above specified and charged upon him, 
now tie will acquit himself thereof, saith, that he is not guilty thereof.^* 
And the s-imiliter is then added thus: “And J. N. Qthe clerk of the 
peace, or clerk of arraigns], tcho prosecutes for our said lady the 
Queen in this behalfdoth the like. Therefore let a jury come,’’ &c., so pro¬ 
ceeding with the award of the venire. Where a prisoner has ])leaded 
guilty to a charge of felony, and sentence has l)eon passed upon him, 
no cannot afterwards retract his plea and plead not guilty. Reg. v. 
Sell, 9 a Si P. 346. 

In informations, and in indictments for not rei)airing roads and 
bridges, &c., where the defendant is allowed, ex gratia, to appear by 
attorney, the general issue is regularly ingrossofl, and filed with the 
proper officer. It is in form thus : “And the said J. S., by A. B. hts 
attorney, cometh into court here, and, having heard the. same indictment 
H^or information'^ read, saith, that he is not guilty of the said pirmises 
%n the said indictment For informat^nt] above specified and charged 
upon him; and of this the said V. S. puts himself upon the country.” 
Aftenvards, in making up the record, the similiter is added thus: 
“ And J. N., who prosecutes for our said lady the Queen in this behalf, 
doth the like,” if it be pleaded to an indictment at the assi/.cs or ses¬ 
sions ; but if to an indictment in the Queen’s Bench, then thus; 
“And Christopher Rolnnson, Esquire, coroner and attorney of our said 
lady the Quern, in the court of our said lady the Queen before the 
Queen herself, who prosecutes for our said lady the Queen in this be¬ 
half, doth the like;” or if to an information, then thus: “ And the 
satd Attcrmey-General [|or coroner and aUorney~\ of our said lady the 
Queen, who prosecutes as aforesaid for our said lady the Queen, doth 
the like.” 

The general issue makes it incumbent upon the prosecutor to prove 
every fact and circumstance constituting the offence, as stated in the 
indictment or information. On the other hand, the defendant may 
give in evidence, under this plea, not only every thing which nega- 
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tives the allegations in the indictment, but also all matter of excuse 
and justification. 

If the defendant gives any evidence, whether written or parol, the 
counsel for the prosecution has the ri^ht of reply. Even if the evi¬ 
dence for the defendant be only to his character, it gives, in strict¬ 
ness, a right of reply, although it is seldom exercised in such case. 
(See post, p, 162). If two prisoners are indicted jointly for the same 
offence, and one call witnesses, it seems that the counsel for the 
prisoner is entitled to a general reply; but if the offences are sepa¬ 
rate, and they might have been separately indicted, he can reply only 
on the case of the party who has called witnesses. Beff, v. Hayes, 
2M. ^ Bob. 165; Bey. v. Jordan, 9 C.S^ P. 118. Wherever the de¬ 
fendant gives evidence to prove new matter by way of defence, which 
the Crown could not foresee, the counsel for the prosecution is entitled 
to give evidence in reply, to contradict it. See Beg, v. Frost, 9 (7. 

P. 159. 
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PART II. 

EVIDENCE OEKEBALLT. 


CHAPTER I. 

WHAT ALLEGATIONS MUST BE PBOVED. 

WHERE the defendant pleads the general issue, not guilty, the 
prosecutor is obli^d to prove at the t'rid every fact and circumstance 
stated in the indictment which is material and necessary to consti> 
tute the offence. So, y^here the replication or other pleading on the 
part of thQ prosecution consists of a general traverse of the defend¬ 
ant’s pleading, the defendant must prove the facts thus traversed and 
put in issue. The parts of a pleading required to be thus proved 
may b.e considered under the following heads ;— 

Time ^—The'day and year on which facts are stated in the indict¬ 
ment or other pleading to have occurred are not in general material; 
and the facts may be proved to have occurred upon any other day 
previous to the preferring of the indictment. ante^p\ 40). R, v. 
Chamock, HoU, 301; 1 Salk. 288 ; 9 St. Tr. 687—605, 642—562 ; 
Fast. 7, 8; 9 East, 167 ; 1 Phil. Ev. 203 : R. v. Levy, 2 Stark. N. P. 
468. To this rule, however, there are these acceptions: namely. 
First, that in all cases where bills of exchange, promissory notes, or 
other written instruments, not under seal, are pleaded, the date, if 
stated, must correspond with the date of the instrument when pro¬ 
duced in evidence at the trial. Coxon v. Lyon, 2 Gamp. 307, n. See 
Freeman v. Jacob, 4 Gamp. 209. Secondly, as deeds may be pleaded 
either according to the date which they bear, or to the day on w’hich 
they were delivered, if a deed produced in evidence bear date on a 
day different from that stated in the pleading, the party producing it 
must prove that it was in fact delivered on the uay alleged in the 
pleading. Thirdly, if any time stated in a pleading is to be proved 
by matter of record, it must be correctly stated. See Grey v. Bennet, 
1 T. R. 666; Pope v. Foster, 4 T. R. 690 : Woodford v. Ashley, 11 
Easl, 608 : Rastall v. I^r^ton, 1 H. 'Bl. 49; 2 Sound. 291 b. In 
these several respects, any—the slightest—^variance between the 
time so stated,and that appearing from the instrument or record when 
produced, will, in felonies, be fatal; but, in misdemeanors, the vari¬ 
ance may, in certain cases, be amended at trial. 9 O. 4, c. 15, (See 
post,p. 103). Fourthly, when the precise date of any fact is necessary 
to ascertain and determine with precision the offence charged, or 
the matter alleged in excuse or justification, any—^the lightest—^va¬ 
riance between the pleading and evidence in that respect will be fatal. 
And lastly, where time is of the essence of the offence, as in burglary 
or the like, the offence must be proved to have been commuted in the 
night-time; although the day on which the offence is chfizged to have 
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been committed is immaterial, and it mav be proved to have been 
committed on anyt other day previous to tne preferring of the indict¬ 
ment. In murder, also, the death must be proved to have taken 
place within a year and a day from the time at which the stroke is 
proved to have been given. 2 Hmoh. c. 23,90. 

' P/ace. 3 —It is not in general necessary to prove that the facts 
stated in the indictment or subsequent pleading occurred in the parish^ 
or place therein alleged ; it is sufficient to prove that they occurred 
within the county or other extent of the court’s jurisdiction. 2 Hawk, 
c. 25, 8, 84, {antey p. 40). But they must be proved to have been com¬ 
mitted within the coupty, or other extent of the court’s jurisdiction, 
otherwise the defendant must be acquitted. {See onfe, p. 38). And 
where a forged bill of exchan^ was founa upon J. S., who re¬ 
sided in Wiltshire, and had redded there about a year under a 
false name, but which bill bore date more than two years previously 
to its being found upon him, and at a time when he lived in Somerset¬ 
shire ; on an indictment i^ainst him for a foigery of the bill in Wilt¬ 
shire, this was holden not to be sufficient evidence of the offence 
having been committed in that county. R, v. Crockery 2 New R^, 
87: see R. Sf R. 99, n. But although the offence must be proved to 
have been committed in the county where the prisoner is tried, after 
such proof, the acts of the prisoner in any other county, tending to 
establish the charge against him, are properly admissible in evidence. 

1 Ph. Ev, 206. If there be no such place as that stated in the in¬ 
dictment, it is immaterial. R, v. Woodwardy 1 Mood, C. C, 323. 
The stat. 9 H, 6, st, 1, c. 1, s. 3, {see 7 H. 6. c. 18, and 18 H, 6, c. 12), 
which declared the indictment to be void in such a case, is now re¬ 
pealed ; and a further ground for the objection is removed by the 
jury in criminal cases being now returned decorpore comitatiis. 6 O, 
4, c. 50, s, 20. An indictment alleged a highway robbery to have 
been committed in the parish of St. Thomas Pensfordy but the wit¬ 
ness called it the parish of Pensfordy upon which it was objected that 
there was no proof that there was in the county any such parish as 
that laid in the indictment: LittUdaley J., before whom the indictment 
was tried, said, that the objection was not valid, and that he had once 
reserved a case for the opinion of the judges upon the very point, and 
a great majority of the judges held that it was not incumbent upon 
the prosecutor to prove affirmatively the existence within the county 
of the parish laid in the Indictment, and expressed a doubt how they 
should hold, even where it was proved negatively for the prisoner, 
that no such parish existed. R. v. Dowlmgy Rp. A M.'N, P, 433. 

To the above rule, as to the parish and place being immaterial, 
there are, however, these exceptions: namely, Firsty that if the sta¬ 
tute upon which the indictment is framed give the penalty to the 
poor o^ the parish in which the offence was committed, the offence 
must be proved to have been committed in the parish stated in the 
indictment. Secondlyy upon an indictment agmnst a parish for not 
repairing a road, the part of the road out of repair must be proved 
to be within the pa^isn; and the same in all other cases in which the 

§ lace where the ^t occurred is a necessary ingredient in the offence. 
hirdly, if a place mentioned in pleading be stated as part of the 
description of a written instrument, or is to b6 proved by matter of 
record, any—^the slightest—^variance between the place as stated, 
and that appearing from the written instrument or record when pro¬ 
ceed, will, in felonies, be fatal: see PiU v. Chreeny 9 Easty 188: 
Pool V. Courty 4 Taunt, 700: Goodtith r, TValter, Id', 761: Morgan 
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V. Edwards, 6 Taunt. 394: Ooodtitle v. Lammiman, 2 Camp. 274; 
but, in misdemeanors, the variance may be amended at the trial. 9 

G. 4, c. 16. {Seepost,p. 103). And Unstlp, where the place is stated as 
matter of local description, and not m venue merely, the slightest 
variance between the description of it in the indictment and the evi¬ 
dence will be fatal; even thoagh the injury be partly local, and 
partly transitory; for, the whole oeing one entire fact, tne local de¬ 
scription becomes desci^tive of the transitory injury. R, v. Cranage, 
1 Salk..2l8& ; 2 Susrk. Ev. 1671. Thus, for instance, on an indictment 
for stealing in the dwelling-house, &c., for buijglary, for forcible en¬ 
try, or the like, if there be the slightest variance between the in¬ 
dictment and evidence in the name of the parish or place where the 
house is situate, or in any other description given of it, the defendant 
must be acquitted. The rule is the same, in this respect, in criminal 
cases as in civil actions; and where, in an action for non-residence, 
the parish was styled in the declaration St. EtheJburg, and the real 
name appeared in evidence to be St. Ethelhurga, it was holden a fatal 
variance. Wilson v. Gilbert, 2 B. <S|- P. 281. So, in an action for a nui¬ 
sance in erecting a weir, if it be described in the declaration to be at 

H. , and be proved to be at a lower part of the same water, called T., 
the vfiriance is fatal. Shaw v. Wrigley, 2 East, 600. With reference 
to the description of the parish, there are several apparently conflict¬ 
ing authorities, which can only be reconciled upon the principle that 
it is sufficient to describe the parish either by its strict legal or popu¬ 
lar name, provided the description be such as cannot mislead. Thus 
where, in ejectment, the premises were alleged to be in Famham, and 
proved to be in Famham Royal, it w'as holden not to be a fatal variance, 
unless it were shewn that there were two Famhams. Doe v. Salter, 
13 East, 9. Where the premises were laid to be in Westhury, and it 
was proved that there were two parishes of that name in the county, 
Westbury-upon-Trim and Westbury-upon-Severn, the objection of 
variance was overruled, because in common parlance the addition 
was hot used, and the description could not mislead. Doe v. Harris, 
6 M. Sf Sel. 32G. So, where premises were described as situate in 
the parish of Lambeth, the real name of the parish being St. Mary, 
Lambeth, though usually called Lambeth, the variance was holden to 
be immaterial. Kirkland v. Pounset, 1 Taunt. 670 ; R. v. Glossop, 
4B. & Aid. 619. In Taylor v. Willans, 11 B, Moore, 448 ; 9 Bingh. 
449, the parish was described as the parish of St. James, in the county 
of Middlesex, and it appeared, from acts of Parliament, that there 
were two parishes of St. James, the one James, Clerkenwell, and 
the other, that laid in the declaration, sometimes called St. James, 
and sometimes James in the liberties of Westminster/ upon which 
ground the description was holden sufficient. And where, in eject¬ 
ment, the premises were alleged to be in the parish of St. Luke, in 
the county of Middlesex, and there appeared to be two parishes of St. 
Luke, the one St. Luke, Chelsea, and the other, that in which the 
premises were, sometimes called St. Luke, Old Street, but more com¬ 
monly St. IaJk, Middlesex; the description was holden sufficient, as 
it could not mislead. Doe v. Carter, 2,Y,S^J. 492. A prisoner was 
indicted at the Central Criminal Court for burglary in a house stated 
in the indictment to' be situate at the parish of Woolwich. The 
prosecutor stated that the correct name of the parish was St. Mary, 
Woolwich/ but it being called in the Central Criminal Court Act, 
4 Sf 6 W. 4, c, 36, 8. 2, the parish of Woolwich, the indictment was 
therefore held i|ufficieut. Reg. v. iS^, John, 9 C7. ^ i^.dO, But where. 
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in an action of trespass for breaking a house in the parish of Clerkm- 
wellf there a|mearea to be two parishes in Clerkenvoelly James and 
St,^ John^ ana the house was situate in the former, C. J., non¬ 

suited the plaintiflF. Taylor v. Hooman, 1 B. Moore, 161; 1 HoU, 
523. And where the premises were laid in the parish of George 
the Martyr, Bloomsbury, and were proved to be in that of 8t. George, 
Bloomsbury, there being two parishes of St. George in Bloomsbary, the 
one called St. George the Martyr, and the other St. George, Blooms¬ 
bury, the plaintiff was nonsuited. Harris v. Cooke, 2 B. moore, 687; 
8 Taunt. 639. 

Where a parish is situated in two counties, it is sufficient to de¬ 
scribe it as being in the county in which the offence is committed; 
/2.,v. Perkins, 4i G. P. 363; unless the offence be of a local nature, 
in which c^e it must be alleged to have been committed in that part 
of the parish which is within the county in which tlie defendant is 
tried. Reg. v. Brookes, C. Jj- Mar. 643. 

The^ Offence charged.’] —^Every offence consists of certain acts done 
or omitted,^ under certain circumstances, all of which must be stated 
in the indictment, (see ante, p. 41), and be proved as laid; any 
material variance between the fact laid and the fact proved will be 
fatal. Thus, for instance, where, in an indictment for obtaining 
money by false pretences, the false pretence stated was, that the 
defendant said that he had paid a sum of money into the bank, and 
the proof was, that he said that a sum of money had been paid into 
the bank, without sjvying by whom, the defendant was acquitted for 
the variance. Lord Ellenborough holding that there was a difference 
in substance between the two assertions. R. v. PUsUm, 1 Camp. 
.494. lu an indictment for larceny, the evidence must correspond 
strictly with the^ indictment as to the species of goods stolen; as, 
for histance, an indictment for stealing a pair of shoes cannot be 
supported by evidence of a larceny of a pair of boots. Where an 
indictment (on the repealed stat. 16 f?. 2, c. 34, and 14 G. 2, c. 6, 
w’hich made it felony without benefit of clergy to steal any cow, ox, 
heifer, _&c.) charged the defendant with stealing a cow, and in evi¬ 
dence it Avas proved to be a heifer, this was holden to be a fatal 
variance; for the statute having mentioned both cow and heifer, 
proved that the words were not considered by the legislature as 
synonymous. R. v. Cooke, 2 East, P. C. 617; 1 Leach, 123. See 
also R. V. Douglas, 1 Camp. 212. In like manner it was decided, 
that, as the statute specified lambs and sheep, an indictment for 
stealing lambs was not proved by evidence of stealing sheep; R. v. 
Loom, 1 Mood. C. C. 160; and, for the same reason, it has been 
holden, upon the stat. 7 Sf 8 G. 4, c. 29, s. 26, that an indictment 
for stealing a sheep is not supported W proof of stealing an ewe. R. 
V. Puddifoot, 1 Mood. C. 6'. 247: R. v. Birket, 4 C. ^ P. 216: 
but see R^g. y. M*Oulley, 2 Mood. G. C. 84, {arae, p. 61), contra. 
Where an indictment upon the repealed stat. 43 G. 3, c. 68, charged 
the defendant with cutting JT. S.,%nd the evidence proved a stabbing, 
the variance was holden fatal, for the statute used the alternative, stab 
or cut. R. V. M^Dermot, R. Sf R. 366. Upon an indictment for 
perjury, the oath was alleged to have been talcen at the assizes be¬ 
fore justices assigned to take the assizes, and it was holden a fatal 
variance that the oath was administered when the judge w'as sitting 
under the commission of oyer and terminer and gaol delivery. R. v. 
Lincoln, R. ^ R, 421. See R. v. Alford, 14 East, *218, and R. v. 
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CookCf 7 a <5^ P. 669. And where an indictment for being at large 
after an order for transportation stated that his Majesty had extended 
his mercy to the prisoner, upon condition of transportation for life 
beyond the seas, and the condition upon which he received the royal 
mercy was not general, but specific, that he should be transported to 
New South Wides, or some of the islands adjacent, it was holden a 
fatal variance. R, v. Fitzpatrick^ R. S^R. 612. So, an indictment 
for killing by striking will not be supported W proof that the defend¬ 
ant knocked the deceased down, and that, by railing to the ground, he 
received the injury which caused his death. R, v. Kelly^ 1 Mood. C, 
€■ 113: R. V. Thompson^ Id. 139. But it will be sufficient if the evi¬ 
dence agree in substance with the allegation in the indictment. Thus, 
for instance, upon an indictment for murder, if it appear that the party 
was killed by a weapon different from that descrihed, it will support 
the indictment; as if a wound or bruise, alleged to have been given 
with a sword, be proved to have been given with a staff; or if the 
death be stated to have been caused by one sort of poison, and be 
proved to have been occasioned by another; provided the death be 
caused by means ejttsdem gm&ris. (^See posty title Murder"). So, a 
variance in the number of articles, or in their value, is immaterial, 
provided the value proved be sufficient to constitute the offence in 
law. And if there be ten different species of goods enumerated, and 
the prosecutor prove a larceny of any one or more, it will be suffi¬ 
cient, although he fail in his proof of the rest; except in a case where 
value is essential to constitute the offence, and the value is ascribed 
to all the articles collectively; for in that case the offence must be 
made out as to every one of the articles. R, v. Forsyth^ R. Sf R. 274. 

An allegation which need not be made does not require proof; and 
therefore, upon an indictment for wounding, with intent, &c., which 
alleged the tact to have been done with a stick and kicking, it was 
hol< ien that the means stated were mere surplusage. R. v. Briggsy 
1 Mood. C. C. 318; {seepoatyp. 107). 

The names of the persons against whom the offence was com¬ 
mitted, and of any party whose existence is legally essential to the 
charge, must be strictly proved as laid. {See antOy p. 30). Thus, in 
an indictment for larceny, the property in the goods must be strictly 

E roved as laid; that is, the person whose goods they are alleged to 
e must be proved to be either the actual owner or the bailee of 
them. (See antCy p. 31). Even where an indictment for burglary 
charged the defendant with breaking and entering the house of 
J. D. with intent to steal the goods of J. W., and it appeared in 
evidence that no goods of any person of the name of J. W. were in 
the house, but that the name oi J. W. had been inserted in the in¬ 
dictment Iw mistake, the judges held that the variance was fatal, 
and the defendant was accordingly acquitted. R. v. JenkSy 2 East, 
P. C. 614. So, if it appear in evidence that the alleged owner of 
the goods iaa/etne covert, the defendant must be acquitted; 1 Hale, 
613 ; for they cure in law the goods of her husband. So, if a bur¬ 
glary be alleged to have been committed in the house of J. G., and 
it turn out in evidence to be the dwelling-house of J. S., the de¬ 
fendant must be acquitted for the variance. R. v. White, 1 Leach, 
262. So, if a larceny be alleged to have been committed in the house 
of J. G., and it turn out in evidence to be the dwelling-house of 
J. S., the defendant must be ac^itted of the stealing in the dwel¬ 
ling-house, and can be found guuty of the simple larceny merely. 
So, in all other cases, a material variance between the indictment 
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and evidence, in the name of the mrty injured, will^ be &tal, and 
the defendant must be acquitted. But the’ party injured may, as 
we have seen, (antefp. 31), be described either W his real name, or 
W that by which he is usually known. i2. v. JN’ortm, R. ^ B. 160: 
R, V. J, WilUam, P. And if the name proved be idem 
sonans with that in the indictment, and different in spelling only, 
the variance will be immaterial. Thus, “ Segrave” for “ Seagmve,” 
Williams v. OgUty 2 Sir, 889; “Benedetto” for “Beniditto,” Ab^ml 
V. BenidUiOy 2 liwnt. 401; and “Whyneard ” for “ Winyard,” pro¬ 
nounced “ Winnyard,” R. v. Poster, R. Sf B. 412, is no variance; 
but ithas been decided that “M*Cann” and “M‘Cam,” R, v. Tannett, 
R. R. 361; “ Shakespeare*’ and “ Shakepear,” R, v. Shakespeare, 
10 East, 83; “Tabart” and “Tarbart,” Bingham v. Dickie, 6 Taunt. 
81^; and “Shutliff” and “ Shirtliif, ” 1 (Mit. 216, are not the same 
in sound. If the prosecutor be described with an addition, though 
unnecessaiy, it must be proved. R. v. Deeley, 1 Mood. C. C. 303. 
So, if he be described as a person to the jurors unknown, and it 
appear in evidence that his name is known, the defendant will be 
acquitted. See R. v. Walker, 3 Camp. 264; B. v. Robinson, 1 Holt, 
695. And where, in an indictment for receiving stolen goods, the 
principal felon was described as a person to the jurors unknown, 
imt it appeared in evidence that he was known, the receiver was 
acquitted for the variance. R, v. Walker, 3 Camp. 264. But a bill 
found by the same grand jury, imputing the principal felony to 
J. S., dues not, sufficiently for this purpose, prove that J. S. com¬ 
mitted the felony. R. v. Bvtsh, R. ^ R, 372. 

Sums of money stated in an indictmient need not be proved as 
laid, see R. v. Gilham, 6 T. R. 265, unless they form part of the de- 
.scription of a written instrument, or the exact sum be of the essence 
of the offence. 

Records produced in evidence must be strictly conformable with 
the statement in the pleading they are intended to prove; the 
slightest variance in substance between the matter set out and the 
rccoid produced in evidence, will, in felonies, be fatal; but, in mis¬ 
demeanors, the variance may be amended at the trial. 9 G. 4, c. 16; 
(jpostyp. 103). The rule in criminal cases, in this respect, is the same 
as in civil actions. (See ante,pp. 46, 96). Thus, in an action for a 
malicious prosecution, the declaration having stated that the indict¬ 
ment afterwards, to w'it, on the 26th February, 1791, came on to be 
tried, und by the record, when produced, the trial appeared to have 
been on a different day, the plaintiff was nonsuited, although the 
day was laid under a m^icR. Pope v, Foster, 4 T. R. 690: cmt., 
Purcell V. M'‘Namara, 9 EaM, 167: acc. Woodford v. Ashley, 11 
Ba^y 608; 2 Sound. 291 h. So, an allegation that^the plaintiff was 
acquitted by a jury in the court of our lord the King before the 
King himself at Westminster, before the Chief Justice, and dis¬ 
charged thereupon by the court, was holden not to be proved by a 
record stating the trial to have been at Nisi Prius, and the plaintiff 
to have been discharged by the court in banc. Woodford v. Ashley, 
2 Camp. 193; 11 East, 608. So, where the return of a writ was laid 
to be in the 26th year of the King’s reign, (under a videlicet), and 
the writ itself appeared to be returnable in the 24tl^ear, the court 
held the variance to be fatal. Green v. Bennett, \ T.R, 666. So, 
where an indictment for perjury, assigned on an affidavit made for 
the purpose of setting aside a judgment, alleged that the judgment 
was entered up “in or as of” Trinity Term, 6 Wilh 4 ; and, on an 
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examined copy of the record bein^ produced, it appeared that the 
day on which the judgment was signed was entered in the margin, 
according to the new rules of practice of Hil. T., 4 Will. 4, this was 
held a mtal variance, and the judge refused to amend under the 
statute 9 G. 4, c. 16. B. v. CookCy 7 C. P. 669. So whei’e,- on a 
charge of perjury, alle^d to have been committed before commis¬ 
sioners to examine witnesses in a Chancery suit, the indictment 
stated that the four commissioners named in the commission were 
commanded to e3Kamiue the witnesses; but the commission, when 
put in, appeared to authorise the commissioners, ** or any two or 
three of them,” to examine the witnesses, this was holden a fatal 
variance, and the judge refused to amend. Beff. v. Hetoins, 9 C. SfP, 
786. So, where an indictment for perjury, alleged to have been 
committed on the trial of an action of debt in the county court, 
stated, in one count, that the county court was held before A. B., 
the high sheriff, and the oath sworn before him ; in a second, that it 
was held before C. D., the county clerk, and the oath sworn before 
him; and in a third, that it was held before C. D., so being such 
county clerk as aforesaid, and the suitors [naming them], and the 
oath sworn before C. D., so being such county clerk as aforesaid, and 
the said E. F., &c., suitors of the said court of the said sheriff as 
aforesaid; it Avas held bad, the county court being misdescribed in 
each count: for that court is the court of the sheriff, held before the 
suitors. Beff. v. Fellowes, 1 (7. <Sf A". 112. See Jones v, Jones, 5 M, 
<Sf IV. 623. But Avherc an indictment for perjury stated that a cer¬ 
tain cause (in Avhich the perjury w'as alleged to have been committed) 
was tried at the assizes befom fe. W., one of the judges, &c., it wixs 
holden to be proved in substance by the nisi prim record, which 
stated, in the usual form, that the cause was tried before the two justices 
of assize, one of whom was E. W. B. v, Alford, 14 East, 218, n. 
So, where an indictment for perjury alleged the trial of an issue 
before A. B., sheriff of D., by virtue of a writ of trial, directed to 
the said sheriff; the writ was directed to the sheriff, and the return 
was of a trial before him ; but it was proved that in fact the trial 
took place before a deputy, not the under-sheriff; this was held no 
variance. Reg. v. Dunn, 2 Mood, C. C. 297 ; 1 C. ^ K. 730. An 
indictment stated that, at the assizes held, &c., C. P., together 
with one T. P., was” in due form of law tried and convicted on an 
indictment depending against them for uttering counterfeit coin, and 
thereupon it was considered by the court there that C. P. should be 
imprisoned for two years. The record stated the conviction of C. P. 
and the acquittal of T. P. It was held that there was no variance, for 
that the allegation in the indictment did not import that T. P. was 
convicted. B^g. v. Page, 9 <7. P. 756; 2 Mood. C. C. 219. See 1 
T. B. 237, 240, «. 

Where the matter of a written instrument is introduced in a 
pleading by the woi’ds “ according to the tenor folhvnng” or “ of 
the tenor follotmng** or, “ in the words and figures following^* or, 
‘‘ the words and maUers followinq^* or, in fact, any other words which 
imply that a correct recital is intended, (see ante,p. 46), the instru¬ 
ment must be set out correctly; B, v. Powell, 2 E^, P. C. 976. See 
Id. 961; even though the pleader need not have set out more than 
the substance of the instrument in the particular case. A mere lite¬ 
ral variance, however, (that is, where the omission or addition of a 
letter does not alter or change a word, so as to make it another word, 
B. v. Drake, 2 Sadk. 661, will not be material; as, for instance. 
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“receivd” for “ received,” R. v. Hart^ Lmch^ 145; 2 East, P, C, 977, 
“ undertood,” for ** understood,” R.y.Beach, Covcp. 229, ** Messes.” for 
^^Messrs,” R. v. Oldfield, \ Russ. 360, or the like. On the other hand, if 
the matter of a written instrument be introduced bywords which imply 
that the substance only, and not the very words of the instrument, is 
set out, as, for instance, by the words “ in substance as follows,” 
Wright V. Clement, Z B. Aid. 603, or “to the effect following,” R. 
V. Bear, 2 Salh, 417, or, “ in manner and form folio wing,” R. v. Ma^, 
1 Dmig. 193; 1 Leach, 227, or the like, if the instrument produced in 
evidence be in substance the same with that set out, it will be 
sufficient. See the authorities collected. Stark, Grim. PI., tit. Vari¬ 
ance, ’ 

An important alteration has been made in the law upon the sub¬ 
ject of variances by stat. 9 G. 4, c. 15, by which judges at iVm/*»*«««, 
and courts of oyer and terminer and general gaol delivery, are em¬ 
powered to amend the record upon which any trial may be pending, 
in any indictment or information for any misdemeanor, where any 
variance shall appear between any matter in writing or in print pro¬ 
duced in evidence, and the recital or setting forth thereof upon the 
record. In the construction of this statute, it has been holden to 
apply to those cases only in w'hich a written instrument is professed 
to be set out, Ryder v. Malhon, ZC.S^P. 594, and then only to mere 
verbal alterations, and not to omissions which alter the effect of the 
part set out. Rutherford v. Evans, 4 (7. P. 79. So, an amendment 
lias been refused where no variance would have occurred had common 
care been used in setting forth the instrument. Jelf v. Oriel, 4c C.S^ 
P. 22. Where the date of a bill of exchange was misdescribed, the 
declaration has been amended, Bentsmg v. Scott, 4 <7. ^ P. 24; and 
where a judgment was stated upon the record to be of one court, and 
appeared, when produced, to be of another court. Lord Tmiet'den 
allowed the record to be amended; Briant v. Eicke, Moo, Sf M. 367. 
Wheie, in an indictment tor perjury, an affidavit was described as 
being sworn and entitled in a cause ot* the commissioners of charitable 
donations and bequests in Ireland against J.S., but the affidavit w-as in 
fact entitled “ the commissioner,” (in the singular number), an amend¬ 
ment was allowed. Reg. v. Christian, C. Mar. 388. See also Reg. v, 
Newton, 1 C. i!y K. 469. But where, in an action for a malicious pro¬ 
secution, the declaration stated that the former suit was terminated 
by judgment of non pros., and it appeared that it had been discon¬ 
tinued upon payment of costs, it was holden that the record could not 
be amended, because it was not the mis-statement of a written instru¬ 
ment, but the statement of the judgment of a court, of which there 
was no evidence. Wchb v. Hill, ZG.S^P, 486. And it has been said, 
that amendments oimht to be made under the statute very sparingly 
in criminal cases. R, v. Cooke, 7 C.S^ P. 669: Reg. v. Hewins, Q C.tk 
P.78H. 

If a written instrument be desenbed in pleading as purporting to 
be so and so, the instrument, when produced in evidence, must ap¬ 
pear, upon the face of it, to be what it is described in the pleading as 
purporting to be, otherwise the variance will be fatal, and may be 
taken advantage of at the trial; or, (if the instrument be also set* out 
verlmthn in the pleading), the opposite part^ may demur, or bring a 
writ of error. As, for instance, where the instrument was described 
in an indictment os a certain paper writing purporting to be a bank 
note,” and the note produced, though made to resemble, varied mate¬ 
rially in its form from a real bank note, the defendant was acquitted. 
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R* V. JbneSy 1 Douff. 300. So, where a bill of exchange was described 
in an indictment as “ purporting to be directed to one J. King, by 
the name and description of J. Ring,” the judgment was arrested ; 
for, if it were really directed to J. Ring, it could not purport (that is, 
appear upon the face of it) to be directed to J. King. R, y. Reading, 
1 Easty 180, n./ 2 JLeachy 590. See R, v. Qihhristy 2 Z/eacA, 697: R. v. 
Edsally Idm 662. 

Where words are the gist of the offence, and consequently set out 
in the indictment, they must be proved strictly as laid ; if there be 
any material variance between the words proved and those laid,—even 
if laid as spoken in the third person, and proved to have been spoken 
in the second, R. v. Berryy 4 T, R. 217, or laid as spoken affirmatively, 
and proved to have been spoken by way of interrogation, Barnes v. 
Hollovoayy 8 T. R. 150, or the like—^the defendant must be acquitted. 
But if some of the words be proved as laid, and the words so proved 
be sufficient to constitute the offence for which the defendant is in¬ 
dicted, failing to prove the remainder of the words will not be mate¬ 
rial. The rule is the same as in civil actions for defamation. See 
Gampagrove v. Martiny 2 W. Bl.790\ Walters v. MacCy 2B.S^ Aid. 756: 
Hancock v. WirUery 7 Tavmt. 205. Where words are laid as an overt 
act of treason, it is sufficient to prove that the words really used 
were the same in substance as those laid, for the reason mentioned 
antCyp. 47. 

It has already been observed, that the intention of the party at 
the time he commits an offence is often an essential ingredient in it; 
and, in such case, it is as necessary to be proved as any other fact or 
ciieumstunce laid in the indictment. Wnere an indictment alleged 
that the defendant cut the prosecutor, with intent to murder, to (Us¬ 
able, and to do some gnevous bodily harm, it was holden not to be 
supported by proof of an intention to prevent a lawful apprehension, 
R. V. Duffin, R. Sf R. 365 : R. v. Boyccy 1 Mood. C. C. 29, unless 
for the purpose of effecting his escape, he also harboured the intent 
stated in the indictment. R. v. GilloWy 1 Mood. C. G. 86. The 
intention, however, is not capable of positive proof; it can only be 
implied from overt acts; and every man is supposed to intend* the 
necessary consequence of his own acts. R. v. Farringtony R. &; R. 
207. Therefore, if it cannot be implied from the facts and circum¬ 
stances which, together with it, constitute the offence, other acts of 
the defendant, from which it can be implied to the satisfaction of 
the jury, must be proved at the trial. See 6 Easty 464. Thus, on 
an indictment for maliciously shooting, if it be questionable whether 
the shooting was by accident or design, proof may be given that at 
some other time the prisoner intentionally shot at the same person. 
R. V. Vokcy R. K. 531. So, upon an indictment for procuring 
base coin with intent to utter it, evidence of the defendant having a 
large quantity of such coin is admissible to prove the intent. R v. 
Fullery R. ^ R. 308. And on an indictment for sending a threat¬ 
ening letter, prior and subsequent letters from the prisoner to the 
party threatened maybe given in evidence, as explanatory of the 
meaning and intent of the particular letter upon which the indict¬ 
ment is framed, R. v. Rdbinsony 2 Leachy 749, if the intent cannot 
be inferred from the letter itself. R. v. Bouchery 4 C. P. 662. 
Whew a man was charged with publishing a libel a^inst magistrates, 
with intent to defame those map^istrates, and also with intent to bring 
the administration of justice into contempt, Bayleuy J., held, that 
proof of his having published it with either of these intentions would 
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support the indictment. R. v. Eoans, 3 Stark, 35. And where an 
indictment charged the defendant with having assaulted a female 
child with intent to aWse and carnally know her, and the jury nega¬ 
tived the intention carnally to know her, but found that the defend¬ 
ant intended to abuse her, Holroyd^ J., held that the averment was 
divisible, and that the defendant might be convicted of an assault with 
intent to abuse merely. B. v. Damon, 2 Stark. N. P. 62. There are 
some ca£«s in which the intent is inferred as a necessary conclusion 
from the act done; as, if a man knowingly utter a foiled instru¬ 
ment as a genuine one, the intent to defraud the party to whom he 
utters it is a necessary inference. Reg, v. Hill, 2 Mood. C. C. 30; 8 
C. ^ P. 274: Reg. v. Cooke, Id. 582. 

If a man be charged with an offence as principal in the first degree, 
evidence of his being principal in the second degree will support the 
indictment, and e converso; as, for instance, if A. and B. be indicted 
for murder, and the indictment charge that A. gave the mortal stroke, 
and that B. was present, aiding and abetting, evidence that B. gave the 
mortal stroke, and that A. was present, aiding and abetting, will sup- 
jiort the indictment. Post. 351; R. v. Mackallg, 9 Go. 67 h; Plot^, 
98: Reg. v. Grisham, G. Mar. 187. Also, in conspiracies, and 
even in high treason, when it consists of a conspiracy, and in all other 
offences which involve a conspiracy, not only the acts of the defend¬ 
ant himself, but also all the acts of his accomplices, done in further¬ 
ance of the common object, no matter where committed, may be given 
in evidence against him. B. v. Hardg, 1 Eist, P. C. 98,99; R. v. 
Tooke, Id. 98. As a foundation for such evidence, however, the ex¬ 
istence of the conspiracy must be first proved; 2ndJg, evidence must 
be given to connect the defendant wdth the conspirators; and ^dly, 
itvinust be proved that the person whose acts ai'e about to be given in 
evidence was connected with the defendant in the same conspiracy. 
The prosecutor may, however, either prove the conspiracy, which 
renders the acts of the conspirators admissible in evidence, or he may 
prove the acts of the different parties, and so prove the conspiracy. 
R. V. Lomt, 9 St. Tr, *670, See also R. v. Stone, 6 Tr. 528 : 
K. V, Standleg, R. i2.305: R. v. Qogerlg, Id. 343: R. v. BingUg, Id. 
446: Reg, v. Frost, 9 O. <Sf P. 149; Reg. v. Shellard, Id. 277. 

In indictments upon statutes, we have seen, {ante,p. 62), that 
wdicre an exception or proviso is mixed up with the description of the 
offence, in the same clause of the statute, the indictment must shew, 
negatively, that the party, or the matter pleaded, does not come 
within the meaning of such exception or proviso. The negative 
averments seem formerly to have been proved in all cases by the pro¬ 
secutor; but the correct rule upon the subject appears to be, that, in 
cases where the subject of such averment relates to the defendant 
personally, or is peculiarly within his knowledge, the negative is not 
to be proved by the prosecutor, but, on the contrary, the affirmative 
must be proved by the defendant, as matter of defence; but, on the 
other liand, if the subject of the averment do not relate personally 
to the defendant, or be not peculiarly within his knowledge, but 
either relate personally to the prosecutor, or be peculiarly witiiin his 
knowledge, or at least be as much within his knowledge as within the 
knowledge of the defendant, the prosecutor must prove the negative. 
Thus, informations upon the game laws must negative the &fend- 
ant’s qualification to kill game; but this negative need not be proved 
upon the part of the prosecution; on the contrary,.the defendant 
must prove the affirmative of it, as matter of defence. R. v. Iwmer, 
• F 3 
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5 M. (Sf Selw. 206. So, informations for selling ale without a license 
must negative the existence of a license ; but the informer need not 
prove the negative. R. v. Hanson^ Palcy^ by Dowling, 46, n. See 1 
Hawk. c. 89, s. 17: Apothecaries* Co. v. Bentley, \ C.S^ P. 5.08; By. 

H. N. P. 169. On the other hand, upon an indictment on the re¬ 
pealed stat. 43 G. 3, c. 107, s. 1, which made it felony to course deer 
in an inclosed ground, ivithout the consent of the owner—that the 
deer were coursed without the consent of the owner, was held necessary . 
to be proved on the part of the prosecution. R. v. Rogers, 2 Camp. 
654. But although it was once supposed that the negative, in such 
cases, could only be proved by the owner, it is now fully established 
that it may be presumed from circumstances, or be proved by the 
agent of the owner. B. v, Allen, R. v. Argent, R, v. Chamberlain, 1 
Mood. C. C. 150: R. v. Hazy, 2 F.458. 

It is not necessary to prove the offence charged in the indictment 
to the whole extent laid, provided the tacts proved constitute an of¬ 
fence punishable by law, R. v. Hollingherry, 4 B. 3^ C. 330; R. v. 
Hunt, 2 Camp. 615, of the same quality as that charged: for an 
indictment for a felony will not supjjort a conviction for a misde¬ 
meanor. R. V. IVestbear, 2 /Sifr. 1133; 1 Leach, 12. Thus, where 
a statute^ annexes a higher degree of punishment to a common-law 
felony, it committed under certain circumstances, if, upon an indict¬ 
ment under the statute, the prosecutor prove the felony to have been 
committed, but fail in proving it to have been committed under tho 
circumstances specified in the statute, the defendant shall be con¬ 
victed of the common-law felony only. So, if a misdemeanor at 
common law be made additionaily penal by statute, if committed 
under certain circumstances, the defendant shall be convicted only 
of the misdemeanor at common laiv, if the prosecutor succeed in 
proving the commission of the offence, but fail in proving that it 
was committed under the circumstances specified in the statute. 

2 Hale, 191,192. Upon an indictment for murder, if the prosecu¬ 
tor fail in proving the malice ])repense, the defendant may be con¬ 
victed of manslaughter; R. v. Mackally, 9 Co. 676; or, on a charge 
of buiglary, and stealing goods, if no burglary be proved; or of rob- 
bery, if the property be not taken from the person by violence or put¬ 
ting in fear, the prisoner may be convicted of the simple larceny. 

2 Hale, 203. And it is now provided by the stat. 7 TP. 4 1 

Viet. c. 85, s. 11, that, on the trial of an indictment for any fe¬ 
lony which includes an assault, the party may be convicted of the 
assault only, if the evidence prove no more. Where the defendant 
was indicted for stealing a colt, it ^vaa holden, that he could not be 
convicted under the stat. 1 Edw. 6, c. 12, s. 10, which did not men¬ 
tion colts, but might be convicted of the simple larceny. R. v. Beaney, 

R. Sf R. 416, Upon an indictment for perjury, it is sufficient if any 
oim of the assignments of perjury be proved. See R. v. Rhodes, 2 
Ld. Raym. 880. Upon an indictment tor high treason, proof of any 
one overt act is sufficient, provided the overt act so proved be a suffi- 
de^ overt act of the treason laid in the indictment. 1 Hale, 122; 
Post. 194; 2 Hawk. e. 46, s. 85. Upon an indictment for conspiring 
to prevent workmen, from continuing to work, it is sufficient to 
j conspiracy to prevent one workman ixom working. R, v. 
Bykerdyke, i M. ^ Rob. 179. Where an indictment contains divi¬ 
sible averments, as, that the defendant « forged and caused to be 
foiled,” proof/Of either averment will be sufficient. R. v. Middle- 
hurst, 1 Burr. 400, Thus, a defendant may be convicted of printing 
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and publishing a libel, upon an indictment which charges him with 
composing, printing, and publishing it. R. v. Hunt^ 2 Camp. 586: 
R, V. Williams^ Id. 646. And where two intentions are ascribed to 
one act, as that a libel was published with intent to defame A. B., 
and also to bring the administration of justice into contempt, R. v. 
Evansy S Stark. 35, or that an assault was committed upon a female, 
with intent to abuse and carnally know her, R. v. Dawsm, Id. 62, 
proof of either of these intentions will be sufficient. So, where an 
indictment charged that the defendant was employed in two branches 
of the post-office, (7 6?. 3, c, 60, s. 1), proof of his employment in 
cither was holden sufficient. R. v. Ellins, R. 4' R. 188. And where 
an information for a libel charged that outrages had been committed 
in and near the neighbourhood of Nottingham, it was held that the 
avennent was divisible, and that it was sufficient to prove that out¬ 
rages had been committed in either place. R. v. SuttoUf 4 M. <!y Selw, 
532. In larceny, if any one of the articles enumerated in the in¬ 
dictment be proved to have been stolen by the defendant, it will be 
sufficient. 2 Haht 302: see R. v. Ellinsy R. R. 188. Upon an 
indictment for extortion, alleging that the defendant extorted twenty 
shillings, it is sufficient to prove that he oxtoi*ted one shilling. R. v. 
Burdett, 1 Ld. Rapm. 149. See R. v. Car-toriy R. Sf R. 303. And 
upon an indictment for obtaining money by false pretences, proof of 
part of the pretence alleged, if the money were obtained upon that 
part, will be sufficient. R, v. //*7/, R. R. 190. Upon an indict¬ 
ment against two for a joint and single offence, as stealing in the 
<hveUing-house, either may be found guilty; but they cannot be found 
guilty of separate j)arts of the charge ;,and if found guilty separately, 
a pardtm must be obtained, or a nolh prosequi entered as to the one 
who stands second upon the indictment, before judgment can bo 
g'ivcn against the other. R. v. Ilemstead, R. R. 344. But where 
several are indicted for burglary and larceny, one may be found 
guilty of the burglary and larceny, and the others of the larceny only. 
R. V. Butterworthy R. R. 620. 

Allegations which are not essential to constitute the offence, and 
which may be omitted without affecting the charge, or vitiating the 
indictment, do not require proof, and may be rejected as sui-plus- 
age. R. V. JoneSy 2 B. Sf Ad. 611. As, for instance, where a defend¬ 
ant was charged in the indictment with having committed arson 
in the night-time, and it was proved that he committed it in the 
day-time, he was convicted, and the conviction was holden good. 
R. v. Minton, 2 Easty P. C. 1021. So, if a man be indicted for 
robbery near the highway, R. v. SummerSy 2 Easty P. G. 786 : R. v. 
Wardle, Id .; R. R. 9, or in a dwelling-house, R. v. JPye, Id.'. R. 
y. JohnstonCy Id. 10, and the prosecutor prove the robbery, but fail 
in proving it to have been committed near the highway, or in the 
dwelling-house, the defendant shall nevertheless be convicted; for 
robbery is the same felony wherever committed. So, if an offence, 
not of a local nature, be described as having been committed in a 
certain parish ; for the offence is the same wheresoever committed, 
and the county is the only thing material to give the court jurisdic¬ 
tion. R. v. Woodward, 1 Mood. G. C. 323. So, upon an indictment 
for having in possession a die made of iron and steel, (upon the re¬ 
pealed stat. 8 4* 9 W. 3, c. 26, s. J), it was holden immaterial of what 
the die was made, and that proof of a die made of either or both 
would satisfy the charge. R. v. Oxford, R. ^ R. 382 R. v. Phillips, 
Id, 369. Upon the same principle, in R, v. HoU, 5 T, R. 446 ; 2 
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Iteachf 593, it was holden, upon an information for a libel, with in> 
tent to bring a proclamation of the king into contempt, that an aver¬ 
ment that divers addresses had been presented to his Majesty on the 
occasion of such proclamation, was not connected with the charge, 
and therefore did not require proof. But this rule does not extend to 
allegations, necessary or unnecessary, which are descriptive of the 
identity of that which is legally essential to the charge. As, for in¬ 
stance, an indictment for stealing a black horse, will not be supported 
by proof that the horse uras of some other colour; for the allegation 
of colour is descriptive of that which is legally essential to the offence, 
and cannot be rejected. 2 Stark. Evid. 1531. So, if a person neces¬ 
sarily named in an indictment be described by a false addition, such 
addition, though unnecessary, is material, and must proved. R. v. 
Deeley^ 1 Mood. G. C. 303. So, upon an indictment (on the repealed 
stat. 57 O. 3, c. 90) for being found armed with intent to destroy 

S ame in a certain wood, called the Old Walk, in the occupation of J. 

., it was holden,—it appearing that the wood had always been called 
the Long Walk, and never the Old Walk,—^that, although it was unne¬ 
cessary to state the name of the close when the occupation was stated, 
yet, being stated, it was material, and could not be rejected, R. v. 
Owen, 1 Mood. C. C. 118. And where an indictment for stealing a 
bank note described it as signed by A. H., for the Grovernor and 
Company of the Bank of England, it was holden by the judges that 
there could be no conviction without evidence of the signature of A. 
H. R. V. Craven, R. R. 14. 

Matter of Defence, <^c.]]—Matter of defence, when given in evi¬ 
dence under the general issue, (and which is almost invariably the 
case, see ante, p. 93), is proved by parol evidence, or by reconls or 
other written evidence, according to the rules laid down in the next 
chapter ; when pleaded, and put in issue by the replication, it is also 
proved in the same manner, but subject to the same rules as to vari¬ 
ance that have just now been laid down with respect to indictments. 
And the same as to matter of replication, &c. 

Matter not alleged, in what cases."^ —The general rule upon this 
subject, in criminal as well as civil cases, is, that nothing shall be 
given in evidence which does not directly tend to the proof or dis¬ 
proof of the matter in issue. Thus, it is not allowable, upon the 
trial of an indictment, to shew that the prisoner has a general dis¬ 
position to commit the same kind of offence as that for which he 
stands indicted. Upon an indictment for an infamous crime, an 
admission by the defendant that he had committed such an offence 
at another time with another person, and had a tendency to such 

J ractices, ought not to be received. R. v. Cole, 1 Phil. Ev. 170. 

n fact, there is no exception to this rule in criminal cases, al¬ 
though there arc certainly some cases which seem to be so. In 
high treason, by stat. 7 8 W. 3, c. 3, s. 8, no evidence shall be 

admitted or given of any overt act that is not expressly laid in the 
indictinent; yet this does not prevent overt acts, not laid, from being 
given in evidence, if th^ be direct proof of any of the overt acts 
which are laid; R. v. Rookwood, 4 St. Tr. 661, 697; H6U, 683, 
615 ; and see 4 St, Tr. 722, 731; 6 St. Tr. 282, 284; Fosi. 9, 22; 
R. V. Watson, 2 Stark, N. P. 134; and if any one overt act be 
proved against ;the defendant in the proper county, acts of treason 
tending to prove such overt act, though done in a foreign county. 
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may be given in evidence. FoaU 9, 22; 8 St. Tr, 218; 9 St. Tr. 680, 
668—662; 4 St. Tr. 627, 666 ; 6 St. Tr. 292 ; 8 Mod. 91. Or, if 
the treason consist of a conspiracy, any act of the defendant’s accom¬ 
plices, done in furtherance of the common design, although not laid 
as an overt act in the Indictment, may be given in evidence, pro¬ 
vided it be direct proof of an overt act laid. R. v. Hardy^ 1 
P. C. 98, 99, So, in ordinary cases of conspirac}', acts done by 
some of the conspirators in the county in which the offence is laid 
being proved, acts done by others of the conspirators in other 
counties may be g^ven in evidence. R. V. Bowes^ 4 Easty I7l, n. 
And in an indictment, against persons for a conspir^y to carry on 
the business of common cheats, evidence was admitted of the de¬ 
fendants having made false representations to other tradesmen be¬ 
sides those named in the indictment. R. v. Roberta^ 1 Comp. 400. 
In R, V. Hmit and others^ 3 B. Aid. 666, upon an indictment 
for conspiring and unlawfully meeting for the pui'pose of exciting 
disaffection and discontent among his Majesty’s subjects at Man¬ 
chester, it was holden that the previous conduct of a portion of the 
assembly, in training, &c., and in assaulting persons whom they 
called spies, was competent evidence as to tlie general character and 
intention of the meeting, although the effect of it, as to each parti¬ 
cular defendant, was a distinct matter for the consideration of the 
jury. It was holden, also, that it was competent to shew, as against 
Hunt, (who, though a stranger, except by political connexion, had 
been invited to preside as chairman at the meeting), that at a simi¬ 
lar meeting in another place, holden for an object professedly 
similar, certain resolutions had been proposed by that person; it 
being in its nature a declaration of his sentiments and views on the 
particular subject of such meetings, and of the topics there discussed. 
But the court held, that evidence of the misconduct of the militaiy 
and others, in the subscc^uent dispersion of the meeting, was pro¬ 
perly refused by the judge at the trial, as irrelevant and having no 
bearing upon the intention and objects of the meeting, which in¬ 
tention and objects obviously existed previously to the Sieged mis¬ 
conduct of the military attempted to be given in evidence. With 
a view to prove the identity of the defendant, it may be shewn that 
other goods not included in the indmtment, which were stolen from 
the premises at the same time, were found in his possession. So, 
it may be shewn, upon an indictment for arson, that property taken 
out of the house at the time of the firing was afterwards found 
seci'eted in the possession of the prisoner. R. v. Richrmn, 2 EotMt^ 
P. O. 1036. And where several felonies are connected together, 
and form one entire ti'ansoction, upon an indictment for one, the 
other may be proved, to shew the character of the transaction ; R. 
V. ElliSf G B. C. 146 : R. v. Eg&rton,y R. S^' R. 376 : R. v. Rooney, 
7 C. P. 617: Reg. v. Mans^ld, C. Mar. 140; although, if 
the felonies be distinct, such evidence is inadmissible. R. v. Birdseye, 
^C.&iP. 386. 

Where a guilty knowledge on the part of the defendant is to be 
proved, the prosecutor is allowed to give in evidence other instances 
of his having committed the same offence for which he is now 
indicted.^ As, for instance, upon an indictment for disposing of 
and putting away a forged bank note, knowing it to be forged, the 
prosecutor may give evidence (see R. v. Milliard, R. <Sf R, 246) 
of other forged notes having been uttered by the prisoner at other 
times, before or after the commission of the offence' for which he is 
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indicted; R. v, WyliCf 1 iV. i?. 93; 2 Leach, 983: R. v. Tatter^ 
sal, 1 N. R. 93: R. v. Ball, R. ^ R. 132 ; 1 Camp. 324; or that 
he had other forged notes of the same kind in his possession ; R. v. 
Hough, R. R. 120; or, as it would seem, of a different kind, 
Bagl. on Bills, 460, in order to prove, or at least to raise a pre¬ 
sumption of, his knowledge that the note in question was forged. 
So, upon an indictment for uttering counterfeit money, it is compe¬ 
tent to the prosecutor to prove that other pieces of such counterfeit 
money were found upon the defendant, or were uttered by him at 
different times. 1 N. R. 95. For the same reason, proof of the 
defendant’s conduct in such other utterings, as, for example, that 
he passed by different names, is admissible. Bagl. on Bills, 449. 
Upon an indictment for receiving stolen goods, evidence may be 
given of tlie receipt of several articles at different times, for the 
purpose of shewdnga guilty knowledge. R. v. Bunn, 1 Mood. C. O. 
148. 

And nearly the same rule applies, where it is requisite for the 
prosecutor to prove malice on the part of the defendant. As, for 
instance, upon an indictment for murder, former attempts of the 
defendant to assassinate the deceased would not only be receivable 
in evidence, but would be very strong presumptive proof of malice 
prepense. SeeR.y. Voke,R 5|-/J. 531, (an^e, 104). So, for the 
same reason, former menaces of the defendant, or expressions of vin¬ 
dictive feeling towards the deceased, or, in fact, the existence of any 
motive likely to instigate him to the commission of the offence in 
question, are also in such a case receivable in evidence. In a civil 
action for defamation, the plaintiff is always allowed, in order to 
prove the malice of the defendant, to give in evidence other words 
spoken by the defendant, besides those sot out in the declaration ; 
tVarne v. Chadwell, 2 Stark. 457 ; Rustel v. Macquister, I Gamp. 
49 ; and the same in actions for libel. Zee v. Ilmon, Peake, N. P. 
74, 1G6 : Chubb v. Westley, G C. P. 430. 

Upon an indictment for a rape, the defendant may give general 
evidence of the woman’s character for want of chastity, or ho may 
prove that she had before been criminally connected with him ; R. 
V. Aspinall, 2 Stark. Emd. 700 ; R. v. Martin, 0 C, <!^- P. 562 : but 
not that she had been crimin^ly connected with others; R. v. 
Hodgson, R. R.211i sed quo^e, see R. v. Martin, supra j and the 
same upon an indictment with intent to commit a rape. R. v. 
Clarke, 1 Stark, 243. See R. v. Barker, G C. P. 639. Ujjon an 
indictment for libel, the defendant lias been allowed to give in evi¬ 
dence such other parts of the same publication as were fairly con¬ 
nected with the libel in question, and upon the same topic, in order 
to disprove the motive imputed to him by the indictment,and to shew 
the fair construction that should be put upon the passages therein set 
out. R. V. Ijambert and Perry, 2 Camp. 398. And, in Home Tookds 
case, 1 East, P. C. 31, it being proved on the part of the prose¬ 
cution tliat the defendant had distributed several publications advo¬ 
cating republican principles, which was offered in evidence in order 
to induce a presumption that parliamentary reform (which was ex¬ 
pected to be set up by the prisoner in his defence) was a mere pretext 
to cover his treasonable purposes, the defendant, in order to re¬ 
but that presumption, was allowed to give in evidence a book upon 
parliamentary reform, written by him, and published twelve years 
Before. 

The prisoner albo will be alloured to call witnesses to speak gene- 
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rally as to his character, but not to give evidence of particular acts, 
unless such evidence tend directly to the disproof of some of the 
facts put in issue by the pleadings. 

These several cases now mentioned, when carefully considered, will 
be found to be, not exceptions to, but rather illustrations of, the rule 
above mentioned, namely, that nothing shall be given in evidence 
which does not tend directly to the proof or disproof of the matter in 
issue. In most of them, the evidence admitted tended directly to the 
proof of the knowledge or intention of the defendant at the time of 
the commission of the oflFence, and which was a material Ingredient 
in the crime imputed tQ him. In the case of rape above mentioned, 
the evidence tended to shew the great improbability of any resist¬ 
ance upon the part of the woman, and also that the woman was not 
entitled to credit as a witness. As to evidence of the defendant’s 
character, it can be of avail only in doubtful cases: where the proba¬ 
bilities of the defendant’s guilt on the one side, and the probabilities 
of his innocence on the other, are nearly equal, satisfactory testimony 
as to his general good character for honesty or humanity may have 
the effect of raising a well-founded presumption in the minds of the 
jurors, that a man of such character could not have been the perpe¬ 
trator of the larceny or violence imjmted to him ; and in this sense it 
may be deemed evidence tending to the disproof of the matter in 
issue. 

Where the offence is stated in general terms in the indictment, as, 
for instance, where the defendant is indicted as a common barretor or 
coininou scold, or for keeping a common gambling-house, or bawdy- 
house, (.vcfl avtteyp. 42), the prosecutor is allowed of course to give 
evidence of all the particular facts which constitute the offence tnus 
generally stated in the indictment. 
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CHAPTER II. 

THE MANNER OR PROVING THE MATTERS PUT IN ISSUE. 

^ , 

EVIDENCE may be classed under three heads; admissions or con¬ 
fessions, presumptions, and proofs. These we sh^ consider fully in 
tlie several sections of this chapter. But before we enter into a parti¬ 
cular consideration of the subject, it may be necessary first to notice 
one or two rules relating to evidence generally. 

Firsty it is a general rule, that the best evidence the nature of the 
case will admit of must be produced, if it be possible to be had; but 
if not possible, then the^ext best evidence that can be had shall be 
allowed. For if it appear that there is any better evidence existing 
than that which is produced, the very non-production of it creates a 
presumption that, if produced, it would have detected some false¬ 
hood which at present is concealed, 3 Bl. Com. 368; GiW. Ev. 16; 
R. v. JameSf 1 Show. 397; Garth. 220; Holt, 284; 1 Salk. 281; 
Williams v. E. I. Company, 3 East, 192. Therefore, before se¬ 
condary evidence is offered, a foundation for it must firat be laid, by 
proving that better evidence cannot be obtained. Thus, for instance, 
the best evidence of the contents of a deed or other written instru¬ 
ment is the written instrument itself; secondary evidence, a copy, 
or parol evidence of the contents of the original. Therefore, bemre 
a copy of a %vritten instrument, or parol evidence of its contents, can 
be received as proof, the absence of the original instioiment must be 
accounted for, by proving that it is lost or destroyed, or that it is in 
the possession of the opposite party. The declarations of the oppo¬ 
site party, however, are always receivable in evidence against him, 
although they relate to the contents of a deed or other written in¬ 
strument, and even though its contents be directly in issue in the suit. 
SlaZterie v. PooUy, 6 M. iSf W. 664; Howard v. Smith, 3 Scot^s N» 
R. 674. 

Records, however, are apparently an exception to this rule, for 
they are proved by exemplifications or other copies, in all cases, un¬ 
less they be records of the court in which they are to be produced, 
and the matter of record form the gist of the pleading to be proved. 
See 1 Camp. 469 ; 2 Camp. 399 \ \ C. ^ P. 678. This exception 
has been adopted from necessity; to require the record itself to be 
^iven in evid^ence would be productive of great inconvenience, for 
it probably might be wanted ror that purpose in several parts of the 
kingdom at the same time; besides, by removing it from the place 
in which it was d^osited, there would necessarily be great danger 
of its being lost. wVb. Ev, 7, 8. For the same reasons, journals of 
the House of Lords or House of Commons,—a bill, answer, deposi¬ 
tions, and decree in equity, in most cases,—libel, answer, deposi¬ 
tions, &c., in the eccle^astical and admiralty courts, in most cases, 
—the rolls of a court baron, and other inferior courts—parish regis¬ 
ters—entries in coi^oration books, or the books of public compa¬ 
nies, relating to t^.ings public and general,—may all be proved by 
copies. 



EvideMe. 


113 


When the copy of a document, (the document itself not being evi¬ 
dence at common law), is made evidence by act of Parliament, a 
copy must be produced; the original is not made admissible evidence 
by implication. Burdon v. Bi^eUy 2 Camp. 121, n. 

Where a written instrument is in the hands of the opposite party, 
it is necessary to serve him or his attorney with a notice to produce 
it; and if he do not produce it at the trim, in pursuance of the no¬ 
tice, then, upon proving the service of the notice, you will be allowed 
to give secondary evidence of its contents. The rule in this respect is 
the same in criminal as in civil cases; Attorney-General v. Le Mer¬ 
chant, 2 T. R, 201; and the notice must be served a reasonable time 
before the trial. If serVed during the assizes, two days before the 
trial, it has been held insufficient to let in secondary evidence. R. v. 
ElUcombe, 1 M. Rob, 260 : see Triat v. Johnson, Id. 259. But in' 
cases where the nature of the pleading gives sufficient notice to the 
defendant of the subject of inquiry, so that he may prepare himself 
to produce the written instrument, if necessary tor his defence, a 
notice to produce it is not required; thus, for instance, it has been 
holden that, in trover for a bond, the plaintiff may ^ive parol evi¬ 
dence of it, to support the general description of it in the declara¬ 
tion, without having given the defendant previous notice to produce 
it. How V. Hall, 14 East, 274. So, upon an indictment for stealing 
a bill of exchange, parol evidence of it was admitted, without a no¬ 
tice to produce it. R. v, Aickles, 1 Leach, 330. So, upon an indict¬ 
ment for administering an unlawful oath, where it appeared that the 
defendant read the oath from a paper, parol evidence of what the de¬ 
fendant, in fact, said, was holden to be sufficient, without giving him 
notice to produce the paper. R. v. Moore, 6 East, 421. So, where 
a seditious meeting came to certain resolutions, and the defendant, 
who was chairman, gave a copy of these resolutions to another per¬ 
son, it was holden that this copy might be given in evidence, without 
a notice to produce the original. R. v. Hunt, 3 B. Sf Aid. 566. In 
the same case it was also holden, that it was not necessary to produce 
or account for banners bearing certain inscriptions, &c., exhibited at 
such meeting, but that parol evidence of such matters, by eye-wit¬ 
nesses, was perfectly admissible to shew the general character and in¬ 
tention of the assembly. 

Secondly, it is a general rule, that hearsay is no evidence; and 
for two reasons: what the other person said was not upon oath; and 
the party who is to be affected by it had no opportunity of cross- 
examining him. Gilb. Ev. 149. To this rule, liowever, there are 
some exceptions, arising from necessity:—^1. Hearsay is admissible 
to prove the death of a person beyond sea. Bull. N. P. 294; Doe 
V. GriJ^n, 15 East, 293. 2. Hearsay is good evidence to prove a 
description. Bull, N. P, 295, or custom; Nicholas v. Parker, 14 
East, 327, Doe v. Sisson, 12 Eant, 62: see R. v. Antrobus, 2 
Ad. 6! Ell. 788: Pirn, v. Curell, Q M. W, 234; and for this 
puipose old witnesses are usually called to prove what they heard in 
their youth from old persons upon the subject. 3. What a witness 
has been heard to say at another time may be given in evidence, in 
order to invalidate or confirm the testimony he gives in court. 
2 Hawk. c. 46, a. 14; Gilb. Eo. 150. 4. W»hen hearsay is intro¬ 
duced, not as a medium of proof to establish h distinct fact, but as 
being part of the transaction in question, it*ls admissible. R. v. 
• Goram, 21 >Sif. Tr. 535. So, declarations made by an agent acting at 
the time within the scope of his authority, are receivame against the 



114 


Evidence. 


principal. See Reg. v. Hall, ^ C. P. 368. Upon the same princi¬ 
ple, the declarations of a person robbed, or a woman ravished, 
as to the tact made immediately afterwards, are evidence to confirm 
them, though the particulars of their statement cannot be inquired 
into. See R. v. VTink, 6 C. 4" P- 397 : R> v. Brazier, 1 EaM, P. G. 
444: Reg. v. Megsm, 0 G. Sf P. 420. 6. Upon an indictment for 
murder, the dying declarations of the deceased are receivable in evi¬ 
dence, if it appear to the satisfaction of the judge (iS. v. John, 1 
East, P. G. 358, 3(50; R. v. Hucks, 1 Stark. 623) that the deceased 
was conscious of his being in a dying state at the time he made them, 
R. V. Woodcock, 1 Leach, 502; R. v. Welbourn, 1 East, P. G. 358: 
R. V. Ghristie, Car. Sup. 202 : R. v. Fan Butchell, ^ G.S^ P. 629, and 
was sensible of his awful situation ; R. v. Pike, 3 G. 4* P. 5&9 : R. 
V. Grockett, 4 G. 4* P‘ 544: R. v. Hayward, 6 G. 4 P- 167 : R- v. 
Spilsbuty, 7 G. 4 P- 187 ; R^. v. Perkins, 2 Mood. U. U. 135 ; 9 C. 
4 P. 395 ; Reg. v. Howell, 1 G. 4 K. 689 ; even though he did not 
actually express any apprehension of danger, 1 East, P. C. 385; R. 
V. Dingier, 2 Leach, 561, and his death did not ensue until a con¬ 
siderable time after the declarations were made. R. v. Mosley, 1 
Mood. G. G. 97. The dying declarations of a boy ten years old were 
held admissible. Reg. v. Perkins, supra. Where the party expressed 
an opinion that she should not recover, and made a declaration at 
that time ; but afterwards, on the same day, asked a person whether 
he thought she would rise again,” it was held that this shewed 
such a hope of recovery as rendered the previous declaration inad¬ 
missible. R. V. Fagcnt, 7 G. 4 P- 2;38 ; see Reg. v. Megson, Q G. 4 
P. 418. But these declarations are only admissible wliere the death 
of the deceased is the subject of the charge, and the cause of the death 
the subject of the dying declaration. R. v. Mead, 2 B. 4 G. (508— 
jper Ablwtt, C. J. Therefore, U}Jon an indictment for perjury, a dy¬ 
ing declaration is not admissible to disprove a fact upon which the 
perjury is assigned. R. v. Mead, 4 D. 4 R^ 120; 2 B. 4 C. 606. 
And upon an indictment for administering savin to a pregnant wo¬ 
man not quick with chihi, her dying declarations are not admissible, 
though they relate to the cause of her death. R. v. Hutchinson, 2 
B. 4 G. 608, n. And where a man was robbed, and died before the 
trial of the person charged with the robbery, Bolland, B., refused 
to receive his dying declarations respecting the robbery, liolding tliat 
such declarations were evidence only in cases where the death of the 
party is the subject of the inquiry. R. v. Lloyd, ^G.&^P. 233. But 
on an indictment for the murder of A. by poison, which was also 
taken by B., wdio died in consequence, the dying declarations of B. 
were held admissible. R. v. Baker, 2 AT. 4* Rob. '^ii. The dying 
declarations of an accomplice are holden admissible in evidence, R. 
V. Tinkler, 1 Ea^, P. G. 364, 356, provided he w'ere at the time such 
a person as rvould be competent as a witness. R. v. Drummond, 1 
East, P. G. 353 ; 1 Leach, 378. Dying declarations in favour ofiXxo 
party charged with the death are admissible in evidence, as they 
may have an influence on the amount of punishment. R. v. Scaife, 
1 M. 4 7io5. 661. Where two such declarations were made, the se¬ 
cond of which alone was reduced into writing in the presence of a 
magistrate, this written declaration not being forthcoming at the 
trim, the judges held that, in the absence of it, the first declaration 
was admissible evidence. R. v. Reason, 1 Sir. 499. But where a 
declai^ation in c^timlo mortis was reduced into writing, and signed 
by the party, tlie judge refused to receive either a copy of the paper. 
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or parol evidence of the declaration. E. v. Gay, 7 C.S^ P. 230. It is 
no objection against such a declaration, that it was made in answer to 
questions put to the deceased, and not a continuous statement made 
by him. R. v. Pagent, supra. 

Having thus noticed these two general rules, we shall now proceed 
to consider the remainder of this part of our subject, under the fol¬ 
lowing heads:— 

Sect. 1. Admissions and Confessions, 115.' 

2. Presumptions, 122. 

3. Written Evidence, 125. 

4. ParblEoidence,'i4iSL. 


Sect. 1. 

ADMISSIONS AND CONFESSIONS. 

In what Cases.'] — Admissions and confessions are of four kinds ;— 

1. Where the defendant in open court confesses that he is guilty of 
the offence of which he is charged in the indictment. 

2. Where the defendant, upon an indictment for a misdemeanor, 

yields himself to the Queen’s mercy, and desires to submit to a 
small fine; which submission the court may accept, if they think fit, 
without putting the defendant to a direct confession. 2 llawk. c. 31, 
s. 3. ' ^ ^ 

3. Where the defendant, upon his examination before justices of 
tlie peace, on a charge of felony or misdemeanor, under stat. 7 G. 4, 
c. 64, ss. 2, 3, admits either his guilt or any fact which may tend to 
prove it at the trial. 

4. Where the defendant makes an admission or confession of his 
guilt, or of any fact which may tend to the proof of it, to any other 
])crson; or assents to what is said in his presence and hearing, rela¬ 
tive to a fact within his knowledge. 

All these several species of confession, in order to be admissible, 
must be free and voluntary. And in the case of a confession before 
a magistrate or other person, if it appear that the defendant was in¬ 
duced to make it by any promise or favour, or by menaces, or un¬ 
due terror, it shall not be received in evidence against him. 2 Hale, 
285. Thus, if it be said to the defendant that it will be better or 
worse for him if he do or do not confess; 2 East, P. C. 669 ; or 
that what he says will be taken down, and used for him or against 
him on his trial; Beg. v. Drew, 3 C. 3^ P. 140 ; or even if a con¬ 
fession be procured by a threat to take the defendant before a ma¬ 
gistrate, if he do not give a more satisfactory account j R. v. Thomp¬ 
son, 1 Leach, 291; or to send for a constable ; B. v. Richards, 5 C. 
3^ P. 618: Reg. v. Hearn, C. Mar. 109; or by saying, “tell 
me where the things are, and I will be favourable to you ; ” R. v. 
Cass. Id. 290, n.; or, “you had better tell all you know;” R.y. 
Kingston, 4^C.S^P. 387; or, “ you had better tell where you got 
the property; ” R. v. Dunn, A C. P. 54dE or, “ you had better 
split, and not suffer for all of them; ” R. 6 C. P. 

363; or, “it would have been better if you hadi^ld at first;” R. 
V. Walhel^, 3C. 3^P. 176 ; or, “ 1 should be obliged to you if you 
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would tell us what you know about it; if you will not, of course we 
can do nothing R. v. Partridge^ 7 C.&P. 551; or, ** anything 
you can say in your defence we shall be ready to hear; Reg. v. Mor~ 
ton, Rob. 514 ;—the confession will not be admissible. Where 

the prosecutor asked the defendant for the money which he had 
taken, and, before it was produced, said, I only want my money, 
and if you give me that, you may go to the devil if you please,” 
upon wnich the defendant took part of the money from his pocket, 
and said that was all he had left, a majority of the judges h^d that 
the evidence was inadmissible. R. v. Jones, R. R. 152 : R. v. Bar¬ 
rett, 4tO. S(P. 570. And a confession, with a view, and under a hope, 
of. being thereby permitted to turn Queen’s evidence, or of obtaining 
a pardon or reward, has been holden inadmissible. R. v. Hall, 2 
Lea^, 559. See R. v. Bailey, 2 Stark. So. 23 : Reg. v. Boswell, C. 
Mar. 584. To exclude a confession made under the influence of a 
promise or threat, the promise and threat must be of a description 
which may be presumed to have such an effect on the mind of the 
defendant as to induce him to confess : and therefore an exhortation, 
admonition, promise, or threat, proceeding at a prior time from some 
one who has no concern in the ^prehension, prosecution, or exami¬ 
nation of the prisoner, but interferes without any authority, will not 
be sufficient to render a confession inadmissible. R. v. Rowe, R. 

R. 153; R. V. Hardwick, 1 Phil. Ev. 105 : R. v. Gibbons, 1 G. ^ P. 
97 : R. V. Tyler, Id. 129: R. v. Clewes, ^C. ^ P. 221. It seems that 
there has been a difference of opinion among the judges on this point,— 
whether a confession made to a person who has no authority, after an 
inducement held out by that person, is receivable or not. In a recent 
case, however, it was stated that it is the opinion of the judges that 
evidence of any confession is receivable, unless there has been some 
inducement held out by some person in authority, and that if a per¬ 
son not in any office or authority hold out to the accused party an in¬ 
ducement to confess this will not exclude a confession made to that 
party. Reg. v. Sarah Taylor, QC. P. 733. But where such a per¬ 
son held out an,inducement in the presence of the prosecutor’s wife, 
who expressed no dissent, the confession was held not to be recoivable. 
Id.; R, V. Spencer, 7 6*. P. 776 : see Reg. v. Hewett, C. 3Iar. 534. 
Where the prisoner was taken by the constable to an inn, and the 
innkeeper, in the constable’s hearing, held out an inducement to him 
to confess, and the prisoner, in the constable’s hearing, made a con¬ 
fession to the innkeeper, which the constable was called to prove, Al- 
derson, B., thought the evidence inadmissible. R. v. Pountney, 7 C. 
^ P. 302. And see R. v. Dunn, 4cC. P. 543: R. v. Slaughter, Id. 
554, n. Where a girl, being apprehended for the murder of her 
child, was left by the constable in custody of a woman, who told her 
she had better tell the truth, otherwise it would lie upon her and the 
man would go free, upon which she made a confession, Parke, J., and 
Taunton, J., held this confession not receivable, as it was made in 
consequence of an inducement held out to the prisoner by a person 
who had her in custody. R. v. Emeh, b C.S^ P. 535. And confes¬ 
sions obtained from a servant through hopes and threats held out by 
the wife, or by the relations and neighbours, of her master and pro¬ 
secutor, have been held inadmissible by all the judges: R. v. Simpson, 
1 Mood. C. C. 410: \R. v. Upchurm, Id. 4^. The inducement 
must refer to a tem-jfOflal benefit; for hopes which are referrible to a 
future state mer^^, are not within the principle which excludes con¬ 
fessions obtaiuedby improper influence. R. v. Qilham, R. M. 180. 
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So, where a prisoner under fourteen years of age, charged with mur> 
der, was told by a man who was present when he was apprehend^ 
ed, ** Now kneel down, I am going to ask you a very serious question, 
and 1 hope you will tell me the truth, in the presence of the Al> 
mighty,** and the prisoner, in consequence, made a statenfent, this 
was held (strictly) admissible. JR. v. Wild^ 1 Mood. C. G. 452. But 
where a constable, after having asked the prisoner what he had done 
with the stolen property, said, ** you had better not add a lie to the 
crime of theft,” GaseUe, J., refused to receive a statement thereupon 
made by the prisoner in evidence. R. v. SkepJi&rd^ C. 5^ P. 679. 
The only proper question is, whether the inducement held out to the 
prisoner was calculated to make his confession an wntrue one; if not, 
it win he admissible. Thus, where a prisoner asked of a witness 
with whom he was in conversation, whether he had better confess, 
and the witness i-eplied that he had better not confess, but he might say 
what he hod to say to him, for it should go no furtlier, a statement 
thereupon made by the prisoner was held admissible. R. v. Thomas, 
7 C. &; P. 345. So, where, a prisoner being taken before a magistrate 
on a charge of forgery, the prosecutor said, in the hearing of the pri¬ 
soner, that he considered him the tool of G., and the magistrate then 
told tlic prisoner to be sure to tell the truth, and upon this the pri¬ 
soner made a statement, this was held receivable. R. v. Court, 7 C. 

P. 496. So, also, where the magistrate, after the examination of 
tlie witnesses, said to the prisoner, ** Be sure you say nothing but the 
truth, or it will be taken against you, and may be given in evidence 
against you at your trial.*’ Reg. v. Holmes, 1 C. K, 248. Where 
a pi'isoner is willing to make a statement, it is the magistrate*s duty 
to receive it, but he ought, before doing so, entirely to get rid of any 
impression that may have been on the prisoner*s mind, that the state¬ 
ment may be used for his own benefit; and he ought also to be told, 
that what he thinks fit to say will be taken down, and may be used 
against him on his trial. See Reg. v. Arnold, 8 C. P. 621. A state¬ 
ment made by a prisoner when he is drunk is admissible, even 
though, us it seems, the liquor was given to him in the hope that 
he would make some admissions. R. v. Spilsbury, T C. P. 187. 

It is no objection to the admissibility of a confession, that it 
was made under a mistaken supposition that some of the defend¬ 
ant’s accomplices were in custody, even though it were created 
by artifice, with a view to obtain the confession. R. v. Bail^, 1 
Phil, Ev. 104. And a letter given by a defendant to the gaoler to 
put into the post is evidence against him. R. v. Derrington, 2 (7. 
P. 418. If the promise or menace, &c. take place previously to 
the prisoner’s being brought before the magistrate, the court wiU, in 
general, refuse to admit tlie confession to be given in evidence, unless 
it appear that the prisoner was undeceived by the magistrate, and 
cautioned by him not to expect the favour, or not to regard the 
menaces held out to him. 2 East, P. O, 658; and see R. v. lAnaate, 
1 Phil. Ev. 166; Reg. v. Arnold, su^a. But where a defendant, 
haAring been told by a constable that he might do himself some good 
by confessing, afterwards asked the magistrate if it would benefit 
him to confess, and the magistrate saying he could not say it would, 
the defendant then declined to confess, but aftnrwords, when going to 
prison, made a confession to the constable, the judges held the con¬ 
fession to be admissible, because the answerjf^^^e magistrate was 
sufficient to remove any expectation which tne comtable might have 
caused. R, v. Rosier, 1 Phil. Ev, 106. See R, v. Orem, 5 C.S^ P, 
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312: JK. V. Clewes, 4 Cl <Sf P. 221: R, v. Richards, 6C. Sf P. 318: R, 
V. Howes, 6 C. Sf P. 404: R^. v. Dingle^, IC.S^ K. 637. If a con¬ 
fession be obtained by undue means, any statement made under the 
influence of that impression cannot be received. 2 East, P. C. 658 ; 
R, V. White, 1 Phil. Ev. 104; R. v. NeOe, MS. Burh*s Just., C<m~ 
fessUm. The only questions in these cases really are: was any pro¬ 
mise of favour, or any menace or undue terror made use of to in¬ 
duce the prisoner to confess? and if so, was the prisoner induced by- 
such promise or menace, &c., to make the .confession attempted to 
be given in evidence ? If the judge be of opinion in the affirma¬ 
tive upon both these questions, he will reject the evidence. If, 
on the contrary, it appear to him, from the circumstances, that, al¬ 
though such promises or menaces were held out, they did not 
operate lipon the mind of the prisoner, but that his contcssion was 
voluntary notwithstanding, and he was not biassed by such im¬ 
pression in making it, the judge will admit the evidence. 

Examinations upon oath are not admissible; 1 Pafe, 585 ; and 
where an examination in writing purported to have been taken upon 
oath,^ he Blanc, J., refused to admit parol evidence to shew that, at 
the time of his examination, the defendant was not sworn. R. v. 
Smith, 1 Stark. 242 : see also R. v. Rivers, 7 C. P. 177 : Reg. v. 
Pikesleg, 9 C. P. 124. In a recent case, where the prisoner 
was sworn^ by mistake, but, as soon as the mistake was discovered, 
the deposition was destroyed, his subsequent statement was received 
in evidence. R. v. Webb, 4iC, ^ P. 5G4. And where a statement 
made by the prisoner upon oath, at a time when he was not under 
suspicion, was tendered in evidence, Vaughan, B., received it. R. v. 
Tu^y, 5 C. Sf P. 530. In a more recent case, however, where the 
prisoner and others were examined upon oath, no specific chaige 
being at the time made against any person, but, in the result, 
the prisoner was committed for the offence, Gurney, B., refused to 
receive in evidence what the prisoner had stated upon that occasion. 
R. V. Lewis, 6 C. 4' P. 161. How far statements made by a pri¬ 
soner upon oath, on a coroner’s inquest relating to the same trans¬ 
action, are admissible, appears to be involved in some doubt. In 
one case, Alderson, B., refused to receive in evidence, on an in¬ 
dictment for murder, a statement made by the prisoner before the 
coroner, which was taken down in writing, and purported to Ite 
taken on oath, and would not allow evidence to be given to shew 
that in fact it was not taken on oath. Reg. v. Wheeley, 8 (7. 4- P. 
251. In a subsequent case, on an indictment for rape, statements 
voluntarily made upon oath, at the inquest held on the party alleged 
to have been ravished, were received in evidence ; Reg. v. Owen, 

9 (7. 4 P. 83; but afterwards, on the trial of the same prisoners for 
the murder of the same person, the same depositions were rejected. 
Reg. V. Owen, 9 Cl 4 P* ^38. On the other hand, in R. v. Haw-' 
arth, Greenw. Coll. Stat. 137> Parke, B., received in evidence, on 
on indictment for murder, a deposition made by the prisoner on 
oath as a witness before the coroner; and in Reg. v, Sandys, C. 

4 Mar. 317, Erskine, J., received similar evidence, and reserved the 
point, but the prisoner was acquitted; and this would seem to be 
the better opinion, jit is no objection to the admissibility of a 
confession that it was lelicited by questions, if no undue influence be 
used; R. v. Ellis,,ySi^ 8^ M. N. A 432: R. v. Thornton, 1 Mood. 
C.'CiTJ I and deblarations of a defendant, though made as a wit¬ 
ness- before a committee of the House of Commons, and under com- 
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pulsory process, were holden by A6boft, C. J., in JK, v, Mereeronf 2 
866, to be admissible against the defendant upon an indictment 
tor corruptly granting licenses to public-bouses. See Ji. v. CrUham, 
1 Mood. C. C. 208. So, the examination of a person taken on 
oath before commissioners of bankruptcv, he having been cautioned, 
and allowed to elect what questions ne would answer, was held 
admissible against him on a ^arge of forgery. Reg. v. Whe<U&r, 2 
Mood. C. C. 45. So, the answer of the defendant in a suit in equity, 
instituted against him by the prosecutor, is admissible on an indict¬ 
ment against him. Reg.y. Goldshede, IC.S^K, 657* But on an indict¬ 
ment against a bankrupt for concealing his effects, where it was pro¬ 
posed to prove the petitioning creditor’s debt by putting in the 
bankrupt’s balance meet, delivered in upon oath, Alderson, B., and 
Patteson, J., held it was not receivable for that purpose. Reg. v. 
Britton, 1 M. df Roh. 297. 

Although a confession, for the above or any other reasons, may 
not be receivable in evidence, yet any discovery that takes place 
in consequence of such confession, or any act done by the defendant, 
if it be confirmed by the finding of the property, R. v. Jenkins, 
R. Sf R. 492, will be admitted; as, for instance, if a man, by promise 
of favour, be induced to confess that he knowingly received certain 
stolen goods, and that they are in such a room in his house, and 
the goods be found there accordingly, although the confession itself 
cannot in that case be given in evidence, yet it may be proved, that 
ill consequence of something the witness heard from the defendant, 
he found the goods in question in the defendant’s house. R. v. 
Lockhart, 2 East, P. C. 658; 1 Leach, 386: and see R. v. Warwich- 
shall, 1 Leach, 263: R, v. Mosey, Id. 265, n .: R. v. Batcher, Ib. : 
Reg. V. Gould, 9 C. P. 364. And it would seem, from a late 
decision, that declarations of the defendant accompanying such acts, 
may be received in evidence, even though the confession itself may 
be inadmissible. R. v. Gtiffin, R. R. 151. 

I/oio prosed.^ —When a defendant pleads guilty, if he persist in 
his plea, it is immediately recorded by the proper officer; and the 
same, where a defendant yields himself to the Queen’s mercy, and 
desires to submit to a smml fine. In other cases the admission or 
confession must be proved at the trial. And in a criminal case, the 
judge will not allow the cose to be tried upon admissions made by 
tJie attornies on both sides, nor unless they be made at the trial by 
the defendant or his counsel. Reg. v. Thornhill, 8C. P. 575. 

^ A confession before a magistrate, if taken down in writing at the 
time, should be produced, and proved to have been duly taken. 
And it was formerly supposed that it must be proved by the magis¬ 
trate who took and signed it, or by his clerk who wrote it; see 1 
Hale, 585; 2 Hawk. c. 46, s. 43; 1 Leach, 240, 348: R. v. Bell, 
5 C7. P, 162; but it is now clearly settled, that it may be given 
in evidence on the prisoner’s hand-writing being proved by any 
person who was present at his examination; R. v. Vhappel, 1 M.S^ 
Rob. 395: R. v. Hopes, Id. 396, ; 7 C, P. 136: R. v. Foster, 

7 C. HfP- 148: R, y. Rees, Id. 668; R. v. Reading, Id. 619; al¬ 
though it w very desirable that, in serious cases, it should be proved 
by the mamstrate or his clerk, if possible. Rm. v. Pikes^y, 9 G. 

P. 124. If it be clearl;^ shewn that the examiimtion of the defendant 
Was not reduced to writing, or, perhaps, if theyw^'ting bo lost or de¬ 
stroyed, then parol evidence of it may be admitted.''* R. v. Fearshire, 
1 Leadh, 202. See R. v. Lamb, 2 Leach, 682. Until the contrary 
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be shewn, it shall be intended that the magistrate did his duty, and 
took down the examination of the defendant in writing. B. v. Jacoby 
1 Leachf 309. And where the magistrate returned with the deposi¬ 
tions that the prisoner said, decline to sav anything,*' paiol 
evidence of a confession alleged to have been made by the prisoner in 
the presence of the magistrate, and while under examination, was 
rejected. R. v. Walter^ 7 C.^P. 267. But, upon clear and satis¬ 
factory evidence, it will be competent to prove something said by the> 
defendant, beyond what is taken downjby the magistrate. Rowlands. 
Ashby, Ry. M. N, P. 231: R. v. Harris, 1 Mood. G. C. 338: Re^. 
V. Wilkinson, 8 C. Sf P. 662. So, if the examination taken in 
writing be inadmissible by reason of irregularity, parol evidence of 
-what he said at the time of the examination may be received.^-^^er 
Tindal, C. J., in R. v. Reed, M. Moo, 403. 'Where the magis¬ 
trate’s clerk, in taking down the statement of several prisoners 
charged with the same oiFence, had left a blank where either of the 
prisoners had mentioned the name of another of them, the judge 
would not allow those blanks to be supplied by parol evidence. Rey, 
V. Morse, 8 C. Sf P. 606. By stat. 7 G. 4, c. W, ss. 2, 3, the magis¬ 
trate is expressly directed to subscribe the examination, which, 
although usual, \vas not before requisite. The signature of the de¬ 
fendant is not, however, required, and is only for precaution and 
facility of proof. When the prisoner affixes his mark only, it must 
be proved that the examination was correctly read over to him. R. 
V. Chappel, 1 M. Rob. 396. Where the examination was taken in 
writing, but the prisoner refused to sign it; without saying whether 
it was correct or not, Mr. Baron Wo^ refused to admit it in evi¬ 
dence. R, V. Telicote, 2 Stark. 488. But in LamPs case, 2 Leach, 
682, where it appeared that the written examination, at the time it 
was taken, w'as read over to the prisoner, and that he admitted it to 
be true, but refused to sign it, the judges held that it was admissible 
in evidence, in tlie same manner as if he had signed it; that a pri¬ 
soner’s confession, if not reduced to writing, may be given in evidence 
against him, and a fortiori, if in writing, although not signed by 
him; for its being reduced to writing renders it less doubtful, and 
entitles it to greater credit. See also R. v. Thomas, 2 Leach, 637. 
So, if the prisoner admit, when examined before the magistrate, that 
the deposition of a witness examined against him is true, that de¬ 
position may be read at the trial as part of the prisoner’s statement, 
although the witness himself have been examined at the trial. R. v. 
John, 7 C.& P, 324. But the statement of one of several prisoners, 
brought berore a magistrate for the .same offence, cannot be read in 
evidence against the others; because they are only called upon to 
answer the depositions of the witnesses, taken on oath, not the state¬ 
ments of their fellow-prisoners. Reg, v. Svoinnerton, C. <Sf Mar. 693. 
Where the defendant was examined before the Lords of the Coun- 
cU, and a witness took notes of his examination, which was not 
signed by or read over to the defendant, it was holden, that the 
witness might refresh his memory from the notes, but that the 
minutes were not admissible as a judicial examination. R. v. Layer, 
16^ Tr. 216. The effect of the statute, so far as regards the 
evidence of a confesijion, seems to be, that a written examination, 
taken as the statute directs, is evidence per se, and the only admis¬ 
sible evidence of defendant’s havi; g made a declaration .of the 
things therein cdutained; whereas, at common law, (unless the de¬ 
fendant rpigned the paper, or, on its being read, flowed it to be 
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true), the confession mnst have been proved by some person who 
heard it, and the writing could only have been made use of by the 
person who wrote it, for the purpose of refreshing his memory. See 
2 Russ. 660. It ma^ be observed that, if the examination of the 
prisoner be not put m evidence in the first instance, it cannot be 
a^rwards read as evidence in reply, to contradict a defence set up 
at the trial which is inconsistent wim it. R. v. Powell^ C, ilfor. 600. 

Admissions or confessions to other persons than magistrates, if in 
writing, are proved.as any other written instrument; if by parol, 
they are proved by parol evidence of some person who heard them. 
What the prisoner has been overheard to say to another, or to him¬ 
self, is equally admissible;’though it is a species of evidence to be 
acted op with much caution, as being liable to '«be unintentionally 
misrepresented by the witnesses. See R. v. Simons^ 6 Cl Pi 640. 
In all cases of high treason, a confession in open court precludes the 
necessity of proving the treason by witnesses. 7 <Sr 8 Tr. 3, c. 3, s. 2; 

1 Ed. 6, c. 12, 5. 22; 6 6 Ed, 6, c. 11, s. 12; Post. 241. So also, 

the confession of an overt act upon an examination before a magis¬ 
trate or other person having authority for that purpose, if proved at 
the trial by two witnesses, is sufiicient to convict the defendant; R. 
V. Pranda^ 1 East^ P. C. 133, n,; Post, 243; but evidence of a 
confession to a person not having such authority, although proved 
by two or more witnesses, can only be received in corroboration of the 
other evidence in the case; and the treason must still be proved by 
tivo witnesses, notwithstanding. R, v Willis, 8 St. Tr. 260, 266; and 
see Post. 243. This, liowever, must be considered as having refer¬ 
ence only to confessions given in evidence^ as proof of the offence 
charged in the indictment; but a confession before a magistrate or 
other person may be given in evidence to prove a collateral fact, as, 
for instance, that the defendant is a natural-bom subject. R, v. 
Vaughan, 6 St. Tr. 25: R. v. Smith, Post. 242, or the like, and may 
1)0 proved by one witness, as in ordinary cases. 

Effect ofj] —When the defendant, in open court, confesses that he 
is guilty of the offence with which he is charged in the indictment, 
a trial is unnecessary, and the court may immediately proceed to 
award judgment. The courts, however, are usually very backward 
in receiving and recording such a confession, and will generally 
advise the defendant to retract it, and plead to the indictment. 

2 Hale, 225. So, in misdemeanors, if the court receive the submis¬ 
sion of the defendant, without putting him to a direct confession, 
the fine may be imposed withoi^further proceeding, 2 Hawk. e. 31, 
s. 2. A free and voluntary conmssion of guilt made by a defendant, 
■whether under examination before magistrates or otherwise, if duly 
made and satisfactorily proved, is sufficient at once to warrant a con¬ 
viction, without any corroborative evidence aliunde. R. v. White, 

, R, R. 608; R. v. Tippett, Id. 609: R, v. Eldridge, Id. 440; R. v. 
Faulkner, Id. 481; R. v. SUme, IN. 204: R. v. Fratms, 6 St. Tr. 
68; v, Lcrnhe, 2 Leach, 664: R. v. Whedings, 1 LomK, 311, «. 
But this must be understood of a direct and positive confession; 
for admissions by implication are not entitled to tne same weight. 

In all cases, the whole of the confession should be given in evi-* 
dence; for it is a general rule, that the whole of the account which 

party gives of a transaction must be taken toge^er; and his ad- 
nission of a fact disadvantageous to himself malf'tnot be received, 
vithout receiving at the same time his contemporaneous assertion 
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of a fact farouiable to him, not merely as evidence that he made 
such assertion, Wt admissible evidence of the matter thus alleged 
by him in his discharge. 4 Taw^. 24fi: <md see the Queen's €086^ 
ZS.S; B. 294. It has been said, that if there be no other evidence 
in the case, or none which is incompatible with the confession, it 
must be taken as true; E. v. Jbnes^ 2 G, P. 620; but the better 
opinion seems to be that, as in the case of all other evidence, the 
whole should be left to the jury, to say whether the facts assertra by 
the prisoner in his favour be true. Smith v. Blandyf Ry. Sf M. N. 
P. 250: B. V. Higffitts, 3 C.Sf P. 603; E. v. CleweSf A P> 221. 

It is also necessary to observe, that a man’s confession is only 
evidence against himself, and not against his accomplices; 1 HalSt 
£85; 2 Hawk. c. 46, s. 3: B. v. Tma^ Kd, 17, 18: B. v. Boroskif 
3 St. Tr. 474; although he charge his accomplice in his hearing, 
and the accomplice do not deny it. B. v. Afpldy, 3 Stark, 33. 
So, the confession of a principal is not evidence against an accessary 
to prove the guilt of the principal, which must he proved aliunde, 
B, V. Turner, 1 Mood. G. G. .347. In Tinkkr^s case, however, 
the dying declarations of an accomplice were holden by the judges to 
be good evidence against the principal; and the majority of the 
judges were of opinion that this evidence would of itself be sufficient 
to convict, although the testimony of the accomplice, if living, would 
not, unless corroborated by other evidence. 1 East, P. G. 354. (See 
ante, p. 114). Also, in cases of conspiracy, and of high treason in 
compassing the Queen’s death, &c., anything said or written by one 
of the accomplices, hot as a confession simply, but for the purpose 
of furthering the common design, is admissible evidence against the 
others. R. v. JVatson, ^ Stark. 140, 141: and see ante,p. 109, and 
Harrison’s Dig. tit. Gonfession. 

It may be here observed, that it lias been laid down that confes- 
dons ought not to be opened by the prosecuting counsel, in stating 
the case; but that other declarations of or conversations with the 
prisoner, which are intended to be given in evidence, ought to be 
opened, in order to give the prisoner the benefit of any discrepancy 
between the opening and the evidence. R. v. Orrell, \ M Boo. 
467: B> V. Davis, 7 G.Sj P. 785: B. v. Hartel, Id. 773. 

•» ■ 

Sect. 2. 

PRESVUI^ONS. 

Presumptive, or (as jt is usually termed) circumstantial evi¬ 
dence, is receivable in criminal as well as in civil cases: and indeed 
the necessity of admitting such evidence is more obvious in the for¬ 
mer than in the latter; for, in criminal cases, the possibility of 
proving the matter chained in the pleading by direct and positive 
testimony is much more rare than in civil cases. 

A presumption is, where some facts being proved, another follows 
as a natural or very probable conclusion from them, so as readily to 
gain assent from the mere probability of its having occuri’ed, without 
Jrarther proof. The Ifact thus assented to is said to be presumed, 
that is, taken for granted until the contrary be proved by the oppo- 
rite party; stcibilur jhasumptioni dmec pro^ur in emtrarium. Go. 
Lit. 273. And it is adopted the more readily, in proportion to the 



Prmmvjp^Kmi, 12d 

difficulty of proving the iGact by positive evidence, and to the obvious 
facility of disproving it or of proving fficts inconsistent with it, if it 
really never occurred. 

These presumptions are of three kinds: w/oleni presumptions, 
where the facts and circumstances proved nwessarity attend the 
fact presumed; Qilb, Bv. 157; prwahU presumptions, where the 
facts and circumstances proved usuctlly attend the fact presumed; 
3 BL Om. 372; and light or retsh presumptions, which, however, 
have no weight or validity at all. Ib.; QiV>. JSv. 157; Co. Lit, 
6. 5. If, upon an indictment for murder, it were proved that the 
deceased was murdered in a house, and that the defendant was im¬ 
mediately afterwards seen running out of it with a bloody sword in 
his hand; these facts raise a violent presumption that tne defend¬ 
ant was’ the murderer; for the blood, the weapon, and the hasty 
flight, are all circumstances necessarily attending the fact presumed, 

, namely, the murder. Co. Lit. 6. b.; Staundf. 1/9 ay Gilo. Ee. 157. 
So, upon an indictment for stewing in a dwelling-house, if the de¬ 
fendant were apprehended a few yards from the outer door, with the 
stolen goods in his possession, it would be a violent presumption of 
his having stolen them; but if they were found in his lodgings some 
time after the larceny, and he refused to account for his possession 
of them, this, together with proof that they were actually stolen, 
would amount, not to a violent, but to a probable presumption 
merely; but, if the property were not found recently after the loss, 
as, for instance, not until sixteen months after, it would be but a 
light or rash presumption, and entitled to no weight. B.. v,-, 2 G. 

P. 459. And if the prisoner give a reasonable account of the manner 
in w'liich he became possessed of the goods, this will so far rebut the 
presumption, as to throw it upon the prosecutor to negative that 
account. R. v. Crowhurst, 1 C. S; P. 370. Such presumption will, of 
course, also vary according to the nature of the property stolen, and 
whether it be or be not likely to pass readily from hand to hand. 
See R. V. Partridge, 7 C. P. 661. So, upon an indictment for 
arson, proof that property, which was in the house at the time it was 
burnt, was afterwards found in the possession of the defendant, raises 
a probable presunmtlon that the defendant was present and concerned 
in the aison. See R. v. Rickman, 2 EaM, P. G. 1036. Where, upon an 
indictment for peijury, in falsely taking the freeholder’s oath in the 
name of J. W. at a parliamentory election, it was proved that the 
freeholder’s oath was administered to a person who polled on the 
second day of the election by the name of J. W,; that there was no 
such person in fact as J. W.; that the defendant voted on the second 
day, though he was not a freeholder; that he did not vote in his own 
name or in any other than the name of J. W.; that there was but 
one false vote given on the second day’s poll; and that the defen¬ 
dant some time afterwards boasted that he had dme the trick, and 
was not paid enough for the job, and was afraid he should be gulled 
up for his had vote; the court held that this was vifficient e\ndence 
for the jury to presume that the defendant voted in the name of 
J; W., and consequently to find him guilty of the charge in the in¬ 
dictment. R. v. Price, 6 East, 323. Upon an indictment for dis¬ 
posing of and putting away a forged bank-note, knowing it to be 
forged, proof that the defendant has passed other forged notes raises 
a probable presumption that he knew the nqte, for the passing of 
which he is now indicted, to be forged; and if, in addition to this, it 
be proved that the defendant, when he passed these notes, gave a 
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false name or address, it amounts to a violent presumption of his 
guilty knowledge. And the same upon indictments for uttering 
counterfeit money. {See ante^ p. 103). 

In addition to the presumptions which a jury may make from cir- 
cumstantid evidence, there are also presumptions in law.- Thus, in 
murder, the law presumes malice from the act of killing, until the 
contrary be proved by the defendant. Fost, 255; 1 Ea^t^ P, C» 340. 
And the law also infers that every man must contemplate the neces¬ 
sary consequence of his own act. i?. v. 3 Jf. Sel, 15. Thus, 

the uttering of a forged stock receipt to a person who employed 
the prisoner to purchase stock to that amount, and advanced the 
money, was holden sufficient evidence of an attempt to defraud, not¬ 
withstanding the belief of the party to whom it was uttered, that 
the prisoner had no such intention. R, v. Shepherdy R. Sf R, 1G9. 
So, where a man was indicted under the repealed statute ^ G.SyC. 
58, for setting hre to a mill, with intent to injure the occupiers, it was 
holden that the intent might be inferred from the act. R. v. Far- 
rinfftotiy R. R. 207. And upon an indictment for forgery, an in¬ 
tention to deiiuud the person who wotild have to pay the instrument 
if it were genuine, may be inferred, even though the instrument be 
so framed as not to impose upon him, and the intention to defraud 
be general, and not confined or in any way pointed to the person by 
whom, if genuine, the instrument would be paid. iZ. v. Masagoray 
R, Sf R. 291; Rep. v. Hilly 2 Mood. C. C. 30; 8 <7. 4' P- 274. Adhere 
a man has in possession a large quantity of counterfeit coin unac¬ 
counted for, it may be inferred that ho procured it with intent to 
utter it, if there be no evidence that he was the maker. R. v. Fuller, 
R, R. 308. So, in eveiy case, intention can be but matter of pre¬ 
sumption, arising either from the facts stated in the indictment, or 
from extrinsic facts stated in evidence. See antCy p. 104. 

It may also be necessary to observe, that the law presumes every 
man to be innocent, until the contrary be proved. Ji: v. Twpning, 
2 Aid. 386; Sissons v. Dixon, 5B. S^G. 758. It is also a maxim 
of law, that ** omnia preesumuntur rite et sol&nniter esse acta donee 
probetur in contrarium upon which ground it will be presumed, 
even in a case of murder, that a man who has acted in a public capa¬ 
city or situation was duly appointed. R. v. Verelst, 3 Camp. 432; 
JR. V. Gordon, 1 Leaxh, 315; Beg. v. Murphy, 8 C.S^P. 2^ii Reg. v. 
Newton, \C.&;K. 469. 

Although presumptive evidence must, from necessity, be admitted, 
yet in felony and treason it should be admitted cautiously. And 
Sir Matthew Hale, in particular, lays down two rules, most prudent 
and necessary to be observed, in this respect: first. Never to con¬ 
vict a man for stealing the goods of a person unknown, merely be¬ 
cause he vrill give no account how he came by them unless an actual 
felony be proved of such goods; and secondly. Never to convict any 
person of murder or manuaughter, till at least the body be found— 
on account of tw^ instances he mentions, where persons were exe¬ 
cuted for the murder of others who were then alive, although miss¬ 
ing. 2 Hale, 290. 



Written JEhidence, 


125 


Sect. 3. 

WRITTEN EVIDENCE. 

1. HecordSf 125. 

2. Matters quasi of Record, 128. 

3. W’ritten Instruments of a Private Nature, 137. 

1. Records. 

Public Statutes^ — Public Statutes, the rules of the common law, 
and the general customs of the realm, are never required to he 
set forth in the pleadings, or proved at the trial: because the court 
are bound, eas officio, to take notice of them. And therefore, when 
the printed copy of a public statute is produced at a trial, as is fre¬ 
quently the case, it is not to be deemed to be produced as evidence, 
but rather in aid of the memory of the court and jury. See Gilb, Ev. 
10. By stat. 41 O. 3, c. 99, s. 9, the statutes of Ireland prior to the 
union, printed and published by the Queen’s ^inter, shall be received 
as conclusive evidence in any court in Great Britain. 

Where the printed co^y of a public statute was produced in proof 
of certain facts recited in the preamble, the court neld that it was 
admissible evidence for that purpose. R, v. Sutton, 4 M. Sf Selw. 532. 

Private Statutes.'} —Private statutes and particular customs must 
be set. forth in pleading, and proved if put in issue. A private sta¬ 
tute is proved by an examined copy of the parliament roll, GiU>. 
Ev., 12 : and see R. v. Shato, 12 East, 479, unless it be otherwise di¬ 
rected by the statute itself. And by the 8 A 9 Viet. c. 113, s. 3, all 
copies of private and local and personal acts of parliament, not public 
acts, if purporting to be printed by the Queen’s printers, shall be ad¬ 
mitted as evidence thereof by all Courts, judges, justices, and others, 
without any proof being given that such copies were so printed. A 
private statute containing a clause that it shall be deemed and taken 
to be a public act, and shall be judicially noticed without being 
specially pleaded, must be proved in the regular manner, in order 
to make it evidence against strangers of the facts stated in it; Erett 
V. Beales, 1 M. ^ M. 421; but the printed copy is admissihle in evi¬ 
dence, in the same manner as in the case of a public act properly so 
called. Ih. ; Woodward v. Cotton, 1 (7. AT. ^ iZ. 44: Beaumont v. 
Mountain, 10 Bing. 404 ; 4 Jf. Scott, 177. 

Records of the Queen's Courts."} —A record is proved, either by 
producing the record itself, or by an exemplification of it under the 
great seal, which is itself a record, and needs no further proof; 
^Ib. Ev. 14: LegfieWs case, 10 Co. 93; or by an exemplification of 
it under the seal of the court (whether of a court of common law, 
or of one created by act of Parliaments Olive v. Chain, 2 Sid. 146; 
Gilh. Ev. 19, 17; 10 Co. 93; and see Mardr. 120, and which also 
needs no further proof; Gilb. Ev. 19; or by an examined copy, 10 
Ck>. 92, b: 2 Bo. Abr. 678, 1. 45; Hardr. 119, according to cir¬ 
cumstance 

Where matter of record is but mere inducement, and not the ^st 
of the pleadings, it may be proved by an examined copy. Gilb. Ev. 
26. This copy may be had from tne officer in whose custody the 



)20 Written Etidence, 

record is; and the person who is to prove it at the trial must ex¬ 
amine the copy whilst the officer reads the record. It is not neces¬ 
sary that the officer should also read the co^ whilst the witness ex¬ 
amines the record. Reid v. Marginson, 1 Vamp, 469: Giles v. HiUf 
Id. 471, n.: Jtolfy. Dart, 2 Taunt. 62. 

But where matter of record forms the gist of the pleading, it must 
be proved by the production of the record itself, or by an exempli¬ 
fication of it. If it be a record of the same court m which it is 
pleadjed, the record itself must be produced; {seeR, v. Shaw, R. S; R. 
626); if it be a record of another court, an exemplification (that is, 
a copy under seal) of it is sufficient. 

Where the record of an inferior court forms the gist of a pleading 
in the court of Queen’s Bench, and it is to be* proved accordingly by 
an exemplification, sue out a certiorari, either with the cursitor, or 
with the proper officer of the Queen’s Bench, directed to the chief 
justice, judge, or officer of the interior court in whose custody the 
record is supposed to be, requiring him to certify the record to the 
court of Queen’s Bench; and thereupon an exemplification of the 
record, under the seal of the inferior court, will be transmitted to the 
court of Queen’s Bench, to be there used as evidence. See the form, 
6 Went. 24. But where a record of the court of Queen’s Bench is to 
be proved in an inferior court, you must sue out a certiorari with the 
cursitor, directed to the chief justice of the Queen’s Bench, requiring 
him to certify the record to the court of Chancery; and the record 
being thereupon accordingly certified, an exemplification of it under 
the great seal is thence sent by mittimm to the inferior court, to be 
there used as evidence. See Gilh. Ev. 14,16. 

So, where the record of a court of quarter sessions is pleaded in a 
court of oyer or terminer, or the converse, or where the record of one 
court of oyer and terminer is pleaded in another, the exemplification, 
in strictness, should in like manner be obtained upon certtot'ari ; but 
I believe the general practice is, to apply simply to the clerk of the 
peace or clerk of assize, who will make it out for 3 'ou accordingly, 
without writ, or will attend with the record itself at the trial. 

A record is very seldom the gist of a pleading in criminal cases, 
excepting on a plea of atUerfois acquit, S^c., or upon an indictment 
for a felony after a previous conviction; and in the former, it is al¬ 
most always a record of the same court that is pleaded. The record 
upon an indictment for a subsequent felony is proved by the pro¬ 
duction of the record itself, if it be a record of the same court, or by 
an exemplification, if it be the record of. another court, as above 
mentioned. Or, it may be proved in the manner provided by sta- 
tate, thus : B^ statute 7 Sf B G. c. 28, s. 11, upon an indictment for 
a subsequent felony, after a previous conviction for felony, a certi¬ 
ficate contmning the substance and effect only (omitting the formal 
part) of the indictment and conviction for the previous felony, pur¬ 
porting to be signed by the clerk of the court, or other officer hav¬ 
ing the custody of the records of the court where the offender was 
first convicted, or by the deputy of such clerk or officer, is, upon 
proof of identity, sufficient evidence of the first conviction, without 
proof of the signature or official character of the person appearing to 
nave siraed the same: 7 ^8 G. ^ c. 28, «. 11 . (See p^, B. lli 
Part V.) 

In all other cases except those provided for by statute, ^^re a copv 
of ft record is given in evidence, it must be a copy of the whole record; 
because the omisaon of port might have the effect of altering the 
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sense and import of the reudne. Gilb, Ev. 23; 3 Inst. 173. Records 
are not complete until delivered into court on parchment; therefore, a 
minute book, from which an entry of the proceedings at sessions is 
made, and from which book the roll containing the record of such 

S roceedings is subsequently made up, is not a record. R. v. Eellamyg 
Sc M. N. P. 171: R- V. Thrittg, 5 C. Sf P. 507. Thus, to prove a 
verdict, you must give in evidence a copy of the whole record, in¬ 
cluding tne judgment; Bull. N. P. 234; QUb. Ev. 37 ; for otherwise 
it would not appear but that judgment had been arrested or a new 
trial granted; Bull. N. P. 234; Pittm v. Waiter, 1 S^r. 162; unless 
in the case of an issue out of Chancery, where no judgment is entered 
up. Bud. N. P. 234. Bu£ if it be required to prove merely that a 
certuu 4rial was had, the nisi prius record, with the postea indorsed 
imon it, is sufficient evidence for this purpose ; Fisher v. KUchingman, 
Barnes, 449; cmdsee Fost&r v. Compim, 2 Stark. 364; or if the pos^m 
be not drawn up, it may be proved by the production of the ain 
prius record, if the minute ot the verdict be indorsed on the jury 
panel by the officer of the court. B. v. Broum, Moo. S^ M. 315; 8 B. 
Si C. 341. If it be necessary to prove what a witness said upon a 
former trial, it may be read from the judge’s notes, or proved upon 
oath from the notes or recollections of any person who was present 
at the time; Doncaster v. Day, 3 Taunt. 262; 12 Mod. 318; Gilb. Ev. 
68, 69; but in order to let in such evidence, it must be first proved 
that the former trial took place; and this can be done only by giving 
in evidence an examined copy of the record, CHlb. Ev. 68, or the nisi 
prius record with the postea indorsed on it, as abave mentioned. 
Pitton V. Walter, 1 Str. 162. 

In order to prove a writ, if it be the gist of the pleading, you must 
get it returned, and then procure and give in eviuence an examined 
copy of it. But if it be matter of inducement merely, it is not neces¬ 
sary that it should be returned or proved by an examined copy; 
GUb. Ev. 39; but the writ itself, if in your possession, may be given 
in evidence; or if in the possession of the other party, then, upon 
proving the service of a notice upon him to produce and that it 
has been returned and filed, but that it ,was in the other party’s 
possession after the day on which it was returnable, you will be 
allowed to give a copy of it in evidence. Edmomtone v. Plaisted, 
4 Esp. 160. See Kmght y. Dawler, Hardr. 223: Wright v. Pindar, 
Alleyn, 18. Until the hon-production is sufficiently accounted for, 
parol evidence of its contents is not admissible. I^ter v. Jenkins, 
8 B. a 339. 

A judgment of tlie House of Lords is proved by an examined copy 
of it from the minute book; Jones v. Randall, Cowp. 17; which may 
be had, upon application, at the office of the Clerk in Parliament. 

An allegation that judgment was ** entered up” in an action, 
is proved by the production of the book from the judgment-office, 
in which the incipitur is entered. Reg. v. Gordon, V. S^ Mar. 410. 

Convictions before justices of peace are proved by examined copies, 
which the clerk of the peace of the proper coun^ will make out for 
you upon an application for that purpose. R, v. GUkes, QB.S^ V. 439. 
And by stat 7 8 (7. 4, c. 29, s. 74, and 7 8 (7. 4, o. 30, s. 40, 

and several other statutes {see the different "titles, post. Book IJ.), 
cwies of convictions for offi^nces within those acts respectively, cer¬ 
tified by the proper officer of the court, or proved to be true copies 
shall be sufficient evidence to prove a conviction of a former offence. 
To prove the passing of a fine, the chirograph is conclusive evidence 
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without further proof. Plawd. 110 hj Qilb, Ev, 24; Bull. N. P. 
229; but if it be necessary to prove proclamations, that must be 
done by an examined copy. GiUt. Ev. 25 : Boe v. Blucky 6 Taunt. 
485. A common recovery is proved in the same manner as an ordi¬ 
nary judgment. See stat. 27 El. c. 9; 14 2, e. 20, s. 4.* 

To prove a deed which has been enrolled, the endorsement of the 
enrolment is evidence sufficient, without further proof of the deed; 
^Ib, Ev. 24, 96: Smartle v. WUliamSy 1 Salk. 280; and see Km- 
n&rsl^ V. OrpSy 1 Boug, 66; 8 5. <Sf C. 755 ; but if the deed be lost, 
it caA be proved only by an examined copy of the enrolment. Gilb, 
Ev. 251 Q Camp. 20. All this, however, must be understood of 
deeds only which need enrolment; for if any other deed be enrolled, 
(as, for instance, a bargain and ^e for years, or the like), and be 
afterwards offered in evidence, it mt^st oe proved in the ordinary 
way, by the subscribing witness. GiU>. Ev. 99: Pag^s Case, 5 Co. 64; 
Gw^on v. Jones, Styles, 545: Smartle v. Williams, 1 Salk, 280, 

Letters Patent ."}—Letters patent may be given in evidence, with¬ 
out further proof; or they may be proved by exemplifications under 
the great sem. See 1 Saund. 189, n. 


2. Matters quasi of Record. 

Proceedings^ Parliament .}—Entries in the journals of the House 
of Lords ana House of Commons may be proved by examined copies 
from their minute books. Jones v. Randall, Cowp. 17; 2 Boug. 694; 
or by copies purporting to be printed by the printers to the Crown, 
or to either House of Parliament. 8 9 Vvt. c. 113, s. 3. The journals 

of the House of Lords have been holden evidence to prove not only 
an address of the Lords to the King, but the King’s answer also. 
R. V. HoU, 5 T. R, 446. But the resolutions of either House, with 
a view to ulterior proceedings, are no evidence of the facts therein 
stated; as, for instance, when the House of Commons resolved that 
a plot against the government existed, the resolution was holden to 
be no evidence of the existence of such a plot. 4 St. Tr. 39. 

Proceedings in Courts of Equity .—The l^ill and answer may be 
proved by examined copies, (hlb. Ev. 66; Hennellv. Lyon, 15. 4' 
Aid. 182: Hodgkinson v. Willis, 3 Camp. 401; which may be ob¬ 
tained from the Six Clerk’s Office, upon an application forthat purpose. 
In order to prove the answer, you are obliged to give in evidence an 
examined copy of the bill as well as of the answer; Gilb. Ev. 55 ; 
but where it was proved by the proper officer that he had searched 
diligently in the office for the bill, and could not find it, the court 
allowed the answer to be read without it. Ib. See Evo&r v. Ambrose, 
4 B. C. 25; B B. ^ C. 765. There is one exception, however, to 
this, namely, that upon an indictment for perjury alleged to have 
been c^imitted in an answer, the answer itseu must be produced, 
and it must be proved either that the party was sworn to it, or that 
the name subscribed to it is his handwriting, and that the name 
subscribed to the jurat is the name and handwriting of a master or 
other person having authority for that purpose. R, v. Morris, 2 Bur. 
1189; R. V. Benson, 2 Camp. 608. See U. v. Spencer, Ry. «Sf M. N. P. 
97> And the same as to depositions in equity. See, as to the ad- 
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tnissiUlUy of decrees in eouUps Layboum v. Crisp, 4t M, 8^ W, 320: 
8 <7. ^ P. 397: Pim v. Ourell, W» 234. 

A decree in equity, if it remain in paper, may be proved by an 
examined copy, together with an examined copy of the bill and 
answer; but if it have been enrolled, it must be proved by an exem¬ 
plification under the weat seal, which requires only to be produced 
in evidence, without mrther proof. 

Proceedinffs in Courts of Imw, not hei^ Records^ —Rules of 
court are proved by office copies; SeJh^ v. Hm'ris, 1 Ld, Raym. 745: 
Duncan v. 8cm, 1 Camp, 102, 471, «./ it is not necessary to have 
them examined. A rule oP court is evidence that the court have 
ordered sfi is therein stated; but it is not evidence of any matters in 
it which are the mere suggestions of the party who obtained it. 
Woodrojfe v. Williams, 6 Taunt. 19. 

A judro’s order may be proved by the production of the order 
itself, or by an office copy of the rule by wnich it lias been made a 
rule of court, l^ll v. tialfordf 4 Camp. 17. And by 8 <Sf 9 Viet, c, 
113, s. 2, all courts, judges, justices, masters in chancery, masters 
of courts, commissioners, judicially acting, and other judicial offi¬ 
cers, are thenceforth to take judicial notice of the signature of any 
of the equity or common-law judges of the superior courts at West¬ 
minster, attached or appended to any decree, order, certificate, or 
other judicial or official document. 

Affidavits, being admissions upon oath, are evidence as such against 
the parties who made them. Gilh. Ev, 51, 66: Harmer v. Davis, 7 
Taunt. 577. When filed with the clerk of the rules in the Q,ueen*s 
Bench, or with the secondaries in the common Pleas, they may, it 
should seem, be proved by office copies ; but if filed with any other 
officer, such as a filacer, the signer of the writs &c., they must be 
proved by examined copies, or produced. All other affidavits not filed 
can be proved only by production of the affidavits themselves, and by 
parol evidence of their having been sworn ; Gilb. Ev. 56 ; or, if not 
proved to be sworn, yet perhaps they may be received as admissions 
of the deponents, upon proof of their hand-wu-iting. See Gilh. Ev. 66. 
Upon an indictment for perjury in an affidavit, however, the affidavit 
must in all cases be produced, whether filed or not, and it must be 
proved in the same manner as an answer to a bill in equity under the 
same circumstances. R. v. James, 1 SJww. 397: Crook v. Dowling, 3 
Dougl. 76: Rees v. Bowm, M^Cld. Sf Y. 383. Where an affidavit 
purported to have been sworn before a public commissioner, but his 
commission was not proved, Patteson, J. held the affidavit to be admis¬ 
sible, and that proof of the commissioner’s acting was sufficient. R. v. 
Howard, \ M. &; Rob. 187. 

A cognovit filed in court may be proved by an examined copy, 
together with proof of the defendant's signature to the original. 
Scott V. Lewis, 1 C. P, 349. 

Proewdings in the Ecclesiastical Courts.~^ —The libel, answer, 
depositions, and sentence in the ecclesiastical courts, in mattertj^ith'^ 
in their jurisdiction, are proveable in the same manner as the bill, 
answer, depositions, and decree in equity. See ante, j>. 128: Gilb. Ev. 
W, 67 : Com. Dig. Ev. (C. 3).. Their sentence in matrimon^ causes 
is in all cases evidence, and in all cases conclusive evidence, of the 
facts they establish, except in suits of jactitation. Duchess of Kings- 
tm*s cme, 11 St. Tr. 262 : and see Clm^ v. Bathurst, 2 Str. 9W, 961: 
Hardw. 11,18. 
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The practice of the ecclesiaisticd courts may, it seems, be proved 
in the courts of common law by parol evidence. Beawrrain v. ScoU, 
3 (hr/vp. 388. 

A copy of the probate of a will, under the seal of the ecclesiastical 
court, is sufficient evidence to prove a will of personal property, or 
that J. S. is the executor, or the like; and the seal of the court 
sufficiently authenticates it, without hirther proof. QiJb. Ev, 71; 
1 Boll. Aor, 678; B, v. Nethersal, 4 T. B. 258: Hoe v. BeUhrrpe^ 3 
Salk. 164 : Bull. i®. jP. 46 : andsee Gordon v. Dpson, 1 B, Sc B. 219. 
The production of the<briginal will, with the act of the eccleoastical 
court, ordering probate, is sufficient evidence of the executor’s title, 
without accounting for the nonproduction of the probate. Cox v. 
AUinghamy 1 JaeWy 514. And where by the practice of an ecclesias¬ 
tical court, no book was kept, but grants of probate were recorded by 
a minute indorsed on, or entered at the foot of, the original will, and 
written by the officer of the court, it was hela that the production of 
the will, with such minute on it, was sufficient. Doe d. Edwards v. 
GwnniiMy 2 Nev. & Per. 260: Doe d. Basset v. Mew, Id. 266. The 
copy of the probate is conclusive evidence in the above cases, that is^ 
the other party shall not be permitted to allege that the will proved 
is not the last will and testament of the deceased. Gilh. 73: 
Chichester v. Phillips, T. Baym. 404—406 ; Noel v. Wells, Sid. 359 ; 
except upon an indictment for forging a will, in which the probate 
unrepealcd is not conclusive evidence of the validity of the will, so 
as to bar the prosecution. B. v Buttery, B. Sf R. 342 ; but the pro¬ 
secutor may give in evidence that the probate is foiged, or that it 
was obtained by surprise. Qilb. Ev. 73, 47: T, Baym. and 2 Sid., ubi 
supra. To prove a probate revoked, an entry of the revocation in the 
assignation book, in which all cases are officially entered, is good evi¬ 
dence. B. V. Bamd)ottoffi, 1 Leach, 26, n. 

Administration is proved by the production of the. letters of ad¬ 
ministration, or by a certificate from the ecclesiastical court, that ad¬ 
ministration was gifted ; Bull. B. P. 246; or you may get a clerk 
from the Ecclesiastical Court to attend at the trial with the book of 
acts, containing the direction for letters of administration to be 
granted, and the surrogate’s fiat for the same, «5.: Eldm v. KeddU, 8 
East, 187 : cmd see Davis v. Williams, 13 Ead, 232. 

Proceedings in the Court of Admiralty."] —^The libel, answer, dejios- 
itions, and sentence in the Admiralty Court are proved in the same 
manner as the bill, answer, deposition, and decree of a Court of 
equity. See Com. Dig. Evidetiee, (C. 1). The sentence is conclusive 
evidence of the facts it establishes, not only against those concerned 
in interest and persons claiming under them, but also ag^nst strangers. 
Thus, a sentence condemning goods as captured from the enemy, is 
conclusive evidence that they were so captured. Sterling v. Vaugh¬ 
an, 2 Camp. 228. 

Proceedings in Inferior Courts J ]—Judgments in a court baron, 
countd^ court, or other inferior court, may be proved by producing 
the. books in which they are entered ; or, it should seem, by exa¬ 
mined copies. See GUb. Ev, 74 ; Com. Dig, Ev. (C. 1). 

The court rolls of a manor may be proved^ by examined copies; 
GiB>. Ev. 76 ; B. v. Hains, Comb. 337; 12 Mod. 24; or, it seems, by 
a copy under the steward’s hand ; Com. 128; 1 Kd>. 676, 720; or 
you may get the steward or his deputy to produce them at the trial. 
See Qilb. Ev. 76. 
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proceedings on commissions of bankrupt were formerly proved either 
by producing Ihe proceedings themselves duty enroUecQ 6 G,4L,e. 16, 
s. 96, or (if the original instrument in writing were filed m the 
office, or were officially in the possession of the Lord chancellor’s secre¬ 
tary) by copies duly signed and attested, 6 G, 4, o, 16, *, 97* But 
now the record of all commissions of bankrupt, and of all proceedings 
under the same, heretofore entered of record under the stat. 6 G, 4, 
c. 16, are removed into the Court of Bankruptcy, established by 1 & 

2 W, 4, c. 66, and are kept as records of that court; and all proceed¬ 

ings in bankruptcy and copies thereof, pui^orting to be sealed with 
the seal of that court, are to be received as evidence. 2^8 W, 4, e, 
1X4, a. 9. And by the stdt. 6 6 Vict,e, 122, a. 26, in the event 

of the death of any witness deposing to the petitioning creditor’s deb^ 
trading, or act of bankruptcy, under any fiat in bankruptcy, his 
deposition, purporting to be sealed with the seal of the Court of Bank* 
ruptcy, or a copy thereof purporting to be so sealed, shall in all 
cases oe receivable in evidence of the matters therein contained. 

A judgment or other proceeding of the court for the relief of in¬ 
solvent debtors, may be proved by the production of an office copy 
of it, under the seal of the court. By 1 ^ 2 Viet, e, 110, a. 4b, A 
copy of any order under that act vesting the estate and effects of any 
prisoner in the provisional assignee, or of the appointment of the 
assignee or assignees of such estate and effects, made upon parch¬ 
ment, purporting to have the certificate of the provisional assignee, 
or his deputy appointed for that purpose, indorsed upon it, and 
sealed with the seal of the court, shall in all courts and places, and 
without farther proof, be recognised and received as sufficient evi¬ 
dence of such order and appointment having been made, and of the 
title of the provbional and other assignee or assignees under the 
same. And by the same statute, a, 106, a copy of the petition, 
vesting order, schedule, order of adjudication, and other orders and 
proceedings, purporting to be signed by the officer, having the cua- 
tody of them, or his deputy, certifying the same to be a true copy 
and sealed with the seal of the court, is admissible in the same man¬ 
ner, without further proof of the same. See Neale v. Isaaca, 4 J3, 
«Sf 0. 336 ; 6 2>. Jc. 484: Carpenter v. Waite, 3 Moore, 231; 

3 B. S; B. 626, 

The informations and depositions of witnesses upon oath, before 
mi^strates and coroners, in felonies and disdemeanors, (and which 
the magistrates and coronei's are directed to put into writing and sub¬ 
scribe, and deliver to the officer of the court where the trial is to be, 
7 G, 4, c. 64, aa. 2, 3, 4, 6), upon being produced at the trial, and 
proved to have been duly taken, may be given in evidence against the 
prisoner, if the person who made the depositions, &c., be dead, 1 Sale, 
306; Bull, N, P. 242, or insane, (though the insanity be of a temporal^ 
nature, Reg. v. Marahall, C, Mar. 147), R. v. Eriawell, 3 T. R, 
720; or it appears satisfactorily to the court that he is kept out of 
the w^ by means of the procurement of the defendant; R. v. Sarriaon, 

4 St. Tr. 492 : R, v. Morle^, Kel. 66; or, as it has been said, if he 
be sick, bedridden, or unab!e to travel. 1 PMl. Ev. 361; 1 Sale, 
306 ; 2 Sale, 62: Reg. v. Wilahaw, C. & Mar, 144: but aee 2 Stark, 
Be. 487. But they cannot be thus read, if it merely appear that the 
witness is absent, and that the prosecutor has in vain used his eof 
deavours to find him; Sel, 66; or that he is too ill to attend the as¬ 
sizes. R. V. Savage, 3 O. P, 143. Nor can draositions be read 
upon an indictment for high treason. 6^6 JEd, 0; Boat. 337• 
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Depontions before magistrates, to be thus given in evidence, must be 
taken conformably with the statute, R. v. Smithf 2 Stark, 211,«. («), 
and in the presence of the prisoner, so that he may have an opportun¬ 
ity of cross-examining the w'itness. R, v. PainCy 1 SaJie, 281; R, v. 
Woodcochy 1 Leachy 600 : P^fke v. Grouchy 1 Ld. Raym, 730: R. v. 
Dingier, 2 Leachy 661; 1 Str. 162; Bull, iV. P. 243; 1 HoU, 599; 
and nothing should be returned as a deposition, unless the prisoner 
had an opportunity of knowing what was said, and of cross-examin¬ 
ing the pai’ty making it. Reg. v. Amoldy 621. But where 

the depositions were not wholly taken in the presence of the prisoner, 
but the witness afterwards, in his presence, was re-swom, and the de¬ 
positions repeated, and signed, the judges held that they were, under 
these circumstancesi, admissible evidence ; for the prisoner had then 
an opportunity of cross-examining the witness. R. v. Smith, R. Sf 
li, 339 ; 2 Stark, 208; 1 HoU, 614. In this respect there is a difier- 
ehce between depositions taken before a magistrate and before a 
coroner; for the latter are said to be evidence, even though the party 
accused be not present. BuU. N, P, 242: 1 Ph. Ev. 264, per BMer, 
J.: R, v. ErisioeUy 3 T. R. 713. The reason g^ven for this exception, 
is, that the coroner is an elective officer, appointed on behalf of the 
public to make inquiry of matters within his jurisdiction, who there¬ 
fore is presumed to take the depositions Mrlv and impartially. 
BiM, jV. P. 242. There is, however, no reported case in Mmich this 
point has been directly determined ; but, although the propriety of 
this distinction has been questioned, {see 2 Stark. Ev, 492), we prac¬ 
tice has nevertheless been to admit such depositions without inquiry 
whether the party accused was or was not present; and in one case, 
R. V. Purefog, Maidstone Sum. Ass. 1794, Peake, 64, Hotham, B. 
received depositions taken before a coroner, although it appeared, and 
was objected, that the defendant was not present. See Jervis on Cor. 
217, 218. They must, however, in order to be admissible, appear to 
have been taken before the coroner coroner; 1 Ch. Cos. 306; and 
must be signed by him. R, v. England, 2 Leach, 770. The depo¬ 
sitions must appear to have been upon oath also ; 1 Hale, 686 : Bull. 
N. P, 242; but it is not necessary that they should be signed by the 
witness. R. v. Fleming, 2 Leach, 996. Where several depositions 
were taken on one sheet of paper, and at the foot of the whole was 
written “ sworn before me,*’ with the signature of the magistrate, the 
depositions previous to the last were held to be receivable^ in evi¬ 
dence. R. V. Osborne, 8 C. P. 113. But depositions taken in 
cross-examination, at a subsequent time to those in chief, and not 
signed by the magistrate, were held to be so irregular as to prevent 
the whole depositions from being read against the prisoner; although 
both were sworn by the magistrate to have been accurately taken. 
Reg, \. Frame, 2 M. 3^ Rob. 207. If duly taken, the depositions are 
admissible in evidence after the death of the deponent, not only upon 
the trial of the prisoner for the offence*with which he was charged 
at the time they were taken, but also upon an indictment for any 
other^ offence. R. v. Smith, R. S{ R. 339. They may also be given 
in evidence by the defendant, in cases where tne witnesses appear, 
in order to shew some material variance between their evidence at 
the trial and before the magistrate; and may be read by the pro^cu- 
tor, as it would seem, and certainly by the judge, to impeach the cre¬ 
dit of a witne^ who gives evidence contradicting statements contained 
in the deposition made by such witness in a former proceeding in the 
same case. R, v. Oldrogd, R. 6^ R, 88. {See pQSt,p. 164). They may 
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be proved by anv competent witness present at the examination, and 
it is not essential that the magistrate or his clerk should be called to 
prove them. Beg, v. Wile^vo, C. ^ Mar, 146; {see <m^e, p, 119: 
poat^ p, 164). 

The recent act "for enabling persons indicted for felony to make 
their defence by counsel or attorney,” (6^7 W, 4, c. 114), provides, 
by 8, 3, that all persons who shall be held to hail or committ^ to prison 
(which means finally committed for trial, and does not apply to per¬ 
sons committed for further examination only. Beg, v, Xord Mayor 
^ London^ 1 Dav, Sf M, 484) for any offence against the law, shall 
be entitled to require and have on demand, (from the person who shall 
have the lawful custody tliereof, and who is thereby required to de¬ 
liver the same), copies of the examinations of the witnesses respect¬ 
ively upon whose depositions they have been so held to bail or com¬ 
mitted on payment of a reasonable sum for the same, not exceeding 
l4<f* for each folio of 90 words: provided, that if such demand 
shall not be made before the day appointed for the commencement of 
the assizes or sessions at which the trial is to take place, such person 
shall not be entitled to have’ any copy of such examination of wit¬ 
nesses, unless the judge or other person to preside at such trial shall 
be of opinion that such copy may be made and delivered without de¬ 
lay or inconvenience to such trial; but it shall nevertheless be compe¬ 
tent for such judge, &c., if he shall think fit, to postpone such trial 
on account of sum copy of the examination of witnesses not having 
been previously had by the party charged. And by «. 4, all persons 
under trial are entitled, at the time of their trial, to inspect, without 
fee or reward, all depositions (or copies thereof) which have been 
taken against them, and returned into.the court before which such 
trial^ shml be had. This act does not make it compulsory on the 
magistrate, any more than it was before, to return all the depositions- 
which have been taken against a prisoner: as well those of witnesses 
who have not been bound over to give evidence as of those who have ; 
but the judges have intimated on several occasions that it is proper 
that they should do so, and also that they should return a full statement 
of all tliat the witnesses said, not merely of so much thereof as they 
deem material; so much time having been occupied, since the passing 
of this act, in endeavouring to establish contradictions between the 
testimony of the witnesses and their depositions, in the omission of 
minute circumstances in their statements before tne magistrates. See 
B, V. 6 C. P. 640; B. v. Fuller ^ 1 C. S^P. 269; B. v. 

Grady, Id. 660; B. v. Coveney, Id. 667. B, v. Thomas, Id, 817. 
A prisoner is not entitled, under this statute, to a copy of his own 
statement returned by the magistrate, but only to a copy of the de¬ 
positions of the witnesses against him. Reg, v. Ay left, QG. S^P. 669. 
And the reading, on the part of the prosecution, of the prisoneVs 
statement, returned with tha depositions, does not give the prisoner 
the right to consider the dcirositions as in evidence on the part of the 
prosecution, though it appear that they were all taken before such 
statement was made; but if the prisoner wishes to have the whole or 
any particular part of the depositions read, he must read it as his evi¬ 
dence. B. v. Pearson, 7 C. ^ P. 671. 

It may be observed, that the judges have power, by their general 
authority as a court of justice, to order a copy of droositions taken 
before a coroner to be given' to a prisoner indicted for the murder 
of the party concerning whose death the enquiry took place before 
the coroner, although in a case where the coroner could not have been 
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campelled to return them under the 7 Q. A, «• 64, s. 4. A v. Green- 
aerci 8 0» if jP. 32. See Beg. v. Wofford, 8 C, Sf /*. 767. 

As to tr^o right of cross-examination on the depositions, see poet, p» 
162. , 

If'tjie witness have been examined abroad, under the stats. 13 G. 3, 
e. 63 or 1 W. 4, c. 22, and have there proved origintd documents, 
those documents themselves must be transmitted and g^ven in evi¬ 
dence in this country; copies are not admissible. JReg. v. Do^lae, 1 
a if K. 670. 

Proceedif^s in Bbreign Oourte.J —^The judgments, &c. of foreign 
courts are proved by exemplifications under the seal of the courts 
And it must be proved tliat the seal affixed to thd exemplification is 
l^e seal of the court; it is not sufficient to prove merely the judo’s 
handwriting subscribed to it. Henry v. Adey, 3 Hast, 221. If, in¬ 
deed, it be satisfactorily proved that the court has no seal, then an 
exemplification, signed by the chief judge of the court, would per¬ 
haps be received, upon proof of the judge's handwriting. Alves v. 
Bunbury, 4 Camp. 28. But it is not sufficient, for the pur^iose of let¬ 
ting in such evidence, to prove that the seal of the court is so much 
worn as no longer to make any impression; Cavan v. Stuart, 1 Stark. 
626; nor will a copy signed by the clerk of the court be sufficient, 
even although it be proved that the court has no seal, Appletone v. 
Braybrook, 2 Stark. 6\6M. if Selw. 34. See Flindi v. Atkins, 3 Camp, 
216, n. It maybe necessary to state, that the rule here laid down for 
the proof of foreign judraents, &c., relates equally to the judgments of 
courts in the British colonies as to those of courts in countries uncon¬ 
nected with this kingdom. But records of the courts in Ireland may 
be proved by examined copies, &c., in the same manner as the re¬ 
cords in this country. But see Harris v. Saunders, 4tB. Si Cr. 411. 
It is necessary, however, that the court should be satisfied that it was 
with a record the copy was examined; and therefore, where the wit¬ 
ness produced to prove the copy stated that he examined it with a 
parchment roll shewn to him in a room over the four courts at Dublin, 
without seeing from whence it was taken, or knowing the person who 
produced it to be an officer of the court, Lord Ellenborough refused to 
receive it in evidence. Adanahwaite v. Synge, 4 Camp, 372; 1 
Stark, 183. 

As to the proof of the laws of a foreign country: if not written, 
they may be proved by the parol evidence of witnesses of competent 
skill: if written, a copy properly authenticated must be produced. 
Clegg v. Levy, 3 Camp. 166; Millar v. Hmnrick, 4 Camp, 156, per 
Gum, C. J.: Lacon v. Higgins, 3 ^ark. 178. The witness to prove a 
foreign law must be a person peritm virtute officii, or virtutsprofessioms, 
A Roman Catholic bishop, who held in this country the office of 
a coadjutor to a vicar apostolic, and as ^h authorized to decide on 
cases affected by the law of Rome, was tnerefore held, in virtue of his 
office, to be a witness admissible to prove the law of Rome as to 
marriage. Sussex Peerage Case, 11 Cla. &Fin. 86; I C.SfK. 213, 
Such a witness may refer to foreign law-books, to refrei^ his me¬ 
mory, or to correct or confirm his opinion, but the law itself must be 
taken from his evidence. Id. 

The acts of state of a foreign government must be proved by 
copies examined with the public archives abroad; a copy printed and 
published abroad by the authorized printer of the foreign government 
will not, it seems^ be sufficient. Bichardson r. Anderson, 1 Camp.66,n, 
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iSuro^s, InqumlionB, ^.] — Inquisitions taken by virtue of the 
Q^ueen’s writ, or of a commission under the seal of the Exchequer, 
&c., are proved by the production of the writ or commission and in< 
quisition, or by an examined copy thereof if they have been returned 
and filed ; and indeed it may be questionable whether they can be 
evidence at all, until returned and filed. 1 Phih Ik>. 392 ; Cornish 
V. Searellf B B. Sf 0. 474. 

Public surveys, many of which are to be found in the Exchequer, 
are proved by the production of them by the proper officer, without 
further proof. 1 PhiL Jfe. 403. 

Domesday-book, when evidence, (see 1 Start. Evid.'), must be pro¬ 
duced ; at the trim, if intended to prove the gist qf the pleading; 
Hch, 188 ; but if intended to prove some collateral matter merely, 
an examined.copy of that part of the book relating to it will be'siu- 
ficient. 

BeffisterSf <^. 3 —^Christenings, marriages, and burials, may be 

{ )roved by the parish register in which they are entered, by giving 
n evidence either the register itself, or an examined copy of it. 
Gilb. Ere. 72; 2 Bw:. Abr. Ee. (F). See Walker v. Xkrumtesa 
BeaucJiampy BC.S^P. 552. Besides the register, some proof must be 
given of the identity of the parties married, &c. Birt v. Barlow, 1 
Bougl. 170 . By the 6 7 Will. 4, c. 86, s, M, certified copies of en¬ 

tries sealed or stamped with the seal of the register Office established by 
that act, are to be received as evidence of the birth, death, or mar¬ 
riage to which they relate, without further or other proof of the en¬ 
try. And by the stat. 3 4 Viet, c. 92 s. 6, all registers and records 

deposited in the General Register Office by virtue of that act, []non- 
parochial registersi except the registers and records of baptisms and 
marriages at the Fleet and King’s Bench prisons, at May Fair, at 
the Mint in Southwark, &c., which were deposited in the Registry 
of the Bishop of London in the year 1821, (see s. 20), shall be deemed 
ito be in legtu custody, and be receivable in evidence in all courts of 
justice; and provision is made for the production of them by the re¬ 
gistrar-general. And s. 17 expressly provides, that in all criminal 
cases the original register or record shall he produced. 

The Fleet books are not evidence of a marriage; Mead v. Passer, 
Peake, 332 ; or for any purpose. Doe d. Davies v. Gatacre, B C. ^ 
P. 578. See 3 4 Viet. c. 92, s. 6, supra. The marriage of Jews 

is by a written contract, which is afterwards solemnly ratified in the 
synagogue. In order to prove such a marriage, it is not sufficient, it 
seems, to prove the religious ceremony by the parol testimony of 
some person who was present, but the cont^t must also be proved. 
ffom V. Noel, 1 Camp. 61. 

The register of the navy, with the letters Dd. opposite to a name 
therein i-egistered, fit being proved to be the practice of the navy 
office to write these letters opposite to the names of such persons as 
died), was holden admissible evidence of the death of a man, oppo¬ 
site to whose name these letters were written. Bttll, N. P. 249 ; 
M. V. Rhodes, 1 Leach, 24. 

The prison books of the Fleet and Queen’s Bench prisons are ad- 
nussible evidence to prove the time at which a prisoner was com¬ 
mitted or discharged; R. v. Aites, 1 Leaeh, 591; but th^ are not 
admissible to prove the cause of commitment. Salte v. Thomas, 3 
B. P. 188. 

The poll books of an election are also admissible evidence, and 
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may be proved by an examined copy. Mead v, Roibimon, WilleSt 
424: JarocoA v. Mayor of London^ 1 /Wn 307. An entry in a 
family Bible, an examined copy of an inscription on a tomb-stone, a 
pedigree hung up in a family mansion, and the like, are admissible 
evidence in questions of pedigree. Goodriyht v. Moes^ Cotop* 591 ; 
see 4 Ccmp. 401 ; T. JRaym. 84. 

On the triad of an indictment for the non-repair of a highway, 
entries in an ancient parish book, j^roduced by the churchwarden 
from the parish chest, were held receivable in evidence to shew who 
were the eurveyors of the highways at that time. Reg, v. InihaMt^ 
ants of PembridgSy C, 6^ Mar, 167. 

Certificates^ —The certificates of bishops with respect to mar¬ 

riage, general bastardy, excommunication orders, and other the like 
matters, are received in evidence; Co. Lit. 74: R. v. Mavb^, 6 T. R, 
637; so are the certificates of the judges in Wales respecting tlie 
practice of their courts, 6 T, R. 638; and so are the certificates of 
justices of peace as to a highway being in repair. 6 T, R, 619. 

But the certificate of a British consul abroad is not admissible as 
evidence in the courts of this country. Waldron v. Coombey 3 Taunt. 
162: Ex parte Churchy 1 R. 324. Yet instruments of this 

description are daily sent here from abroad, under the mistaken 
idea tnat our courts receive them in evidence. 

The mere production of a diploma of doctor of physic, under the 
seal of one of the universities, is not of itself evidence to shew that 
the par^ therein named is entitled to that degree. Moises v. Thorn¬ 
ton, 8 T, R. 303. See Collins v. Cameme, 3 Nev. M. 703; 1 Adol. 

Ell. 695. And although, by stat. 6 Cr. 4, c. 133, s. 7, the common 
seal of the Society of Apotliecaries of the city of London shall be 
received as sufficient proof of the authenticity of the certificate to 
which the seal is affixed, it must be proved to be the genuine seal 
of the society. Chadwick v. Running, Ry. 4* M. N, P. 306, 

Ancient Terriers, cjfc.]—^Ancient terriers, surveys, and maps of 
manors, &c., when evidence, must be produced at the trial, and such 
circumstances connected with them stated in evidence as may in¬ 
duce the court and jury to give credit to them. 1 Phil. Ev. 
419. 

Corporation Books, —Entries in corporation books, and in the 

books of public companies, relating to tnings public and general, 
and entries in other public books, may be proved by examined copies. 
R, V. Mothersell, Str, 93, 307 : Mercers of Shrewsbury v. Hart, 1 G. 
Sf P, 114. Entries in the books of the Custom-house, of the Bank, 
and of the East India Company, of the South Sea Company, or the 
like, may be proved in the same manner. See Oeery v. Hopkins, 
2 Ld. Raym. 861 : Warriner v. Giles, 2 Str. 964, 1006 : El- 
wards V. Vesey, Hardw. 128: 2 £>oug. 693, n. 8 : Breton v. Cope, 
Peake, 30: Hodgson v. Ehillarton, 4 Taunt, 787: Mortimer v. 
M^Allan, 6 M. ^ W. 68. But instruments of a private nature, 
such as a letter found in the corporation chest, R. v. Gwyn, 1 Str, 
401, or the like, must be proved m the ordinary way as any other 
instrument. 

Inqiection^ of corporation books and other public writings is 

K luted in civil actions, but not in criminal cases, where it would 
ve the effect of making a defendant famish evidence to criminate 
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liimself. jR. v. Hendon, 1 W, Bl. 851 ; B, v, PumeU, Id. 37; 1 
Wils. 230 ; 1 Zrf. Baym. 705 ; 2 Id. 927; 3 Sir. 1210. 

The production in evidence of many of the documents above men¬ 
tioned has been much facilitated by the recent stat. 8 9 Viet. c. 113 : 
the first section of which enacts, that wherever W any act now in force 
or hereafter to be in force, any certificate, omcial or public docu¬ 
ment, or document or proceeding of any corporation or joint stock 
or other company, or any certified copy of any document, bye-law, 
entry in any remster or other book, or of any other proceeding, 
shall be receivable in evidence of any particular in any court of 
justice, or before any legal tribuned, or either House of Parliament or 
any Committee of either House, or in any judicial proceedings, the 
same shall respectively be admitted in evidence, provided they respec¬ 
tively purport to be sealed or impressed with a stamp, or sealed and 
signed, or signed alone, as required, or impressed with a stamp and 
signed, as directed by the respective acts made or to be hereafter 
made, without any proof of the seal or stamp, where a seal or stamp 
is necessary, or of the signature or of the official character of the 
person appearing to have signed the same and without any further 
proof thereof, in every case in which the original record could have 
been received in evidence. 

Public Acts of State.'] —The Gazette, printed and published by the 
Queen’s printer, is evidence of all acts of state. B. v. Holt, 5 T. B. 
436. Therefore, a Gazette which stated that addresses had been 
presented to the King from several bodies of his subjects, e^ressive 
of their loyalty, was holden to be evidence of that fact. lb. See B. v. 
Gardner, 2 Camp. 513. It is not evidence of a private matter con¬ 
tained therein, unless it be shewn that the party to be affected has 
read the article. llarratt\. Wise, 9 B. Sf V. 712. The mere pro¬ 
duction of the Gazette would seem to be sufficient, without proof 
that it was bought at the Gazette office, or from whence it came. B. 
V, Forsptli, B. 4* B. 277. 

The Queen’s proclamations in the Gazette are evidence, see Van 
Omeron v. Bomch, 2 Camp. 44, and are proveable by copies thereof 
purporting to be printed by the printers to the crown or to either 
House of Parliament. 8 9 Viet c. 113, s. 3. Where a proclama¬ 

tion recited that it had been represented that certain outrages had 
been committed in different paits of certain counties, and offered a 
reward for the discovery and apprehension of the offenders, it was 
holden to be admissible evidence to prove an introductory averment 
in an information for a libel, that divers acta of outrage had been 
committed in those places. B. v. Sutton, 4 M. Sel. 532. 

So, the articles of war, printed by the Queen’s printer, are evi¬ 
dence. Brouahy. PerMns, 5 T. B. 442, 446. So, the almanack 
annexed to the common prayer book, {B. v, HoU, 6 Mod. 81), is 
evidence that such a day of the year was Sunday, or the like. Page 
V, Fawcet, Cro. El. 227; 1 Leon. 242; 1 Sid. 300 ; 6 Mod. 41. 

As to the acts of state of a foreign government, see ante, p. 134. 

, 3. Written Irutruments of a Private Nahtre. 

When a deed is to be given in evidence, the general rule is, that 
the deed itself must be produced at the trial. L^ffieWs ease, 10 Co. 
92 b, 93. To this, however, there are some exception^ arising from 
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necessity; as, where the deed is in the hands of the ^posite party. 
Bead v. Broohman, 3 T, B, 163: WymarBa ease, 5 Co. 73 a, or has 
been lost by time or accident, or by any other casualty, as by fire, 
&c,, Bead v. Brookmxm^ 3 T. B. 161, 163, n., Kensington v. 
IngliSy 8 Easty 273: Brewster v. Setoelly 3 B. Ala. 296: BVeeman x. 
Arkelly 2 B.S^C. 494, as to proof of the lossy the contents of it 
may be proved by a copy, or other secondary evidence. LtyfieWa 
eassy 10 Cb. 92 b: Medlicot v. Joynery 1 Mod. 4. Upon indictments 
for forgery, however, it is the generally nnderstocm rule, that the 
prisoner eannot be convicted unless the forged instrument be produced. 
But in B. V Huntery 3C.S^P. 692, 4 U. ^ P. 128, where it appeared 
that the deed alleged to be forged was in the custody of the defendant, 
who, after notice, refused to produce it, secondary evidence of the 
deed was received. 

Secondly, as to the proof of the execution of the deed: if there 
have been no subscribing witness to it, then proof of the handwriting 
of the parties will be sufficient, the law in such a case presuming a 
delivery. But if the deed were attested, the execution must be proved 
at least one of the subscribing witnesses. Cilh. Ev. 99: Barnes v. 
TrompowskVy 7 T. B. 26G: Breton x. Copey PeakSy 31: Manners x, 
Postany 4 Esp. 240: and see England x. J^pery 1 Stark. 304: unless 
perhaps, where the fact of execution is one of the admissions in the 
cause; Milward x. Templey 1 Camp. 376: for even the acknowledg¬ 
ment of the party. Abbot v. Plutimy 1 Doual, 216, or his admission 
in an answer to a bill of discovery, is in tnis case deemed merely 
secondary evidence. Call x. DunninOy 6 Esp. 16; 4 Easty 63: John-’ 
son X. Masony 6 Esp. 16: and see 6 T. B. 366. It does not appear 
necessary that the subscribing witness should swear that the deed 
was actually executed in his presence; if he were afterwards desired 
to attest it by the party who executed it, Grellier v. Neale, Peake, 
N. P. C. 146: Powell x. Blackett, 1 Esp. 97, or in the presence of the 
party. Park x. Mears, 3 E^. 171, 2 B. ^ P. 217, and he attested it 
accordingly, this will be sufficient, provided the attestation and ex¬ 
ecution be done so nearly at the same time, as fairly to be deemed 
parts of the same transaction. MS. E. 1814. On the other hand, a 
person who even sees an instrument executed, but who is not desired 
by the parties to attest it, cannot, by afterwards putting his name 
to it, prove it as an attesting witness. M*Graw x. Gentry, 3 Camp. 
232. To this rule, of proving the execution by the evidence of an 
attesting witness, however, there are many exceptions. E^rst, where 
the execution forms one of the admissions in the cause. Supra. 
Secondly, where the deed (and Che same as to a will, although it bo 
less than thirty yeaili since the testator*s death. Doe d. OMnall x. 
(Volley 3 B.^ C. 22) is thirty years old or upwards, the court will 
presume that it has been duly executed, and will not require it to be 
proved, Butl. N. P. 266; (Eielsea Water Works x. Cowper, 1 E^. 
276, 278, provided possession have followed the deed, or some satis- 
^tory account be given of it, and provided there be no erasure or 
interlineation in it, and that it do not import fraud; otherwise it 
must be proved as in ordinary cases, either by the attesting witness, 
or by evidence of his and the party’s handwriting. 2 Bae. Ah., Eo. 
(F); Bull. N. P. 266: and see 3 Taunt. 91. It may be necessary 
here to remark, that when you give an ancient obligation for the pay¬ 
ment of money in evidence, you should be prepared to prove the 
pa 3 mient of interest within the last twenty years, or other circum¬ 
stances sufficient to rebut the presumption whlidk we law will other* 
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wise raise of such obligation having been satisfied. See 1 Burr, 444; 
2 Sir. 826; 1 W, Bl, 632 \ \ T*B. 272. Thirdly^ where a deed en¬ 
rolled (and to which enrolment was necessaiy^ is given in evidence, 
it is not necessary to prove the execution of it by the subscribing 
witness; but it may be proved by the enrolment indorsed on it, or, if 
the deed be lost, by an examined copy of the enrolment, as already 
mentioned ante, p. 128. Fourthly, where one deed is recited in 
another, proof of the second deed is deemed proof of the one recited, 
as against the parties to the second deed and those claiming under 
them, 2 Bae, Abr, Ev, (F). Fifthly, if the name of afictitious person 
be put as the only subscribing witness, evidence of the handwritii^ 
of the party alone will be sufficient. Fasset v. Brawn, Peake, N„ P, 
C. 23. So if the subscribing witness be since dead. Nelson v. Whit- 
tall, 1 N, A, IQ i and see 6 East, 85, or have became insane, 12 Vtn, 
Ahr. 224: Currie v. Child, 3 Camp. 283, or be abroad, out of reach of 
the process of the court. Holmes v. Pontin, Peake, N. P. C. 99: 
Cooper v. Marsden, 1 Esp, 2: Willis v. Delancey, 7 T. JR. 266; 12 
Vin. Ahr. 224: and see Hodnety. Foreman, 1 Stark. 90; whether 
there domiciled or not; Prince v. Blackhum, 2 East, 260; or if he 
have set out for the purpose of leaving the kingdom; Wardr. Wells, 
1 Taunt. 461; or if from circumstances it may fairly be presumed 
that he has left the kingdom; Waardell v. Farmer, 2 Camp. 282: 
Wyatt v. Bateman, 7 C. P. 686; or if it appear that he is serving 
in the navy, Parker v. HosMns, 2 Taunt, 223, or the like; or if, after 
a bond fide serious and diligent inquiry, he cannot be found; Coehlan v. 
Williamson,! Doug. 93: Cunliffex. Sefton,2 East,!&8', Barnes v. 
Trompowsiy, 7 T. jR. 266: Crosshy v. Peny, 1 Camp. 303; 1 Taunt. 
364: Wardle v. Farmer, 2 Camp. 282: Wilman v. Worrall, 8 C. Sf 
P, ^ 280; Earl of Falmouth v. Baberts, Q M. 8^ W. 469; or if he be 
interested in the event of the suit, Buckley v. Smith, 2 Esp. 697: 
Sujire v. Bell, 6 T. JR. 371: Godfr^ v. Morris, 1 <Str. 34, (unless by 
the act of the party who calls him, Hovill v. Stephenson, 5 Bing. 
49«3), or have become subsequently incompetent as a witness from 
infamy; (Tones v. Mason. 2 Str. 833; Pec^e, Ev. 102: then, upon 
proof of any one of these circumstances, you will be permitted to 
give secondary evidence of the execution of the deed; that is, you 
may prove the deed by proving the handwriting of the witness and 
the party. See Nelson v. Whittaker, 1 B. Aid. 19; Moo. M. 
286. And the rule on thb subject is not affected by the power to 
examine witnesses abroad on interrogatories, under the stat. 1 W. 4, 
c. 22, s. 4. GlvN> V. Edwards, 2 Af. 4 JRdb. 300. But the declarations 
of the witness himself as to the plAe of his residence, or hearsay 
statements of others on the subject, cannot be admitted to prove that 
he is abroad. Doe d. Beard v. Powell, 7 C, 8^ P. 617. And al¬ 
though tlie subscribing witness have become blind, the instrument 
cannot be read without calling him. Crank v. Frith, 2 M.&; Rob. 
262; 9 (7. A 197: but see Wood v. Drury, 1 Ld. Raym. 734: 
Pedler v. Paige,! M. Sc Rob. 268, contra. In a late case, JjoxdLTenter- 
den held, that proof of the handwriting of the subscribing witness, 
who was dead, was sufficient, without anv further proof of the iden¬ 
tity of the parties than the identity oi the name and description. 
Pam V. Mcmn, Moo. M. 79. But see Whitelocke v. Musgrove, 1 C. 
Sf M. 611; Jones r. Jones, 9 M. ^ W.75. If there be two wit¬ 
nesses to the deed, and any of circumstances just now mentioned 
apply only to one of them, the deed must of course be proved by the 
other. Also, by stat. 20 G. 3, c. 66, s. 3^ deeds executed in the East 
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Indies, when the subscribing witnesses are resident there, may be 

g iven in evidence in Great Britain, upon proof of the handwriting of 
tie parties and of the witnesses. if the deed appear to be 

attested by one or more persons, but in point of fact these persons 
never saw the deed executed or delivered, the attestation 'may be 
deemed a nullity, and the deed be proved by proving the handwriting 
of the party. Phmps v. Parker^ 2 Camp. 636, 636: hee v. Ballcardy 
3 Esp. 173, G-rellier v. Neale, Peake, N. P. C. 146: hut see 
Fitzg&rald v. EUee, 1 Camp. 412. Lastly, where the subscribing 
witness'at the trial is unable, or refuses, to disclose the truth, the 
deed may be proved by other witnesses. Goodtithy. Clayton, 4 Burr. 
2224: Talbot v. Hodson, 7 Taunt. 261. 

Upon an indictment for forging a deed or other written instrument, 
all that it is incumbent upon ^e prosecutor to prove is, that the 
name subscribed to the deed is not the handwriting of the party 
whose signature it pui^orts to be, which may now be proved by the 
party whose name is forged. 9 Q. 4, c. 32, s. 2. 

To prove a will of lands, it is only necessary to call one of the 
witnesses who attested it; Peake, Ev. 103: Doe v. Smith, 1 Esp. 
391; Skin. 413; 2 Str. 1263: 1 W. Bl, 8; if the opposite party wish, 
he may call the others. Bull. N. P. 264. The witness called, 
however, should be prepared to give parol evidence of every cir¬ 
cumstance attending ^e attestation, necessary to shew that the will 
was duly executed and attested according to the directions of the 
statute. 

. All other writings not under seal are proved in the same manner 
as deeds; that is, by the subscribing witness, if there be one; 
Witherston v. Edgington, 2 Camp. 94; 1 Stark. 63; 2 Stark. 180; or 
if not, then by proof of the party's handwriting. It is said, also, 
that a writing of this kind, if ancient, shall be received in evidence 
without proof, in the same manner as an ancient deed. Tr. per pais, 
370: but see Portesc. 43. If lost or destroyed, copies, or other 
secondary evidence of their contents, will (excepting in the case of 
forgery, see ante, p. 139) be received; but evidence must be given, 
at the same time, of the genuineness of the original instrument. See 
Bunb. 889; 1 Atk. 446; C. ^ Mar. 167. 

The handwriting of a witness or party may be proved either by 
some person who has a knowle^e of it, from having seen him write, 
see Garrels v. Alexander, 4 Esp. 37; 1 Esp. 14; 2 Stark. 164; 1 
HoU, 420; even once onW, Wilman v. Vvorrall, 8 C. P. 3^; 
Warrm v. Anderson, 8iOcott, S84; or his surname only, Lewis 
Sapio, M. A' M. 39: Powell vr Ford, 2 Stark. 39, contra; or from 
having bedn in the habit of corresponding with him; Gould v. 
Jones, 1 W. Bl. 384; Harrington v. Eiy, By. Sf M. N. P. 90; or 
acting upon his cowespondence with others; M. v. Slaney, 6 C. ^ P. 
213; or the handwriting of a pai-ty may be proved by his own 
acknowledgment or admission. Weddridge v. Kennison, 1 Esp. 143. 
But it cannot be proved by comparing it with other writings, al¬ 
though confessedly of his handwriting, Garrels \. Alexander, Esp. 
37, 117: Maefarson v. Tkoyte, Peake, N. P. C. Stranger v. 
Searle, 1 Esp. 14: see Griffits v. Ivory, 3 Per. Sf D. 179: Hughes 
V, JR<wers, 8 M. Sf W. 123 : Yomige v. Honner, 2 M. S; Bob. 636 ; 
1 C. c; K. 61. But on a question as to the genuineness of hand¬ 
writing, a jury may compare the document wiw authentic writings 
of the party to wnom it is ascribed, if such writings are in ca¬ 
dence for other purposes of the cause, ^ita v. Yarrow, \M. 8^ 
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Bob. 133: R. v. Morgan, Id. 134^ «..* Ghri^h v. WHlianu, \ C. 

J, 47: Waddington v. Cousins, 7 C. P. 695: Doe d. Perrv v, 
Newton, 1 Nev. P. 1; 6 Ad. 4f 614. Also, perhaps, where 
the writing is so ancient that no witness can he found who can prove 
it. GiJh. Ev. 26, 26: see Peake, N. P. C. 20, n. A person, now- 
ever, who is skilled in the detection of forgeries may prove that the 
writing is in a feigned hand, though he never sa^ the party write. 
B. V. VcOar, 4 Esp. 117; 1 Esp. 14: Goodiitle y. Brcdiam, 4 T. R. 
496; sed queers; see Carey v. Pitt, Peake, Ad. Ca. 130. See 2 Esp. 
714; 5 B. Aid. 330: R. v. BackUr, b C. P. 118. 

In a recent case, a defendant in ejectment produced a will, and on 
one day of the trial (which lasted several days) called an attesting 
witness, who swore that the attestation was nis; and on his cross- 
examination, two signatures to depositions respecting the same will 
in an ecclesiastical court, and several other signatures (none of them 
being in evidence for any other purpose of the cause) were shewn to 
him, and he stated that ne believed them to be his. On the following 
day the plaintiff tendered os a witness to prove the attestation not to 
be genuine, an inspector at the Bank of England, who had no know¬ 
ledge of the handwriting of the supposed attesting witness, except 
from having previously to the trial, and again between the two days, 
examined the signatures admitted by the attesting witness; which 
admission he had heard made in court. The Court of Queen’s Bench 
were equally divided in opinion on the question, whether his evidence 
was receivable. Doe d. Mudd v. Suckermore, 6 Ad. ^ Ell. 703 ; 2 
Nev. &; Pci\ 16. 

Where a genuine instrument is to be given in evidence, care must 
be taken that it be duly stamped, if a stamp be necessary to its valid¬ 
ity. B. v. Hall, 3 Stark. 67. But upon an indictment for forg¬ 
ing'a bill of exchange, the judges held, tliat it was not necessary that 
it should be stamped, in order to its being received in evidence; al¬ 
though in stat. 23 G. 3, c. 49, imposing a stamp duty upon bills 
of exchange, it is said, that no such instrument snail be received as 
evidence, unless it be first duly stamped. B. v. Hawkeswood, 2 T. 
B, 606; 1 Leach, 257: B. v. Lee, Id. 258, n.: B. v. Morton, 2 East, 
P. C. 956: B. V, Teague, Id. 979; 2 B%iss. 341. So, upon an indict¬ 
ment for stealing a letter, a cheque inclosed though unstamped, was 
used for the collateral purpose of connecting the defendant vrith the 
theft. B. V. Pooler, 2 Leach, 900. But upon an indictment for 
arson, with intent to defraud an insurance company, the policy 
cannot be received in evidence unless it is duly stamped. B. v. 
Gilson, B. B. 138; 2 Leach, 1007 \ 1 Taunt. 26. The rule upon 
this subject seems to be, that, where the indictment is founded on a 
written instrument, and the instrument itself is the crime, it is 
receivable in evidence without a stamp; but where the indictment 
is for an offence distinct from the instrument, and the instrument 
is only introduced collaterally, it cannot be received unless it be pro¬ 
perly stanmed. B. v. Smyth, 6 C. cV 202. See Ckmpock v. Bower, 
4,M.Ss W. 361. 
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Sect. 4. 

TAROZi ETTDENCE. 

1. In iphat Cases receivdble^ 142. 

2. Jneompeteney of JVitnesseSf 143. 

3. Credit of Witnesses^ 149. 

4. How many Witnesses reqmsite, 155. 

5. Process against Witnesses, 156. 

6. Witnesses^ Escpenses, 159. 

7. Examination of Witnesses, 161. 

1. In what Cases recdwMe, 

Faboi. evidence is inferior to 'written evidence: and as the ffene> 
ral rule is, that the best possible evidence shall be given, it follows, 
of course, that parol evidence can never be receivea where there is 
‘written evidence of the same fact. And so strict is the rule in this 
respect, that where an agreement in writing on unstamped paper 
was designedly destroyed by one of the parties to it, it was holden 
that it was not open to the other party to give any evidence w^hatever 
of the matter of agreement ;• parol evidence could not be received of 
it, because it had been reduced to writing; nor could parol evidence 
be received of the contents of the written instrument as secondary 
evidence, because, if the instrument itself were produced, it could 
not be received in evidence for want of a stamp. Rippiner v. Wright, 

2 R Sf Aid. 478; R. v. Castle Morton, ^ B. Aid. 688: and see 
Hoe v, Cartwright, Id. 326; and 2 B. B. 99. But where a parol 
contract is made subsequently to a written contract, the latter ^ing 
substituted for the former, parol evidence may, of course, be given of 
the latter contract. White v. Parkin, 12 East, 678. As to the 
cases in which parol evidence may be received as secondary evidence 
of a written instrument, where the written instrument is proved to 
have been burnt, destroyed, or lost, or in possession of the opposite 
part}', see ante, p. 139. There are no degree of parol evidence; 
and therefore, a party who has laid the foundation for such evidence, 
may prove the contents of a deed by parol, although it appear that 
there is an attested copy in existence. Hoe d. Albert v. Ross, 7 
M. Si W. 102; Brown v. Woodman, 6 <7. <Sf P. 206: Hall v. Ball, 

3 Scott, N. R. 677. But it has been held, tliat where there is a 
copy of the original document, it cannot be proved by a copy of 
that copy. lA&man v. Pool^, 2 Stark, R, 167: Everingham v. 
Roundell, 2 Moo. Sf Rob. 138. 

Secondly. It is a general rule, that parol evidence shall not be 
received of anything which it not immediately within the know¬ 
ledge of the witness; he must speak of facts which happened in his 
presence, or within his hearing. To this, however, there is one ex¬ 
ception, namely, that in a matter of science, a person intimately 
acquainted witn it may be called upon to give his opinion as to the 
probable result*or consequence from certain facts already proved. 
As, for instance, if it were required to determine whether a man died 
of any particular disease, symptoms being proved, a physician may 
be called upon to give in evidence his opinion as to tl|e disease of 
which the party died, as founded upon the symptoms so proved, 
although he have never seen the deceased. So, upon an indictment 



Pwol 143 

for murder, the deceased’s wounds, &o. being^ described, a surgeon 
may be called upon to give in evidence his opinion whether the de¬ 
ceased died in consequence of his wounds, or from natural causes. 
Upon a question of insamty, a witness of medical skill may be asked 
whethOT such and such appearances, proved by other witnesses, are, 
in his Judgment, symptoms of insanity; but it is very doubtful 
whether he can be asked, if, from the testimony given, the act with 
which the prisoner is charged is, in his opinion, an act of insanity, 
which is the if^ry point to be decided by the jury. R. v. Wright, R, 
Sf R. 466. On an indictment for uttering a forged will, which, it was 
suggested, had been written over pencil marks that had been rubbed 
out, it was held that the evidence of an engraver, who had examined 
the paper with a mirror and traced the pencil marks, was admissible 
on the j^art of the prosecution. Reg. v. Thomas Williams, 8 <7. 
P.434. 

Thirdly. We have seen, {ante, p. 113), that hearsay is no evi¬ 
dence, excepting in certain excepted cases before mentioned. But, 
in other cases, ml facts which cannot be proved by records, or other 
written evidence, may be proved by parol evidence. 


2. Incompetency of Witnesses. 

Persons deemed incompetent as witnesses, and who, ^before the 
recent statute, 6^7 Viet. e. 85, post, p. 144), were therefore not to 
be allowed to give evidence upon a criminal prosecution, may be 
classed as follows:—^those who do not appear to have sufHcient dis¬ 
cretion ; those who do not appear to have a right sense of the sanctity 
and moral obligation of an oath; those whose crimes had rendered 
them infamous; those who were interested in the event of the suit ; 
those who stand in the rela!tion of husband or wife to the defendant; 
and, lastly, the counsel and solicitors of the defendant and prose¬ 
cutor, in some instances. 

From Want ^ Discretion .!—An idiot shall not be allowed to give 
evidence; Co. lAt. 6. h.; Gilo. Ec. 144; nor a lunatic, Co. Lit. 6. h.; 
QiJh. Ev. 144, unless during a lucid interval; Com. Dig. Testm. 

‘ (A 1); nor a person who is deaf, dumb, and blind. But a person 
who 18 deaf and dumb merely, is not incompetent; and he.may be 
examined through the medium of a sworn interpreter, who under¬ 
stands his signs. R. v. Ruston, 1 Leach, 408: It. v. Pollock, MS. 
1815: 1 PhU. Ev. 18, 20. So, an infant of any age may he a wit¬ 
ness, provided such infant appear sufficiently to understand the na¬ 
ture and moral obligation of an oath; for its competency depends 
not upon its age but its understanding. R. v. Powell, 1 Leach, lid: 
R. V. Brazier, Id. 199: R. v. Williams, 7 C.S^P. 320. See 2 Hale, 
278, 284; Com. Dig. Testm. (A 1); R. v. Travers, 2 Str. 700; Gilh. 
Ev. 144. 

« 

From Want of Religion .!—^It is not necessary that a witness should 
be a Christian, or even believe in the Old Testament, (as laid down 
in some of the older authorities; see Co. Lit. 6. h.; GilJb. J^. 142, 
143), in order to render him competent; it is sufficient if he believe 
in a God, in a future state of rewards and punishments, and in the 
moraj. obligation of the oath ho is about to take. Omichund v. Barker, 
Willes, 638; 1 Atk. 19, 21; 1 Wils. 84; Bull. N. P. 292; R. v. 
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Taylor^ Peahe, 11. Thus, Christians of all sects and denominations, 
gee R, V, MaldremCy LeaeJtf 412; PvahCf 11, 23, 156 ; Jews, QUb. 
Ev. 143; 2 Str. 82l; Turks, Moors, and other Mussulmen, see 2 
JS^r, 1104 ; Gcntoos, WiUee^ 638 ; 1 Ath. 19,21 ; 1 WV^. 84 ; Chinese, 
(7. * Mw, 248, and the like, may be witnesses. But a man wholly 
without religion, and having no belief in the moral obligation of an 
oath, sliall not be received to give evidence in any case whatever. 1 
Aik. 44. 

The circumstance that a principal witness, although an adult, and 
of suthcient intellect, has no idea of a future state of rewards and 
punishments, is not a sufficient ground for discharging the jury, 
though this appears as soon as the jury is ohaiged, and before any 
evidence is given. JR, v. Wade, 1 Mood. C, C. 86. 

PVom Infamy,'^ —Before the passing of the statute 6 & 7 Viet. c. 
85, persons convicted of treason, feloi^, piracy, pramunire, perjunr, 
fo^ery, 2 Hawk. e. 46, s. 19; Gilb. Ev. 139; 2 Roll. Ahr. 616; Co, 
LU. 6; or any other species of the crimen falsi, such as conspiracy, 
barratry, and the like; R, v. Priddle, 1 Leach, 442: R, v. 

2 SalJc. 690: see Bushell v. BarroU, By. ^ M. N. P. 434, were not 
allowed to give evidence. Formerly it was the general opinion, that 
standing in the pillory for any offence, or undergoing any other 
species of infamous corporal punishment, incapacitated a man from 
being a witness* 2 Hawk. c. 46, s. 19; Co. Lit. 6. h.; R. v. Carter, 
6 Mod. 74; 2 ^Ik. 461,689; but it was afterwards settled that it 
was the infamy of the crime, and not the nature or mode of the 
punishment, tliat destroyed the competency; Pmdoch v. Mackin¬ 
der, 2 WiU. 18; Gilb. Ev. 140; and therefore, though a man had 
stood in the pillory for a libel, or for seditious words, or the like, he 
was not thereby disabled from being a witness. Gilh, Ev. 140, 141; 

3 Lev. 426. So, outlawry in a civil suit did not render a man in¬ 
competent as a witness. Co. Lit. 6. h,; 2 Hawk, c. 46, 21; nor a 

conviction for keeping a gaming-house; R. v. Grant, Ry. M. N. 
P, 270. Nor had the mere commission of any offence that effect, 
unless the party had been actually convicted of it. Kel, 17, 18; 1 
Bid. 61; Cowp. 3. See 11 East, 309. 

A pardon, also, of any of these offences, had the effect of restoring 
competency, in as full a maimer as if the witness had never been con¬ 
victed; 2 Hawk. c. 46, s, 22; Gilb. Ev. 141,142; except in two coses 
only, viz. perjury on the stat. 6 El. c. 9, and conspiracy at the suit 
of the Queen; 7t. v. Guisse, 1 JLd. Raym. 267; R. v. Ford, 2 Salk. 
690; 2 Hawk. c. 46, s. 22: and so had the endurance of the punish¬ 
ment, upon a conviction for any felony not capital, or for any mis¬ 
demeanor, except perjury and subornation of perjury. 6 G. 4, c. 26, 
s, 2; 9 (r. 4, c. 32, ss. 3, 4. 

But now, by the stat. 6 & Viet. c. 86, s. 1, no person offered as 
a witness shall be excluded by reason of incapacity from crime or 
interest from giving evidence, either in person, or by deposition, 
according to the practice of the Court, on the triid of any issue joined, 
or of any matter or question, or on any inquiry arising in any suit, 
action, or proceeding, civil or criminal^ in any court, or before any 
Tudp, jury, sheriff, coroner, magistrate, officer, or person having, 
by law or by consent of parties, authority to hear, receive, and ex¬ 
amine evidence; but every person so offered may and shall be admit¬ 
ted to give evidence on oath, or solemn affirmation, in those cases 
wherein affirmation is by law receivable, notwithstanding that such 
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person may or shall have an interest in the matter in question, or 
m the event of the trial of any issue, matter, question, or inquiiy, 
or of the suit, action, or proceeding in which he is ofiered as a witness, 
and notwithstanding that such person offered as a witness, may have 
been previously convicted of any crime or offence. 

From InterestJ} —It was also a general rule of evidence, before the 
stat. Viet. e. 85, not to admit the testimony of a witness who was 
necessarily to be a gainer or loser by the event of the cause, whether 
such advantage were direct and immediate, or consequential only. 
Co. Liu, 6; ^Ub. Ee. 19. Bee 1 Sid. 237; 2 Atk. 615; Hardto. 258; 
4 Burr. 2261; 3 T. B.^ ‘ 1 T. B.\ Q B. 3^ C. 649. 

There were several exceptions, however, to this rule, in criminal 
cases. First, A person entitled to a reward upon the conviction of 
the defendant was not thereby rendered incompetent to give evidence 
against him. B, v. Muscot^ 10 Mod. 193, whether the reward were 

f iven by statute, by proclamation, or by a private person. 1 Ph. Eb. 
19,127. 

Secondly. Where the penalty for an offence was given by statute to 
the poor of a parish or place, an inhabitant of that parish or place 
was a competent witness to prove the offence, if the penalty did not 
exceed 20^, notwithstanding that the parish or place might be bene¬ 
fited by the conviction. 27 G<. 3, c. 29. So, upon an indictment for 
not repairing a bridge or highway thereunto belonging, an inhabitant 
of the county or paiish respectively might be a witness, although the 
county or parish might be benefited by his testimony. 1 Anne, st. 1, 
c. 18, s. 13; see 15 East, 474; 1 B. Sf Aid. 66. But this statute ap¬ 
plied only to indictments or informations against parties liable to re¬ 
pair bridges and the highways thereto belonging, and not to indict¬ 
ments for the non-repair of highways generally. Upon an indictment 
for the non-repair of a highway, inhabitants rated, or liable to be rated, 
have been held incompetent witnesses; and the stat. 64 G. 3, e, 170, 
s. 9, did not render them competent. Omenden v. Palmer, 2 Ji.S^ Ad. 
2.36: B. v.Buhop Auckland, 1 M. 3^ Bob. 286; 1 Ad.3^ EU. 744. But see 
now the 53^-6fr, 4, c. 60, s. 100, (post, B. II, C. V, S. IT). And by the 
stat. 3 (S)' 4 Viet. c. 26, s. 1, it was enacted, that no person called as a wit¬ 
ness on any trial, in any court whatever, should be disabled or prevent¬ 
ed from giving evidence by reason only of his being, as the inhabitant 
of any parish or township, rated or assessed, or liable to be rated or 
assessed, to the relief of the poor, or for or towards the maintenance of 
church, chapel, or highways, or for any other person whatsoever. 

Thirdly, The prosecutor was in all cases a competent witness to 
prove the offence, Peake, Ev. 163—155; see Gilb. Eo. 123, even al¬ 
though he entitle himself to the restoration of his stolen goods by the 
conviction, B, v. Muscot, 10 Mod. 193,* or entitle himself to costs by 
the conviction, where the indictment has been removed by certioraH. 
Tb. Upon an indictment for perjury, the party injured by the per¬ 
jury was a competent witness to prove it; for he could not afterwards 
avail himself of the conviction in any civil suit, either at law or in 
equity. B. v. Boston, 4 East, 572; and see Id, 672, n.\ 1 Taunt. 
620: B. V. Dakby, Peake, N. P. C. 12; B, v. Eden, 1 Esp. 97: B. v. 
Hulme, 7 C, 3^ P. 8, See Beg. v. Keai, 2 Moodk G. C, 24; Beg, 
v. Yates, C, 3f Mar. 132. Forgery, indeed, was the only criminal 
case in which the party injured was hot a competent witness to 
prove the offence, the person whose name was forged being deemed 
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incompetent as a witness to prove the forgery. QHh, Ev, 124 ; R. v, 
Rho^Usy 2 Sir, 728 : R. v. Ca^y 2 Ecuty P. C» 995 : B. v. TaylWy 1 
Leat\y 214; R, v. Bostony 4 Easty 682, />er Lord Ellmboroughy C. J. 
This rule seems to have been originally adopted upon the erroneous 
supposition that the witness would be discharging himself of his Iia> 
biuty by the conviction, and that the record of conviction might be 
given in evidence for him in an action upon the forged instrument; 
and we accordingly find that, in cases where this reason does not ap¬ 
ply, the person whose name was forged has been admitted as a com- 

S etent witness. ^ R. v. Newlandy 1 Leachy 311: R. v. SponsorUw, 
d. 332: R. v. Waity 1 Bing, 121; R,S^R, 607: R. v. Peacocky R. 
^ R. 278 : R. v. ilfoM, Id. 435. But by stat. 9 G. 4, e. 32, s. 2, it was 
enacted, that no person should be deemed an incompetent witness in 
support of a prosecution for formry, or uttering forged instruments, 
by reason of any interest which he might have, or be supposed to have, 
in the instrument forged. 

Fourthly. An accomplice was always a competent witness, although 
his expectation of pardon depended upon the defendant’s conviction. 
QiJh. Ev. 136; 1 Molcy 303 ; 2 Hawk. c. 46, s. 94. See Say. 289; 
Mead v. Robinson, Willes, 423. So, an accessary is a competent Wit¬ 
ness against his principal, and the principal against the accessary; as, 
for instance, upon an indictment for receiving stolen goods, the person 
who stole the goods is a competent witness. R. v. Patram, 2 East, 
782: R. V. Haskm, 1 Leachl 467. But the fact of the witness’s 
being an accomplice, accessary, or nrincipal, detracts very materially 
from his credit; Gilb. Ev. 136; ana it is always considered necessary, 
(although in strict law it is not essential, see R. v. Hastings, T G.S^P. 
162), in order to induce the jury to credit his testimony, to give other 
eviaence confirmatory of, at least, some of the leading circumstances 
of his story, from which the jui^ may be able to presume that he has 
told the truth as to the rest. See Cowp. 336. If, upon an indictment 
against several, the accomplice be confirmed in the testimony he gives 
against some of the prisoners, but not as to the others, still this has 
been holden sufficient confirmation to warrant the conviction of cdl. 
R. V. DaeoJer, 3 Stark, 43, A n. And see R. v. Jones, 2 Camp. 131. 
And it has been said, that if an accomplice be confirmed as to the 
particulars of the story, he does not require confirmation as to the 
prson chared; R. v. BirkeM, R, R. 262; but this doctrine has 
been rejected in late cases; inasmuch as the confirmation as to the 
circumstances proves only that the accomplice was participant in the 
felony, not tlmt the particular party charged was his confederate. 
R. V. Webby QC. P. 696 : R. v. fFilkes, 7 C. ^ P, 172 : R. v. 
Farler, 8 C. Sf P. 107 : Reg. v. L^ke, Id, 261: Reg. v. Birkett, 
Id. 732. And where, upon on indictment against principal and ac¬ 
cessaries, the case against the principal was proved by an accomplice, 
who was confirmed as to the accessaries, but not as to the principal, 
the jury were directed to acquit the prisoners. R. v. Wells, Moo. ^ 
M, 236: R, v. Moores, 7 C.ik P. 270. Nor ought a prisoner to be 
convicted upon the evidence orany number of accomplices, unconfirmed 
by other testimony. R, v. Noakes, 5 C. Sf P. 236. The testimony 
of the wife of an accomplice is not such evidence as a juiy ought to 
rely upon ^ confirmation of his statement. R. v. Need, 7 C.S^P, 
168. A prisoner who employed another person to harbour a princi¬ 
pal felon was convicted on the uncorroborated testimony of the per¬ 
son who actually harboured him. R. v. Jarvis, 2 M, 8^ Rob. 40. 
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And now, as we have seen, the *stat. 6^7 Vtct* c. 85, 1 . 1, repaders 
all persons competent as witnesses, notwithstanding they may have 
an interest in the matter in question, or in the event of the trial of 
any issue, matter, question, or inq^uiry, or of the suit, action, or pro¬ 
ceeding, whether civil or criminal, in which they may be offered as 
witnesses; subject, however, to certain exceptions, which will be pre¬ 
sently stated. 

Prom being Parties to the Suit,'] —In civil actions, neither party 
shall be allowed to give e^dence for, or be obliged to give evidence 
against, himself. In cnminal cases, the rule is the same; but it is 
not ap^icablp to the prosecutor, for the indictment, &c., is at the 
suit not of the prosecutor, but of the Q,ueen ; and the prosecutor is 
accordingly deemed a competent witness in all cases. ( See^ ante, 
p, 145). The defendant, so fiv from being obliged to give evidence 
against himself, is not bound even to answer tne questions put to 
him upon his examination before a magistrate. And the defend¬ 
ant’s wife cannot be compelled, nor indeed will she be permitted, to 
giva evidence against her husband, excepting in some instances, 
whCTe she is also the prosecutrix. ( Vide tnfad.) And by the 6 & 7 
Vid. c. 85, 1, it is expressly provided, that that act shall not render 

competent any party to any suit, action, or proceeding individual^ 
cnamed in the record, or me husband or wife of such person. Jt 
sometimes happens, however, that the prosecutor, in order to ex¬ 
clude the evidence of a material witness for the defendant, prefers 
his indictment against both jointly; if, therefore, in such a case, no 
evidence whatever be given to affect the person thus unjustly made 
a defendant, the judge in his discretion, Davis v. Living, HoU, N, P, 
275, may direct the jury to acquit him in the ilrst instance, so as to 
give an opportuniW to the other defendant to avail himself of his 
testimony. Gilb. Ev. 131,132 ; Bull. N. P, 205; 1 Post. 313, Beg. v. 
Owen, 9 G. P. 83. See the 3 4 Viet. c. 26, s. 2. 

From Relation to the Parties .]—It is a general rule of evidence 
that husband and wife cannot be witnesses either for or against each 
other; Co. Litt. 6. b .; Gilb. Ev. 133,134; Davis v. Dinwoody, 4 T. 

R. 678 ; 2 T.R. 263; Hardw. 264; Bac. Abr.,Evidence,{A.1):seel Str. 
504; nor against any other person indicted jointly with the husband or 
wife; B. v. Smith, 1 Mood. C. C. 289; and it is doubtful if this rule do 
not extend to the case of a woman cohabiting with a man and passing as 
his wife. See Camj»bell v. Twemhw, 1 Price, 81. Where several were in¬ 
dicted for a conspiracy. Lord EllerJ>orough refused to allow the wife of 
one of them to give evidence in favour of some of the others ; for, if all 
the others were acquitted, the husband must consequently have been 
acquitted also. R. v. Locker, 6 Plsp. 107 : and see R. Frederick, 2 

S. r. 1094. So, in conspiracy, the wife of one of the defendants should 
not be allowed to give evidence against any of the others, as to any 
act done by him in furtherance of the common design, particularly 
after evidence given connecting the husband with that defendant in 
the general conspiracy. R. v. Sergeant, R. 8^ M. N. P. 352. So, a 
married woman cannot be called to prove a conversation between 
the prisoner and her. husband, Which goes to shew that her husband 
and the prisoner committed the felony for which the prisoner is tried. 
R> V. Gleed, Harrison's Dig. 849. But the wife of a person already 
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coiiVj||ited for the same offence is* a competent witness against the 
prisoner. Reg. v. M. WiUiams, BC.S^P. 284. See the66f7 Viet. e. 
85, a. 1, supra. 

To the rule above laid down, however, there are several' excep¬ 
tions, namely, Firsts in cases of high ti'eason, husband and wife 
may be witnesses against each other. R. v. Cfriggs, T. Raym. 1; hvA 
see 1 JBr. <Sf €hld. 47 i Co. Intt. 66 ; 1 jSa£$,d01, cowt.: aarf a^ 1 HalCf 
48, duh.. Secondlyt when the husband is indicted for a personal injury 
to the wife, the latter is a competent witness to support the prose¬ 
cution ; Bull. N. P. 286; 1 HaU^ 301; and the same, when the wife 
is indicted for a personal injury to the husband. Where a husband 
was indicted for being present, aiding and assisting another in com¬ 
mitting a rape upon his own wife, the wite was holden to be a com¬ 
petent witness to prove the offence; R. v. Audky^ 1 St. Tr. 393 ; 
and the same where a husband was indicted for the battery of his wife. 
R. V. Azye, 1 Str. 635. So, upon an indictment against a man for 
the murder of his wife, the dying declarations of the W'ife were al¬ 
lowed to be given in evidence against him. R. v. Woodcoch^ 2 Leach^ 
563 : R. V. t/oAn, 1 Easty P. G. 357. Thirdlyy upon an indicti^nt 
for bigamy, the second wife is a competent witness against the^e- 
fendant, the first marriage being previously proved ; for the second 
marriage is void. 1 HalCy 393. So, upon an indictment for forcible 
abduction and marriage, the woman is a competent witness against 
the defendant; for a contract obtained by force has no obligation in 
law. Bull. N. P. 286; 1 Haley 302 ; R. v. Wakefieldy puhl. hy Mur¬ 
ray y 257. These last, however) are not really exceptions to the rule 
above mentioned; for here the woman is not, in law, the wife of the 
defendant. 

A father or mother may be a witness for or against the «child ; R. 
V. Mayor of Oakhampton, 1 WiU. 332 \ 2 T, R. 263 ^ B T. R. 330; 
Hardw. 277 ; 1 Salk. 289; 2 Str. 925, 940 ; Cotop. 591; a child, for 
or against the father or mother; Gilb. Ev. 135 ; a servant, for or 
against the master or mistress ; Id.; a master or mistress, for or 
against the servant. 

Counsel, solicitors, and attomies, are privileged from giving (indeed 
they will not be permitted to give) evidence of any matters confided 
to them by their clients in their professional capacity, Gilh. Ev. 136; 
Wilson V. Raatally 4 T. R. 753 ; and see 2 Camp. 9 ; 6 Mad. 47; 2 
Stark. 274 ; 2 jB. P. 4; 2 P. C. 743 ; Ry. «1^ M. N. P. 34, 
either in the cause respecting which the communication was made, or 
in any other; ^T.Ry 753; and whether the client be a party to the 
cause or not; 2 Camp. 578 ; or whether the business on which the 
attorney' was retained had reference to legal proceedings, either exist¬ 
ing or in contemplation, or not; Greemuqh v. Qaskelly 1 Myl. <Sf K. 
98: see IM.^ Rob. 326 ; 4 P. Ad. m ; 1 Mee. ^ W. 63.3 ; 2 
Mee. <5f W. 98. So, an attorney is not bound, on a std^na duces 
tecumy to produce any deeds or papers belonging to his client in his 
custody, it it appear that the production will operate to the prejudice 
of his client. Copeland v. Watts, 1 Stark. N. P. 95. If, however, 
being attorney for the defendant, he hold papers in another capacity, 
he must produce them; as, for instance, an attorney and steward of 
a lord of a borough is bound to produce public documents relating to 
the borough, but he is not bound to produce documents relating to 
the lord’s interest in the borough. R. v. Woodley, 1 M.S^ Rcb. 390. 
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What is here said as to attomies is equally applicable to their ^ents. 
Parkins v. Hawkshaw^ 2 Stark. 239, and their clerks, Taylor v. J^er, 
2C. P. 195 : see v. Smith, Id. 337, and to persons employed 
by them as interpreters between them and their clients. Pu Bonne 
V. Lavette, Peake, 78. This privilege, however, is to be considered as 
excluding the disclosure merely of such facts as have been coinmuni- 
cated confidentially by the client to the attorney, &c., in his pro¬ 
fessional capacity, and therefore does not extend to facts known to 
the attorney previously to his retainer; CriJh, Ev, 136; CvMt v. 
Pickering, 1 Vent. 197 ; Skin, 404; nor to the contents of a notice 
served upon him by the attorney on the other side, requiring him to 
produce at the trial a certain paper belonging to his client in his 
nands, Spencel^ v. SchulenJburgh, 7 East, 357, or the like. And where 
an attorney was present at the time his client swore to an answer in 
Chancery, it was holden that he could be compelled to give evidence 
of that fact, on an indictment against his client for perju^. BtUl, 
N, P. 284 ; but see 2 Str. 1123, cont. So, he may be called to prove 
his client’s handwriting, though the knowledge was obtained from 
witnessing his execution of a bail bond in the action ; Hurd v. Mor¬ 
in^, 1 C. Si P. 372 ; and he may be called to prove his client’s identity. 
Studly V. Saunders, 2 P, JR. 347 : Parkins v. Haiokskatp, 2 Stark, 
N. P. 239, cont. And if he be a subscribing witness to a deed, he 
may be examined to the execution. Poe v. Andrews, Cemp. 8^ : 
Reason v. Kemp, 4 Esp. 235 ; 5 Esp. 52. This privilege also is strictly 
confined to counsel, solicitors, attornies, and their agents, &c. See 
Foote V. Hayne, Ry. Sf M, N. P, 161. It does not extend to the 
steward or other agent of the party, 2 Aik, 524 ; Wilson v. Rafail, 4 
T.^ R. 753 ; or to a conveyancer, 2 Atk. 625, or to a physician or other 
medical person, 11 St, Tr. 243; ^T, R, 753, however confidentia^^the 
communications to such persons may be. 

Where also the disclosure of a particular fact, not bearing directly 
upon the matter in question, may be of detriment to the public ser¬ 
vice, the court will not compel a witness to disclose it. As, for in¬ 
stance, in Hardies case, 24 Mow, St. Tr. 753, a witness who was 
employed to obtain information of the proceedings at a meeting of 
one of the corresponding societies was not allowed to disclose the 
name of his employer. See Home v. Bentinck, 2 B. Sf B. 162 : R. 
V. Watson, 2 Stark. 136. 

3. Credit of Wihiesses, 

The credibility of a witness is compounded of his knowledge of 
the facts he testifies—his disinterestedness—his integrity—his vera¬ 
city—and his being bound to speak the truth, by such an oath as 
he deems obligatory. Proportioned to these, is tne degree of credit 
his testimony deserves from the court and jury. 

From their Knowledge."] —Although a witness be perfectly disinter- 
^ted, although he be a man of integrity and veracity, and have a 
just sense of the moral obligation of the oath he has taken, still the 
degree of credit to be given to his testimony depends upon his real 
knowledge of the facts he testifies. A man may be deceived in a fact, 
from deriving his knowledge pf it through a fidse medium; from his 
attention being occupied more by the circumstances accompanying it 
than by the fact itself, at the time of its occurrence; or from a thou- 
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sand other circumstances, which, if candidly stated, might be satisfac¬ 
torily answered and accounted for by the other party, so as to convince 
the witness himself that he laboured under a mistt^e. Where there 
b a doubt, therefore, whether the evidence given by a witness be not 
founded in some misconception, it is the duty oi the counsel who 
cross-examines him, to question him as to the sources of hb know¬ 
ledge ; hb reasons for believing the fact to be as he has stated ^ his 
I'easonsfor recollecting it; the circumstances attending its occurrence; 
whether it was light or dark, and whether he was near or distant, at 
the time it occurred, and the like ; so that the jury may be able to 
judge of the degree of confidence they should place in the witness’s 
testimony. If a witness refuse to answer such questions, or do not 
answer them satisfactorily, it should have the effect of detracting con¬ 
siderably from hb credit in the estimation of the jury. 

From their I>isifaerestednes8.~\ —A witness, to be perfectly credible, 
must not be, in the slightest degree, biassed or partial to one party or 
the other. Therefore, if it appear that the witness is prejudiced 
against the party against whom he appeal’s, or has before expressed 
sentiments indicative of such prejudice, or if it appear that a prosecu¬ 
tion is pending against him for the same or a similar offence, and he 
come to disprove some of the facts charged in the indictment against 
the defendant—all these are circumstances which detract proportion- 
ably from his credit. In cases where the defendant is not obliged to 
appear personally at the trial, as in the case of informations and of in¬ 
dictments in the Court of Kini^ Bench, the witness’s being liable as 
one of the defendant’s bail, not merely goes to his credit, but seems to 
be an objection even to hb competency; at least such is the case 
in civil actions. Where the prosecutor is to derive an advantage 
from a conviction of the defendant, this, we have seen, {antCyp. 145), 
is no objection to his competency; it goes to his credit merely. A 
father is a competent witness for his son, and a son for hb father; 
but the interest arising from the rebtionship detracts proportion- 
ably from the credit of the witness. 2 Hahy 276; (Mlb, Ev. 
149,165. 

The defendant may be cross-examined as to his being interested; 
see Voxon v. Haighy 1 Esp, 409; and indeed it may be doubted 
whether you would be allowed to prove his interest in any other way, 
until you had first cross-examined him upon the subject. If he ac¬ 
knowledge that he was once interested, he will be allowed afterwards 
to prove that his interest has determined, without producing the 
instrument by which hb interest was so determined. Butcherd Co, 
v. JoneSy 1 E^. 160; Botham v. Sunngler, Id. 164. See 2 Stark, 
N. P. 433 ; 2 Camp. 14; M. A M, 321, 1 (7. P. 234 ; 2 Per, 

Sf D. 538. But if hb interest have been proved by other witnesses, 
the instrument which has determined it must be produced. 

From their Integrity,1 —Even before the stat. 6 A 7 Viet. c. 86, it 
was only a conviction for treason, felony, &c., as we nave seen, (ante, 
p. 144), that rendered a witness incompetent; the coavmismm alone 
of any of the offences there mentioned, without conviction, (seeB. v. 
Teal, 11 Ec^y 309), and the commission of all other offences which 
import fabity or fraud, whether followed up by conviction or not, 
affected only the credit of the witness. Since that statute, the con- 
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viction of the witness for any crime whatever can only have 
the like effect. And whether he has been convicted or not, you 
may call witnesses to speak as to his general character, although 
not as to any particular offence of vrhich he may be guilty. 2 Hawk. 
c. 46, #. 2; 4 /». Tr. 693; B. v. Watson, 2 Stark, 149. As to cross- 
examining the witness himself upon the subject of any offence im¬ 
puted to him, there seems to be a difference of opinion among the 
judges upon the point: some hold that you cannot ask a question of 
a witness, the answer to which in the affirmative would subject him 
to punishment; others that you may ask the question, but that the 
witness is not bound to answer it; and others, I believe, include in 
the rule, not only questions, the answers to which might subject the 
witness to punishment, but also all those where the witness, by his 
answer, might be obliged to allege his own infamy or turpitude, 
although they might not subject him to any punisnment. Sse the 
cases collected, 2 Boss. 626 et seq. In B. v. Holding, Old Bailey, 
June 1821, Bagl^, J., held that a witness may be asked a question, 
the answer to which may subject him to punishment, but he is not 
compellable to answer it ; and in B. v. Slaney, b C. P. 213, Lord 
Tenterden said, that a witness ivould not be compelled to answer a 
question which would tend to criminate him. All other questions, 
for the purpose of impeaching a witness’s character, m^ not only be 
put, but must be answered. See Oundell v. Pratt, 1 Moo. M. 108. 
And a witness cannot refuse to produce a document kept by him 
under the authority of an act of Fa^ament, on the ground that it 
may criminate himself. Bradshaw H Murphy, *l G. P. 612. If 
the witness be examined as to the offence imputed to him, and deny' 
it, such denial is conclusive, and you cannot afterwards call witnesses 
or offer other evidence to contradict him. B. v. Watson, 2 Stark. 
149 et seq.: Harris v. Tippet, 2 Camp. 627. Or if general evi¬ 
dence be given of the bad character of a witness, the opposite party 
may cross-examine the witnesses as to the rounds of their opinion, if 
he think it jirudent to do so; or he may cml witnesses who can speak 
to the general good conduct of the witness, or contradict any parti¬ 
cular facts the other witnesses may have disclosed in their cross-ex¬ 
amination, Where a witness refuses to answer a question, his not 
answering ought not, legally, to have any effect with the juiy. B. v. 
Watson, 2 Stark. 157: -Boss v. Blakemore, By. M, AT. P. 382; 
Lloyd V. Passingham, 16 Ves. 84. 

In The Queen*s case, it was holden, that where a witness for a 
prosecution has been examined in chief, the defendant cannot after¬ 
wards give evidence of any declaration by such witness, or of acts 
done by him, to procure persons corruptly to give evidence in sup*- 
port of the prosecution, unless he have previously cross-e^mined 
such witness as to such declarations or acts. 2 B, B. 311.^ 

Prom their Veracity,"^ —The character of a witness for habitual 
veracity is an essential ingredient in his credibility; a man wjio is 
capable of uttering a deliberate falsehood is in most cases capable of 
doing so under the solemn sanction of an oath. If, therefore, it ap¬ 
pear that he has formerly said or written the contrary of tl^t which 
ne has now sworn, (unless the reason of his having done so be very 
satisfactorily accounted for), his evidence riiould not have much 
weight with a jury; and it he have formerly sworn the contrary. 
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that fact, (although no objection to his competency, R. v. Teal, 11 
Easty 309), is almost conclusive against his credibility. In strictness, 
you cannot ask a witness if at a foimer trial he^swore differently 
from what he is now swearing; but you should give in evidence an 
examined copy of the record of the former trial, or at least the nisi 
fyrius record, (if the cause have been tried at Nisi Prim), Fisher v. 
Kitchingtnan, Barnes, 449: Foster v. Compton, 2 Stark, 364, and 
then prove what the witness swore at that trial, either by having it 
read m>m tlie judge’s notes, or proved upon oath from the notes or 
recollection of any person who was present at the time. Mayor of 
Doncaster v. Day, 3 Taunt, 262; Gilb. Fv, 68, 69. Or, if the 
former declaration of the witness were not made by him as witness 
In a cause, yet if it were in writing, it is irregular to question him as 
to the contents of it; you should produce it, ask him if it be his 
handwriting, and then give it in evidence. In The QaeeiCs case, it 
w'as holden, that in cross-examining a witness you cannot state to 
him the contents of a letter, and then ask him if he ever wrote such 
a letter; but you should shew him the letter, ask him if it be of liis 
handwriting, and if he admit it, then give the letter in evidence. 
Or you may shew him part of the letter, and ask him if he wrote 
that part; but if he do not admit that he wrote it, you cannot then 
proceed to cross-examine him os to the contents of the letter; The 
Quem*s case, 2 B. £^B. 286 ; nor, even if he admit it to be his hand¬ 
writing, can you question him whether statements, such as you sug¬ 
gest to him, are contained in^ic letter; but the entire letter must 
be given in evidence. Id. 28W 

After the passing of the act of 6 7 JV, 4, c. 114, whereby all 

persons tried for felonies are admitted to make full answer and de¬ 
fence to the case for the prosecution by counsel or attorney, the 
judges held a conference as to the course of practice w'hich it would 
be most advisable to adopt in consequence, and came to the follow¬ 
ing conclusions: see 7 C S; P, 676: I. That where a witness for 
the Grown has made a deposition before a magistrate, he cannot, on 
his cross-examination by the prisoner’s counsel, be asked whether 
he did or did not, in his deposition, make such or such a statement, 
until the deposition itself has been read, in order to manifest whether 
such statement is or is not contained therein; and that such depo¬ 
sition must be read as part of the evidence of the cross-examining 
counsel. II. That, after such deposition has been read, the pri¬ 
soner’s counsel may proceed in his cross-examination of the witness 
as to any supposed contradiction or variance between the testimony 
of the witness in court and his former deposition; after which the 
counsel for the prosecution may re-examine the witness, and, after 
the primner*s counsel has addressed the jury, will be entitled to the 
reply. *And in case the coimsel for the prisoner comments upon 
any supposed variance or contradiction, without having read the de¬ 
position, the court may direct it to be read, and the counsel for the 
prosecution wiU be entitled to reply upon it. III. That the witness 
cannot, in cross-examination, be compelled to answer whether he 
did or did not make such or such a statement before the magistrate, 
until after his deposition has been read, and it appears that it con¬ 
tains no mention of such statement. In that event, the counsel for 
the prisoner may proceed with his cross-examination; and, if the 
witness admits such statement to have been made, he may comment 
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upon such omission, or upon the effect of it upon the other pai't of 
his testimony; or, if the witness denies that he made such statement, 
the counsel ibr the prisoner may then, if such statement be material 
to the matter in issue, call witnesses to prove that he made such 
statement. But in either event, the reading of the deposition is the 
prisoners evidence, and the counsel for the prosecution will be en> 
titled to reply. 

These resolutions are binding on the prisoner’s counsel; but it 
seems that the judge who tries a case may, notwithstanding, if he 
think fit, himself look at the depositions, and question a witness as 
to any discrepancy which appears between his deposition and his 
evidence; whether—if he does so, and thereby introduces new facts 
in evidence—that will give the counsel for the prosecution the right 
of replj'-, is not settled. See R. v. Edwards^ 8 CC 4" P. 26. The wit¬ 
ness cannot be asked whether he did or did not state a particular 
fact before the magistrate, without first allowing him to read, or 
have read to him, his deposition. Reg. v. Taglor, 8 C. 4 726. 

Where an accomplice who could not read gave evidence falling very 
short of what he had stated before the magistrate, the judge allowed 
his deposition, signed w'ith his mark, to be shewn to him, but would 
not allow it to be read to him, in order that the prosecuting counsel 
might examine upon it. Reg. v. BeardmorCy 8 C. P. 260. If 
the prisoner denies his signature or marie to the deposition, it ma^ 
be proved by the evidence of any competent person who heard it 
taken; and it is not necessary to prove it by the magistrate or his 
clerk, Reg. v. Hallettf Q C. S; P. 748: Re^. v, Hearn, 1 C. 4 Mar. 
100 , any more than in the case of a concession. {See ante,p. 119). 

But if the former declaration of the witness were not in writing, 
but merely by parol, and not made by him as witness in a cause, in 
tliat case you may cross-examine him on the subject of it; and if he 
deny it, you may call another witness to prove it. So, if a witness 
admit that when before the magistrate he was cross-examined for 
the prisoner, and it appears that such cross-examination is not re¬ 
turned with the depositions, he may be questioned by the prisoner’s 
counsel as to the answers he gave. R, v. Edwards, ^ C. P. 25. 
So, if it appeal’ that a statement of the witness before the magistrate, 
although written down by him, veas not read over to the witness, nor 
signed by him or by the magistrate, the witness may be cross-ex¬ 
amined as to such statement without producing the writing. Reg. v. 
Griffiths, ^ C. P. 746. So, a witness may be cross-examined as to 
his statement before the grand jury in the same case. Rm. v. Gibson, 
C. 4’ Mar. 672. If, however, a witness, when examined in chief as 
to the occurrence of a fact, answer that he does not remember it, the. 
counsel on the opposite side cannot give evidence of a former declara¬ 
tion by the witness of the fact having occurred, unless he have in 
cross-examination questioned the witness as to such dedaration; for 
the fact may have occurred, and the witness have formerly declared 
his knowledge of it, and yet he may not recollect it at the time of his 
examination. The Queen*s case, 2 B. 4 E. 299. It may be neces¬ 
sary also to state, as a p'eneral rule, that a witness cannot be cross- 
examined as to any distinct collatcrm fact, not relevant to the matter 
in issue, for the purpose of disproving the truth of the expected 
answer by other witnesses, in order to discredit the whole of his tes¬ 
timony. Spenceley v. WilUft, 7 East, 108. 
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A consideration of the probability of the fact also may aid ns in 
forming a judgment of the credit that should be given to a witness 
for veracity. If he tell us of a fact having occurred which is con¬ 
trary to common experience and observation, it will require that his 
integrity, veracity, and means of knowledge should be indisputable, 
to induce us to believe it; but if, on the contrary, the fact stated by 
him be very likely to have happened, we^ may be induced to believe 
it, without very scnipulously inquiring into his character for inte¬ 
grity, veracity, &c. The strength of the evidence should always be 
great in proportion to the improbability of the fact to be established 
by it. 

It may be necessary to observe, that if a witness called to prove a 
fact prove the contrary, his credit cannot be impeached by general 
evidence; Ewer v. Ain^ose, 2 E. O. 750; Sutl, AT. P. 297; but 
the party is at liberty to make out his case by other and contradic¬ 
tory evidence, for the other witnesses are not called directly to im¬ 
peach the credit of the first. Ih.: Reg. v. Bally ^ C. P. 745. It 
seems, also, that it is not competent for a party to shew that his 
own witness has at any time given a different account of the same 
transaction. Z B. C. 746; Reg. v. Farty 8 <7. cS^ P. 768; Reg. v. 
Bally supra. In one case, however, where the judge called a witness 
upon the back of the indictment, who gave evidence in form against 
the defendant, and the judge ordered the deposition of the witness 
before the coroner to be read, to shew its inconsistency with the tes¬ 
timony then given, the twelve judges thought him right in so doing, 
and Lord EUenhormgh and Mansfieldy C. J., thought that the pro¬ 
secutor had the same right. R. v. Oldrogdy R, R. 88. {See antCy 
p. 163). 

From their being sworn to speak the Truth .~\—No credit what¬ 
ever shall be given to the testimony of a witness, examined vivd voce 
in a court of common law in this country, unless he have previously 
been sworn to speak the truth. Even a peer, who, in a court of 
equity, is allowed to give in his answer without oath, merely pledging 
his honour for the truth of it, must be sworn if examined as a wit¬ 
ness. W. JoneSy 153—155; Cro. Car. 64; 2 Mod. 99; 2 SaU:. 
613; 1 P. Wins. 146. 

The form of the oath varies according to the religion or country 
of the witness. See Cowp. 382. Christians are sworn on the New 
Testament; Jews, on the Old Testament; Mahometans, on the 
Koran; and persons of other religions, according to the form pi'e- 
scribed for that purpose by the religion they profess. Bull. N. P. 
292. Christians are sworn with their hats off; Jews, with their hats 
on.^ Even among the different sects of Christians, there may be a 
variance in the manner of taking the oath; a Scotch Covenanter, 
for instance, instead of kissing the book, as is done by other sects 
of Christians, holds up his hand, whilst the book lies open before 
him*. R, V. MUdronCy 1 Leachy 412; Cowp. 382: and see Peakcy 


* Scotch Covenanter’s Oath s “ Aeewdlng 
to the religion you jmifeai, and ax you ametder 
an oath binding upon your cnnxeienee, and aa 
you thatt anawer to Cod at the great day of 
Judgment, you ekall epeak the truth, the tohide 
trvih, and nothing but the truth,” The dif¬ 
ferent aecte, however, have different modes 


of swearing ; and It may be necessary, there¬ 
fore, first to ascertidn from the witness what 
form of oath, or mode of swearing, he con¬ 
siders binding on his conscience; See the 
mode of swearing a Chinese witness stated, 
Reg. V. Entrechnum, I C.Sc Mar. 24a 
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28,155. Each witness, in short, swears in the particular form pre¬ 
scribed by his religion: the only general rule that can be laid down 
upon the subject is, that the oath be such as the witness deems ob¬ 
ligatory upon his conscience. And it is expr^ly declared by the 
stat. 1 <S|r 2 Vic^. c, 105, that, in all cases in which an oath may law¬ 
fully^ be administered, the partv is bound by the oath administered, 
provided it have been administered in such form and with such 
ceremonies as he may declare to be binding; and that, in case of 
wilful false swearing, he may be convicted of penury, in the same 
manner as if the oath had been administered in the form and with 
the ceremonies most commonly adopted. A witness may be asked, 
after he is sworn, whether he considers the oath he has taken obli¬ 
gatory upon his conscience ; but, if he answer in the affirmative, his 
answer is conclusive, and he cannot further be asked, whether there 
he any other mode of swearing more binding upon his conscience 
than that which has been U8e£ Tke Queen*a case, 2, B, 8^ B, 284. 
The more con’ect and proper way is to ask the witness, before he is 
sworn, whether he considers' the oath he is about to take obligatory 
upon his conscience. 2 B. B, 284. A witness, however, may be 
asked whether he believes in the being of a Deity, and in a future 
state of rewards and punishments; but he cannot be <mestioned as 
to the particular tenets of his religion. See Peakej 11; B. y. White, 
1 Leach, 430. 

Formerly, in civil cases, a Quaker was allowed to make an affir¬ 
mation, 7 8 W. 3, c. 84; 22 2, c. 46, ss. 36,37, and a Moravian, 

a declaration, 22 O* 3, e. 30, instead of an oath: but it was expressly 
provided by those statutes, that a Quaker or Moravian should not 
thereby be enabled to give evidence in criminal cases, or to serve on 
juries, unless he were actually sworn. But now, by the late stats. 9 
(r. 4, c. 32, s. 1; 3 4 W. 4, c. 49, a Quaker or Moravian, required 

to give evidence in a criminal case, may, instead of taking an oath 
in the usual form, be permitted to make a solemn affirmation or 
declaration, in these words: “ I, A. B., do solemnly, sincerely, and 
truly declare and affirm,” &c., which has the same force and effect 
in ail courts of justice and other places where by law an oath is re¬ 
quired, as if such Quaker or Moravian had taken an oath in the 
usual form. And if any person making such affirmation or declara¬ 
tion shall be convicted of having wilfully, falsely, and corruptly 
affirmed or declared any matter or thing, which, if the same nad 
been sworn in the usual form, would have amounted to wilful and 
corrupt perjury, every such offender shall be subject to the same 
pains, penalties, and forfeitures, to which persons convicted of wilful 
and corrupt i)eijury are subject. The same rule is now, by stat. 3 8^ 
4 W. 4, c. 82, applicable to the denomination of Christians called 
Separatists; and by stat. 1^2 Viet. c. 77y to any person who shall 
have been a Quaker or a Moravian ; it having been held that a person 
formerly a Quaker, who had seceded from that sect on some points 
of doctrine, retaining their opinions on the unlawfulness of swearing, 
but refused to affirm under the forms given in the 3 4 W. 4, c. 40, 

and 3 4 W, 4,«c. 82, was not admissible as a witness in a criminal 

case on making the affirmation according to the 9 G, 4, c. 32. Req. v. 
Doran, 2 Mood. G. C. 37. See also 5 6 W. 4, c. 62, as to declara¬ 

tions in lieu of oaths before magistrates &c., in certmn cases; and 8 

9 Viet. c. 48, as to declarations in lieu of oaths by bankrupts before 
commissioners in bankruptcy. 
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A witness producing documents under a subpoena duces tecum need 
not be sworn, if the party who calls him does not wish to examine 
him. Pams v. PaUf M. M. 614: Perry v. Gibson^ 1 Ad. J?. 48: 
Summers v. Moseley^ 2 Cro. M. 477« 

4. The Number of Witnesses requisite. 

At common law, one witness was sufficient in all cases, (with the 
exception of perjury), both before the grand jury and at the trial. 
2 Hawk^e. 46, a. 2; Post. 233. 

In high treason, two witnesses are required, both before the grmid 
jury and at the trial; both of the witnesses to the same overt act, or one 
of them to one overt act, and another of them to another overt act of the 
same species of treason; unless the defendant shall willingly, without 
violence, confess the same. 7 8 W. 3, c. 3, 2; 1 j^. 6, e. 12, s. 

22 ; 5 tSif 6 Ed. 6, c. 11, s. 12. And if the jury do not give credit to 
both of the witnesses, the defendant shall be acquitted. Per Scro^gs, 
C. J., in B. V, Palmer, 3 St. Tr. 66. But one witness is sufficient 
to prove a collateral fact; Post. 242 ; as, for instance, to prove that 
the defendant is a natural-born subject, B. v. Vaughan, 5 St. Tr. 29, 
or the like. 

In high treason, where the overt act alle^d is the assassination of 
the King, or any direct attempt against his life or person, one witness 
is sufficient. 39 40 G. 3, c. 93. 

In misprision of treason, there must be two witnesses, unless the 
defendant, willingly and without violence, confess the offence. 1 Ed, 
6 , €. 12 , 8 . 22 . 

Upon an indictment for peijury, there must be two witnesses; 
one mone is not sufficient, because there is in that case only one oath 
against another. B. v. Muscat, 10 Mod. 194. But if the assignment 
of perjury be directly proved by one witness, and strong circum¬ 
stantial evidence be given by another, or be established by written 
documents, this would, pernaps, be sufficient, although it does not 
appear as yet to have been so decided. B. v. Lee, MS., 2 Buss. 645. 
Also, if the perjury consist in the defendant*s having sworn contrary 
to what he had before sworn upon the same subject, this is not 
within the rule above mentioned ; for the effect of the defendant’s 
oath in the one case is neutralized by his oath in the other; and 
proof by one witness will, therefore, make the evidence against the 
defendant preponderate. B. v. Knill, & B. Aid. 929, n. But the 
contradiction of the one oath of the defendant by the other is not 
enough. B. v. Harris, 6 B. Aid. 926: Beg. v. Wheatland, 8 €. 

P. 238. Where the perjury w’as assigned on an affidavit of the de¬ 
fendant that he had paid all the debts under his bankruptcy, it was 
held that the non-payment of each debt must be proved by two wit¬ 
nesses. Beg. V. Parker, C. Mar. 639. 

In all other cases one witness is sufficient. 

5. Process against Witnesses. 

_ In cases of felony, the witnesses are usually boun^ over by recog¬ 
nisance to appear at the trial and give evidence; and if they do not 
appear accordingly, the reco^isance may be estreated, and the pe¬ 
nalty levied.^ In cases of misdemeanor, also, the witnesses are oimn 
bound over in the same manner. See 7 G. 4, e. 64, ss. 2, 3, 4. A 
magistrate has no power to issue a warrant for the apprehension 
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of a person to attend to find bail for his appearance as a vritness in 
a civil or criminal case. JEham v. Rees, 4 P. 2>. 82 ; 12 Ad. 
Ell. 56. 

But in all cases where the witnesses are not so hound over, and 
you are not certain that they will attend voluntarily, you may com¬ 
pel their appearance at the trial, by subpoena, &c. In ordinary cases, 
the common siibpoena is sufficient. It be sued out either at the 
Crown Office in London, B. v. Ring, Q T. B. 585, or with the clerk 
of the peace, or clerk of assize of the court in which the defendant is 
to be tried. It is sometimes more advisable to sue it out at the Crown 
Office, on account of the readiness with which you may proceed 
afterwards against the witness by attachment, in case of his non- 
attendance. See the form of the subpoena, 5 Burn. J., by Chitty, 

Sessions.** The names of four witnesses may be inserted in one 
writ. Cowp. 846. As soon as you have obtained the writ, make out 
a copy of it for each witness, and serve it upon him personally, at 
the same time shewing him the writ. The service should be personal; 
for otherwise, if he disobey the subpoena, he cannot be proceeded 
against as for a contempt. Smalt v. Whitmill, 2 Str. 1054. And it 
should be served a reasonable time before the trial; Hammond y. 
Stewart, 1 Str. 510; but if the witness be in court at the time of the 
trial, a service of the subpoena ticket upon him there would perhaps 
be deemed sufficient, if he were subpoenaed upon the part of the de¬ 
fendant, see Cowp. 845; 1 VT. Bl. 36, and would certainly be sufficient, 
if he were subpamaed on the part of the prosecution. Indeed, in a 
criminal cose, a person w'ho is present in court, when called as a wit¬ 
ness, is bound to give his evidence although he has not been subpoenaed. 
R. V. Sadler, 4 (J. 3^ P. 218. 

■ What w'e have now mentioned relates to the service of a subpoena 
where the witness is in England. But by stat. 45 Q. 3, c, 92, the 
service of a writ of subpoena in any one part of the United Kingdom, 
shall be as effectual to compel tne appearance of a witness in any 
other part <-f the same, as if the stbpoena were served in that part of 
the kingdom in which the defendant is required to appear; and in 
case of non-attendance, the court from which the subpoena issued may 
transmit a certificate thereof in the manner pointed out in the statute; 
and the court to which it is so transmitted may punish the party for 
his default, in like manner as if he had refused to appear to a sub¬ 
poena issuing out of that court; provided it appear that a reasonable 
and sufficient sum of money, to defray the witness’s expenses of 
coming, attending to give evidence, and returning, w’ere tendered to 
him at the time he was served with the subpoena. Where the wit¬ 
nesses reside in India, see stats. 13 3, c. 63, ss. 40, 44; 1 W. 4, c. 

22; and if the witnesses upon a prosecution for any offence committed 
by a pci’son in the public service reside abroad, see sted. 42 G. 3, e. 
85. Where the subpoena, however, is served in England, a tender of 
expenses does not seem to be necessary, R. v. Cook, 1 <7. (Sf P. 321; 2 
Hawk. c. 46, s. 173, those expenses being otherwise provided for; 
{see post, p. 159); yet, if the witness be so poor as not to be able to go 
to the assizes or sessions at his own expense, the fact of the expenses 
not having been tendered would probably be deemed by the court a 
sufficient excuse for his non-attendance. 

If any pei-son (not being the defendant) have in his possession a 
written instrument which may bo requisite as evidence in the cause. 
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then, instead of the common snijMena, you must serve him with a 
suhpcBna duces tecum^ commanding him to bring it with him, and 
produce it at the trial. See the forint Tiddf FormSf 290,7; 1 Selim, 
452. It is sued out and served in the same manner as the common 
subpcma* Upon being served with this stdtpcena, the witness must 
attend at the trial with the instrument req^uired, and produce it in 
evidence, unless he have some lawful and reasonable excuse for with¬ 
holding it; of the validity of which excuse the court, and not the 
witness, is to judge. Amey v. Lmg, 9 East, 473: and aee 5 Esp. 90. 
It is no excuse that the legal custody of the instrument belongs to 
another, if it be in the actual possession of the witness; Ib, : Amey v, 
lMng, \ Camp. 14, 180, m.; 6^4^.116: Ccrsen v. Xhtbois, 1 HoU, 
239; but if it tend to criminate himself, see 1 Esp. 105, or his client, 
(if the witness be an attorney), 4 ^«rr. 163V ; {see ante,p, 148), orifit 
be his title-deed, Pickering v. Ncges, 2 Dowl. ^ I^l. 386 \1 B.S^C. 
263: R, v. Hunter, 3 C. P, 591, the court will not compel him to 

5 reduce it. If the witness, instead of bringing the papers, &c. required, 
eliver them to the opposite party, by whom they are withheld, the 
court will allow, secondary evidence of the contents of them to be 
mven, without a notice to produce the originals. Leeds v. Cook, 4 
E^. 256. A witness so producing documents need not be sworn, 
(ivee anU, p. 155). 

If the witness be in custody at the time of the trial, the only way 
of bringing him into court to give evidence is by haheae corpus 
testificandum. This writ is obtained upon motion in court, or appli¬ 
cation to a judge at chambers, founded upon an afhdavit, stating tiiat 
he is a material witness, and willing to attend. See R. v. Lager, 8 
Mod. 86: see the fiorm, T%dd, L^orms, 200, s. 8; 1 Sellon, 452. The 
coui't will thereupon make a rule, or the judge will grant his fiat for 
the writ. Ingross the writ, see the form, Tidd, Ponns, 290, s. 10, 
and get a judge's name indorsed on it, Cowp. 672. It nnist be 
directed to the officer in whose custody the vntness is. As soon as 
you get the writ signed, d^-c., leave it with the officer to whom it is di~ 
reeled; pay or tender to him his reasonable charges for bringing up the 
v^ness, and he will bring him into court on the day of trial, according 
to the exigency of the writ. A prisoner in execution may now be 
brought up in this manner to give evidence, Geery v. Hopkins, 2 Ld. 
Raym. 151: R. v. Burbage, 3 Burr. 1440, although it Avas formerly 
holden otherwise. Barnes, 222; Conb. 17,48. So, a sailor on board 
a king’s ship may be brought up by this writ, if he have been previ¬ 
ously subpoenaed, and be willing to attend. R. v. Roedam, Cowp. 672. 
But the court will not grant the writ to bring up a prisoner of war; 
the proper way of proceeding in that case is by application to the 
Secretary of State. Farley v. Newham, Doug. 420. So, where the 
application appeared to be a mere contrivance to remove a prisoner 
in execution, the court refused to grant it. R. v. Burbage, 3 Burr, 
1440. By stak 44 G. 3, c. 102, the judges of the Court of King’s 
Bench or Common Pleas, or the barons of the Exchequer, or justices 
of oyer and terminer or gaol delivery, (being such judge or baron), 
may award writs of habeas corpm for bringing a prisoner detained in 
any gaol or prison before any of the said courts, or before any sitting 
of Nisi Prius, or before any other court of record, to be there examined 
as a witness before the gi’and, petit, or other jury, in aU causes civil 
or criminal. 
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Privilege of Witnesses from Arrest,"]—A person subpoenaed as a 
witness, or bound over by recognisance, eitner to prosecute or give 
evidence, enjoys a privilege from arrest whilst attending the court, 
not only on the day mentioned in the sidpama ^c., but also on every 
day of the same sittings, assizes, or sessions, until the cause is tried; 
he is also privileged in like manner during a reasonable time before 
and after the triid, w’hilst coming to or retumii^ from the place 
where the sittings, assizes, or sessions are held. J^e 1 II. Bl. 636; 
2 Bl. 1113; 8 T. B, 636. And this privilege has also been holden to 
extend to witnesses attending voluntarily, and not subpoenaed. See 
Meehins v. Smithy 1 H. Bl, 6t%. If a witness, under tnese circum¬ 
stances, be arrested, the court out of which the sidpasna issued, or 
the judge of the court in which the cause has been or is to be tried, 
will, upon application, order him to be discharged. See 3 Stark, 
Rep. 132. 

Penalty for Non-attendance .]—^Where a mhposna^ sued out at the 
Crown Office, has been served upon the witness, and he wilfully neglects 
to attend at the sessions or assizes, &c., in obedience to it, the Court of 
Queen’s Bench, upon application, will grant an attachment against 
him, R, V. Ring, 8 T. R, 685, provided the witness were served per¬ 
sonally with the subprena. Smalt v. Whitmill, 2 1064: Wake- 

field^s case, Ilardr. 313, and were served a reasonable time before 
the trial; Hammond v. Stewart, 1 ^r. 610: and see 1 Marshall, 
410; and this, whether the cause were in fact called on or not, if it 
satistactorily appear that the witness would not have been forthcom¬ 
ing when culled on to give evidence. Barrow v. Humphr^s, 3 
B. iSf Aid. 498: Mullett v. Hunt, 1 C. M. 752: Dixon v. Lee, 1 C,, 
M., S^R. 645; R. v. Stretch, 3 Ad. Sf Ell. 603: Lament v. Crook, 6 M. 
3^ W. 615. It is doubtful whether the justices at sessions, &c., have 
authority to issue an attachment; the only mode of proceeding against 
the witness in such a case seems to be by indictment. As to the 
mode of proceeding where the subpoena has been served in Ireland or 
Scotland, see ante, p. 157, and stat. 45 G. 3, c. 92. 


6. Witnessed Expenses, S^c. 

At common law, a witness in criminal cases was not entitled to 
his expenses; 2 Hawk, c. 46, s. 173; at least if he attended on the 
part of the prosecution. This, in cases of felony, was provided for 
by stats. 27 G, 2, c, 3,18 G. 3, c. 19, and 68 G. 3, c. 70, which did 
not extend to cases of misdemeanor, and are now repealed. 

In felonies, by stat. 7 G. 4, c. 64, s. 22, the court before which 
any person is prosecuted or tried for any felony, at the request of 
the prosecutor, or of any other person who shall appear on recog¬ 
nisance or subpmnaed to prosecute or give evidence, may order the 
treasurer of the county, 7 G. 4, c. 64, s. 24, or, if the offence be 
committed within counties, &c., which do not contribute to the 
county rates, the magistrate, overseer*, or other officer having the 
collection and disbursement of the rate within the county, &c., 7 
G. 4, c. 64, s. 26, to pay to the prosecutor the costs and expenses 
incurred by him in preferring the indictment, and to the prosecutor 
and his witnesses a reasonable allowance for their expenses, and for 
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their trouble and loss of time in attending before the examining 
magistrate, the grand jury, and otherwise, carrying on the prosecu¬ 
tion ; and though no bill bo preferred, the court may order to be 
paid to those who have bond fide attended the court, in obedience to 
their recognisance or subpamay a reasonable allowance for their ex¬ 
penses and trouble, and loss of time in attending before the ex¬ 
amining magistrates, and obeying the recognisance or sid>poena. 
The amount to be paid to the prosecutor and his witnesses for 
trouble and loss of time, and expenses in attending before the ex¬ 
amining magistrates, must be ascertained by the certificate of the 
magistrate granted before the trial. 7 6?. 4, c. 64, g, 22. The other 
expenses are allowed by the proper officer of the court; but the fees 
attendant on the examination, and the allowance to the prosecutor 
and his witnesses for attending before the magistrate, can only be 
allowed upon the production of this certificate. And the court has 
no power to allow the expenses of witnesses attending before the 
coroner, upon an inquiry previous to the indictment. R. r, ReeSy 5 
C. i-V i*. 302: JR*v. Tayhry Id, 301. A party who is bound over 
to prosecute at a superior court by a court of quarter sessions is 
entitled to his expenses under the statute. R. v. PainCy 7 C. «Jv P. 
135. And w'here a bill has been preferred for felony, the court may 
allow the costs of the prosecutor on his application, (including those 
of the witnesses), though neither he nor they be under recognisances, 
or, as it seems, subpoenaed. Reg. v. Bntt&rwicky 2 M. Rob. 196. 
It may be necessary to mention, that the expenses are not allow'ed 
till after the trial has actually taken place; and that, therefore, 
when the trial of a prosecution is put off, the court w'ill make no 
order with reference to the expenses. R. v. Huntery 3 C. P. 391. 
Upon an indictment for felony, removed by certiorari into the 
Q,ueon^s Bench at the instance of the prosecutor or prisoner, and 
tried at Nisi Prius, no costs can be allowed cither by the presiding 
judge or the Court of Queen’s Bench. R, v. Treasurer of Exetery 
5 Man. 4‘ R. 167. 


By the same statute in certain mtsdemeanorsy namely, “Assaults 
with intent to commit felony ”—“ Attempts to commit felony **— 
“ liiots ”—“ Misdemeanors for receiving any stolen property, know¬ 
ing the same to have been stolen ”—** Assaults upon peace officem, in 
the execution of their duty, or upon persons acting in their aid ”— 
“Neglect and breach of duty as a peace officer”—“Assaults com¬ 
mitted in pursuance of any conspiracy to raise the rate of wages ”— 
“Knowingly and designedly obtaining any property by false pre¬ 
tences”—^“wilful and indecent exposures of the person”—“ Wmul 
and corrupt perjuiy ”—“ Subornation of perjury,” the court has the 
same power to allow the expenses of the prosecutor and his witnesses, 
and to order a reasonable compensation for their trouble and loss of 
time, whether a bill be or be not preferred; but this power of the 
court does not extend to the payment of expenses or compensation 
for trouble and loss of time in attending efore the examining 
magistrate. 7 <?. 4, c. 64, s. 23. And by 7 4 4* 1 Viet. c. 44, the 

same pourer is granted to the court, on prosecutions for endeavouring 
to conceal the birth of a child, as is givdn by the 7 0. 4, c. 64, in cases 
of felony: in such case, therefore, compensation may be made for the 
expenses, trouble, and loss of time in attending before the magistrate. 
Where an indictment for a misdemeanor is removed by certiorari by 
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the prosecutor into the Court of Q,ueen*8 Bench, and tried at Nisi 
Prius, the prosecutor and witnesses are not entitled to costs under this 
statute. M. v. JohnsoHy 1 Mood. C. C. 173. See M. v. Itichards, 8 
£. C. 240; 2 M. R. 405. It is doubtful also, whether, where a 
prosecutor is not bound over to prosecute at the assizes, the court of 
assize has power to grant his expenses under the 7 <7. 4, c, 64, s. 23 ; 
but in such a case, if the witnesses be subpoenaed, the court of assize 
may grant t/ieir expenses under that section.^ R. v. J^eSy 3 Ad, 8^ 
E. 416. So, if the prosecutor have included his name in a stibpcenay 
though he is not bound over to prosecute, the court may order him 
his costs as prosecutor as well as witness. R. v. Sheeringy *l C. ^ P. 
440. Xhe Court of Queen’s Bench will not grant a mandatntia to 
compel the treasurer of a district to pay such expenses, in obedience 
to the order of the court of assize: the proper remedy is to indict the 
treasurer if he refuse to pay. R. v. JegeSy supra; 1 Chit. Rep. 650. 
The entire order of the couil must be served upon the treasurer; and 
where the order made was to pay an aggregate sum, the details being 
annexed, and the attorney tore off the half sheet which contained the 
details, and presented only the other, it was held that the treasurer 
was justified in refusing to pay. Reg. v. JoneSy 2 Mood. C. C. 171; 
9 C. tV P. 40J. Seel G. 4, c. 64, s. 26. 

In felonies and the misdemeanors before mentioned, committed 
upon the high seas, the judge of the Court of Admiralty may order 
the assistant to the counsel for the Admiralty to pay such costs, ex¬ 
penses, and compensation to the prosecutors ana witnesses, in the 
same manner as other courte may order the treasurer of the county 
to pay the same j 7 G'. 4, c. 64, s. 27 ; and the like, pou’er is, by the 
7 <!V 8 Viet. c. 2, given to the other courts which are empowered 
thereby to try offences committed on the high seas. {Ante,p. 21). 

As to the prosecutor’s and witnesses’ expenses, where the offence 
was committed in the county of a city or town corporate, and the 
offender tried in the next adjoining county, see 38 G. 3, c. 52 ; 51 G. 

3, c, 100 ; 5 6 W'. 4, e. 76; {antep. 20). 

In addition to these allowances, any court of oyer and terminer 
and gaol delivery may, if any person shall appear to have been active 
in or towards the apprehension of any person charged with any of 
the following offences, order the sheriff of the county in which the 
offence was committed, 7 G. 4, c. 64, s. 29, to pay to such person such 
a sum of money as shall seem reasonable and sufficient to compensate 
for his esmenses, exertions, and loss of time, viz., in cases of “ Mur¬ 
der ”—“ Feloniously and maliciously shooting at, or attempting to 
discharge any kind of loaded fire-arms at any other person ”—“ Stab¬ 
bing ”—“ Cutting ”—f* Poisoning ”—“ Administering anything to 
procure the miscarriage of any woman ”—** Rape ”—“ Burglary ”— 
“ Felonious housebre^ing ”—“ Robbery on the person ”—“ Arson ” 
—“ Horse stealing ”—“ Bullock stealing,” ^whiA includes all cases 
of cattle stealing of that particular description, e. g. ox, cow, heifer, 
&c. R. v, Gilhrassy 7 C. P. 444)—“ Sheep stealing ”—“ Being ac¬ 
cessary before the fact to any of the offences aforesaid ”—** Receiving 
stolen property, knowing it to have been stolen ; ” and, in the last- 
mentioned case, the justices at sessions have the same power. 7 G, 

4, c. 64, s, 28. Such rewards are not confined to cases where the 
person apprehending has had an actual loss qf time, or been at an ex¬ 
pense. a. V. BameSy 7 C, P. 166. If the facts on which the 



162 Parcl Evidence, 

application is grounded have not appeared in evidence, the judge will 
require them to be laid before him on affidavit. R. v. JbneSy Id. 167* 
If any man be killed in endeavouring to apprehend any person 
chaiged with any of the offences before mentioned, the court ma^ 
order the under-sheriff of the county to pay a sum of money to his 
widow, if he were married, or to his children, in case his wife be 
dead, or to his father or mother, in case he shall have left neither 

wife nor child. 7 4, e, 64, s, 30. 

% 

7. Excminaiwn of Witnesses, 

It may be necessary to premise, that, when the cause is called on, 
or at any other period during the trial, the court, at the request of 
the defendant, R. v. Vaughan, Holt, 689 ; 6 St. Tr. 20: and see 4 St. 
Tr, 101, or indeed at the request of either party, will order such of 
the witnesses of the opposite party as have not yet been examined, or 
who are not under examination, to leave the court until they shall be 
called for in their order, so that each witness may be examined out 
of the hearing of the other witnesses on the same side, who are to be 
examined after him. Sondh^ v. Nash, 6 (7. P. 632. The attorney 
for either party is not within this rule. Pomerog v. Baddeleg, Ry. ^ 
M. N. P. 430. It lias been said, that if, after such an order, a wit¬ 
ness be present during the examination of the other witnesses, he 
cannot be examined; Attomty-General v. Buljnt, 9 Price, 4; but 
the conduct of the witness seems to be no ground for depriving the 
Crown, or the defendant, of a witness, and the practice is to allow him 
to be examined, subject to observation as to his conduct in disobeying 
the order ; R. v. Coll^, Mon. M. 329 ; but this is a matter for the 
discretion of the judge. Parker v. iff* William, 6 Bing. 683 : Beamon 
V. Ellice, 4 C.S^ P. 685 t Cook v. Nethercoie, 6 C. P. 741 : Thomas 
V. David, 7 <7. 4" P. 35. 

It should also be observed, that, although in strictness it is not 
necessary for the prosecutor to call every witness whose name is on 
the back of the indictment, it is usual so to do, that the defendant 
may cross-examine them; R. v. Simmonds, 1 C. P. 84: R.\. 
Beezl^, 4C.Sf P. 220 : Re^. v. Bull, 9 C. Sf P. 22 ; and, if the coun¬ 
sel will not, the judge in his discretion m^. R. v. Whitehead, Id. 
322, n.: Reg. v. Holden, 8 C. 3^ P. 606. See Reg. v. Stroner, 1 C. 3^ 
K. 650. It seems that, if the counsel for the prosecution, at the in¬ 
stance of the prisoner’s counsel, calls a witness, but does not ask him 
a question, the former is entitled to examine the witness after he has 
been examined by the prisoner’s counsel. R. v. Harris, I C. 3( P. 
581. 

It should also be mentioned, that, during the progress of the trial, 
the judge may question the witnesses; and that, even though the 
counsel for the prosecution has closed his case, and the counsel for the 
defendant has taken an objection to the evidence, the judge may 
make any further inquiries of the witnesses he thinks fit, in order to 
answer the objection. R.v. Remnant, R. 3f R. 336. Where, after 
the examination of witnesses to facts on behalf of a prisoner, the 
judge (there being no counsel for the prosecution) called back and 
examined a witness for the prosecution, it was held that the prison¬ 
er’s counsel had a right to cross-examine again if he thought it ma¬ 
terial. R. V. Watson, ^C. 3^ P. 653. 
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It may be observed here, that, where there are two prosecutions 
against the same party for felony, the judge will not, even by consent, 
take the evidence on the first trial as given on the second; but 
the witnesses may be re-sworn in the second case, and their evidence 
read over to them from the judge^s notes. B. v. Foster, *l 
496. Sw Beg. v. Thornhill, 8 C?. P. 676, {awU,p, 119). 

Examination.'] —After the vritness has been sworn, the counsel for 
the party who calls him proceeds to examine him. In doing this, 
two things are principally to be attended to : 1st, that the questions 
be pertinent to the matter imhiediatelyin issue; and, ^t they 
be not leading questions. 

First. ’The questions must be pertinent to the matter immediately 
in issue. No question should be asked of a witness upon a direct 
examination, the probable answer to which cannot have a tendency 
to prove the offence or defence, or other matter put in issue by the 
pleadings. In the case of ciicumstantial evidence, the courts of 
necessity allow of a greater latitude in this respect; but still, in this 
case, the questions must be such as are likely to elicit evidence of 
facts from which the jury may reasonably presume the guilt or in¬ 
nocence of the prisoner. Upon an indictment for a conspiracy, 
general evidence of the conspiracy charged may be received in the 
hrst instance, although it cannot affect the demndant, unless after- 
■wards brought home to him or to an agent employed by him. The 
Queen's case, 2 B. S; B. 302. (See ante,p. 104). And the same rule 
applies wliere a defendant seeks, by such general evidence, in the 
first instance, to affect the prosecutor with a conspiracy to suborn 
witnesses for the destruction of the defence, (provided tne proposed 
evidence be previously opened to the court), as in the case of a pro¬ 
secution for a conspiracy. Ib. So, if A. commit a bui’glary, ana B. 
stay outside the house for the purpose of preventing interruption ; 
upon the trial of B., the prosecutor first proves the offence com¬ 
mitted by A., and then brings the guilt home to B. by proving his 
share in it. In these cases, however, the matter to be proved natu¬ 
rally branches itself into two propositions: that a certain conspiracy 
existed, and that the defendant was engaged in it; that A. com¬ 
mitted the burglary, and that B. aided and assisted him in the com¬ 
mission of it. 

Secondly. It is a general rule, that, in a direct examination of a 
witness, he shall not be asked leading questions, or, in other words, 
questions framed in such a manner as to suggest to the witness the 
answers required of him. To this rule, however, there are a few 
exceptions. To identify a person whom the witness has already 
described, the person may be pointed out to him, and he may be 
asked, in direct terms, jf that be the person he meant. B. v. Watson, 
2 Stark. 116 ; B. v. J}e Berenger, 1 Stark. Ev. 125. Where a witness 
swears to a certain fact, and another witness is called for the purpose 
of contradicting him, the latter may be asked, in direct terms, whe¬ 
ther that fact ever took place. Courteen v. Touse, I Camp. 43. So, if 
the witness appear evidently to be hostile to the party who has 
called him, the counsel may put leading questions to him, having 
first obtained permission of the court to do so. Peake, Eo. 198; 1 
Ph. Ev. 283j Clarke v. Saffrey, B. M. N. P. 126: and see Basten 
V. Carew, la. 127 : B^. v. Chapmam, 8 C. P. 669 ; Beg. v. Ball, 
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8 C, 4* P, 746. And, lastl^^ questions which are merely introductory 
to others that are material are in general allowed to be asked in di¬ 
rect terms, without objection. 

If an irrelevant or leading question be put, the counsel on the 
other side should immediately interpose and object to it. So, if a 
w'itness be asked whether a certain representation was made, the op¬ 
posite counsel may interpose, and ask nim whether the representation 
in question were by parol or in writing; for. If the latter, the writing 
must be produced. The Queen*s case, 2 B, 292. 

We have seen {ante, p. 142) that a witness can be allowed, only 
to speak of facts within nis own knowledge and recollection, except 
in matters of science, in w'hich case his opinion is admissible evi¬ 
dence. See R. V. Wright, R. 4 466, {ante, p. 143). He cannot, 

therefore, be admitted to read his evidence ; 6 St, Tr, 445 ; but he 
will be allowed to refresh his memory from any book or paper, if he 
can afterw'ards swear to the fact from his recollection. Doe v. Per¬ 
kins, 3 T. R. 749: and see Borough v. Martin, 2 Camp, 112 . If 
he know the fact, however, only from seeing it in the book or paper, 
the original book or paper must be given in evidence and proved by 
other means. 3 T. R. 749. In like manner, depositions made by 
an old witness have been allow’ed to be ri'ad to him, for the purpose 
of refreshing his memory as to dates, &c. Vaughan v. Martin, 1 
Esp, 440. A witness cannot refresh his memory with a copy of an 
instrument which might itself be used for refreshing his memory, 
unless the copy were made by himself, or in his presence, and he 
know it to be correct. Burtons, Plummer, 4 jVetJ. 4 3f. 315 ; 2 Ad, 
4A7. 341. 

It may be necessary to observe here, that, when a witness is under 
the examination of a junior counsel, tlie leading counsel may inter¬ 
pose, take Uie witness into his own hands, and finish the examina¬ 
tion ; but after one counsel has brought his examination to a close, 
no other counsel on the same side can put a question to the witness. 
Doe V. Roe, 2 Camp, 280. 

Cross-examination ^—^When the direct examination is finished, 
the witness m^ then be cross-exaraindd by the counsel for the op¬ 
posite party. Or, if the party calling a witness do not think proper 
to examine him after he is called and sworn, the witness may never¬ 
theless be cross*examined by the counsel for the opposite party. R, 
V. Brook, 2 Stark, 472. See Morgan v. Bridges, Id, 314: Phil¬ 
lips V. Earner, 1 Esp, 367. {See ante, p, 162). Where a witness 
was called, and had onl^ answered an immaterial question, when 
he was stopped by the judge, Gurney, B., ruled that the opposite 
party had no right to a cross-examination. Creeiy v. Carr, 7 C, 

P, 64. 

^ When a witness is produced, the first thing that claims the atten¬ 
tion of the counsel for the opposite party is, whether the witness be 
competent; and if not, then in what manner the objection to his 
competency must be made. {See ante, p, 143). 

Formerly, it was holden that the objection for incompetencj’^ must 
have been made before the witness was sworn in chief; but it has 
been generally allowed to be made at any time during the trial. Stone 
V. BlacEmm, 1 Esp, 37 : Turner v. Pearte, 1 T, R, 717. How¬ 
ever, it is still always advisable to make the objection before the 
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witness has been examined in chief, and, if he can be examined as 
to it, to examine him on the voir dire; and more ^ent cases 
appear to render it necessary that the objection should, in strictness, 
be taken at that time. See Uartshome v. IFotoon, 5 Bing. N. C. 
477: Wollmton v. Hakewilly 3 /Short, N, B. 593. And the opposite 
party cannot, after the witness has been sworn and examined, adduce 
other evidence to shew his incompetency. Dewdn^ v. Palmery 4 M. 
Sj W, 664. 

The next thing that claims the opposite counsel’s attention, in the 
course of the examination, is, whether parol evidence be the best 
evidence of the facts to which the witness deposes; and, if not, whe¬ 
ther pounds have been laid for its admission as secondary evidence ; 
whetlier the questions be relevant and pertinent to the matter in 
issue ; and whether they be leading questions. If the evidence of the 
w'itness be objectionable in any of these resneqts, the counsel should 
immediately interpose, and make his objection. 

Supposing, however, the witness and his evidence not open to 
these preliminary objections, the opposite counsel must then proceed 
to cross-examine him, if, in his judgment, a cross-examination be 
necessary or advisable. In giving his evidence, a witness tells the 
truth, wholly or partially, or tells a falsehood. If he tell the whole 
truth, a cross-examination may be dangerous, as it may have the 
effect of rendering his story more circumstantial, and impressing the 
jury with a stronger opinion of its truth; it is better, in such a 
case, cither not to cross-examine him at all, or to confine your 
questions to his credibility, by impugning his means of know¬ 
ledge, his disinterestedness, his integrity, or his veracity. {See ante^ 
p. 149). 

If the witness tell only part of the truth, then the opposite 
counsel, if the residue be mvourable to his client, will immediately 
proceed to cross-examine him as to it; but, if unfavourable, the 
counsel will either refrain altogether from cross-examining him, 
or will confine his questions to the witness’s credibility, as above 
mentioned. 

If, on the other hand, the evidence of the witness be false, then 
the whole force of the croas-examination must be directed to his cre- 
dihility ; (see ante. p. 149) ; and you may afterwards prove the truth 
by other witnesses. 

In cross-examining a witness, the counsel may ask him leading 
questions; that is, ho may lead the witness, so as to bring him di¬ 
rectly to the point in which he requires the answer, and this whe¬ 
ther the witness be a willing or an adverse one ; see Parkin v. Moony^ 
7 G. cV P. 408 ; but he will not be allowed to put into the witness’s 
mouth the very words he is to echo back again. Per Buller, J., in 
R. v. }[ardj/y 24 H<m, St. Tr, 755. The questions, however, must 
be either relevant and pertinent to the matter in issue, or calculated 
to elicit the witness’s title to credit. It is not usual to cross- 
examine witnesses to character, unless the counsel cross-examining 
have some distinct charge on which to cross-examine them ; see B. 
V. ITodgkisSy 7 C’. P. 298; and, if the only evidence called on the 
prisoner’s part is evidence as to character, though the counsel for the 
prosecution is in strictness entitled to a reply, it is not usual to 
exercise it, except in extreme cases. See R. v. Stannardy 7 C.S^P. 
673; B. v. Whuingy Id. 771. (See arde,p. 95). 
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When, in cross-examining a witness, you shew him a letter, and 
he admits it to be of his handwriting, the ordinary course is to have 
the letter read as part of your evidence, afteryou have opened your 
case. But if it become necessary to have the letter read, in order to 
found certain questions with relation to the contents of the letter to 
be propounded to the witness, the court, upon application, will allow 
the letter to be read at the time of the cross-examination, subject, 
of course, to the consequences of the letter being considered as part 
of your evidence. The Queen*s case, 2 B, ^ B, 288. If a witness 
refresh his memory from entries in a book, the opposite counsel may 
cross-examine on those entries, without making them his evidence, 
and the jury may see them if they think fit; but, if the opposite 
counsel cross-examine as to other entries in the same book, he makes 
them his evidence. Gregory v. Taverner, 6 C. P. 281. If the 
cross-examining counsel put a paper into the witness’s hands, and put 
questions on it, and anything comes of those questions, the opposite 
counsel has a right to see the paper and cross-examine on it; but, if 
the cross-examination founded on the paper entirely fails, and nothipg 
comes of it, the opposite counsel cannot demand to see the paper. 
Beg. V. Duncombe, SC.S^ P. 369. As to cross-examining on the de¬ 
positions, sec ante, p. 152. 

If, upon the trial of on indictment, it appear, upon cross-exami¬ 
nation of one of the witnesses for the prosecution, that J. S. was 
employed by the prosecutor for the purpose of procuring and ex¬ 
amining evidence and witnesses in support of the indictment, the 
defendant cannot ^ive evidence of J. S.’s having offered a bribe to a 
certain person, to induce him to give evidence touching the matter of 
the indictment, unless such person have been examined as a witness. 
^e Qu€en*8 case, 2 B, B, 302. 

It may be necessary to mention, that, if, upon the trial of an in¬ 
dictment, the defendant himself address the jury, he will not be en¬ 
titled to the assistance of counsel to cross-examine the witnesses; 
but counsel may aigue points of law, and suggest questions to be put 
to the witnesses. B. v. White, 3 Camp. 98: B. v. Parkins, ity. 

M. N. P. 166. If the prisoner’s counsel has addressed the jury, 
the prisoner himself will not be allowed to address them too; B. v. 
Boucher, SC.S^P. 141: Beg. v. Bider, Id. 539: Beg. v. Burrows, 
2 3f. Bob. 124 ; though it has been pemitted in very peculiar cases. 
See Beg. v. Malings, 8 C. P. 242; Beg. v. Walkling, Id. 243. And 
the counsel for the prisoner cannot be permitted to state the prison¬ 
er’s account of the transaction, which he is not in a situation to sup¬ 
port by evidence. B. v. Beard, 8 C. Sf P. 142: Beg. v. Butcher, 2 
M. df B(d>. 229. 

^ Be-examinatiml \—If any new fact arise out o£ the cross-examina¬ 
tion, the witness may be examined as to it by tne counsel Avho first 
examined him. In the same manner he may be re-examined when 
necessary, in order to explain any part of his cross-examination. In 
7*he ^Seri's case, it was holden,*that, if a witness, upon his cross- 
examination, admit his having used certain expressions in a conver- 
mtion with a person not a party to the cause, the opposite counsel, 
in re-examining the witness, is confined to such questions as may 
elicit the meaning of the expressions, and the motives of the witness 
for using them. But where a witness deposes to certain expressions 
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being used by ft party to the cause, the counsel for that party is en¬ 
titled to re-examine Uie witness as to the whole of the convena- 
tion in which the expressions occurred; becau^ the expressions are 
given in evidence, in such a case, as an admisdon of the party, and 
the whole of his admission should be taken togetlier. 2 J?. 204. 

If a witness whose n am e is on the back of the indictment be called 
merely to allow the prisoner to cross-examine him, any question put 
by the prosecutor’s counsel afterwftrds must be considered as a re¬ 
examination, and nothing can be asked which does not arise out of 
the cross-examination. R* v, 4 (7. ^ P. 220. 
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BOOK JI. 

PLEADING AND EVIDENCE IN PABTICOLAR CASES. 


PART L 

OFFENCES AGAINST INDIVIDUALS. 


‘CHAPTER L 

OFt'ENCES AGAINST THE FROFERTY OF IND1\1DUALS. 

Sect. B. Argon. 

6 . Malictoits Injuries. 

7. Foraery. 

8 . Fam Personation. 


Sect. 1. 

LARCENY. 


Statutes. 

7 A 8 6 r. 4, c. 29, s. 2 .—DisUnetion between Grand and Petit Lar¬ 
ceny <Iboli8hedC\ —^Enacts, that the distinction between grand larceny 
nnd petty larceny shall be abolished; and evciy larceny, wlmtever be 
the value of the property stolen, shall be deemed to be of the same 
nature, and shall oe subject to the same incidents, in all respects, as 
grand larceny was before the commencement of this act; and every 
court, whose power as to the trial of larceny was, before the com¬ 
mencement ot this act, limited to petty larceny, shall have power to 
try every case of larceny, the punishment of which cannot exceed 
the punishment hereinafter mentioned for simple larceny, and also to 
try all accessaries to such larceny. 

Sect, 3, — Pv/nishmmt^ Sin^jLeurceny.'] —Enacts, that every per¬ 
son convicted of dmple larceny, or of any felony here% made punish¬ 
able like simple larceny, shall (exc^t in the cases hereinafter other¬ 
wise provided for) be liable, at the discretion of the court, to be 
tra^ported beyond the seas for the term of seven years, or to be im- 


Sett. 1 . Larceny. 

2 . Embezzlmmt. 

3. Cheating. 

4. Burglary. 



Larceny* 160 

prisoned for any term not exceeding two years, and, if a male, to be 
once, twice, or thrice publicly or privately whipped, (if the court 
shall so think fit), in audition to such imprisonment. 

Sed. 4.— PJmc and Mode of Immemmentfor LareenieSy Ac.]—^With 
regard to the place and moae oi imprisonment for all indictable of¬ 
fences punishable under this act, enacts, that, where any person shall 
be convicted of any felony or misdemeanor punishable under this 
act, for which imprisonment may be awarded^ it shall be lawful for 
the coui't to sentence the offender to be imprisoned, or to be impri¬ 
soned and kept to hard labour in the common gaol or house of cor¬ 
rection ) and also to direct that the offender shall be kept in soli¬ 
tary confinement for the whole (see 7 4 dp I FUct. e. 90, 

infra') or any portion or portions of such imprisonment, or of such 
imprisonment with hard labour, as to the court in its discretion shall 
seem meet. 

7 W. 4 <Sf 1 Viet, c. 90, s, 6 .—Solidary Confinemnt.l —Enacts, that, 
from and after the Ist day of October, 1837, it shall not be lawful for 
any court to direct that any offender shall be kept in solitary con¬ 
finement for any longer period than one month at a time, or than 
three months in the space of one year. [By the Prisons Regulation 
Act, 2 3 Viet. c. 66, s. 4, the separate confinement provided for by 

that act is not to be deemed solitary confinement, within the mean¬ 
ing of any act forbidding solitary confinement for more than a 
limited time.] 

7-A 8 G. 4, c. 28, s. 10.— Where the Convict is under a previous 
Sentence.] —Enacts, that, wherever sentence shall be passed for felony- 
on a person already imprisoned under sentence for another crime, it 
shall be lawful for the court to award imprisonment for the subse¬ 
quent offence, to commence at the expiration of the imprisonment to 
which such person shall have been previously sentenced ; and where 
such person sliall be already under sentence, either of imprisonment 
or of transportation, the court, if empowered to pass sentence of 
transportation, may award such sentence for the suWquent offence, 
to commence at the expiration of the imprisonment or transportation 
to which such person imall have been previously sentenced, although 
the aggregate terra of imprisonment or trensportation respectivdy 
may exceed the term for which either of those punishments could be 
otherwise awarded. 

Indidment, 

Middlesex, to wit: The jurors for our lady the Queen upon 
. their oath present, that J. S., late of the parish of B., in the county 
of M., labourer, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, [o?*, in the year of our lord 

-^], at the parish aforesaid, in the county caforesaid, \three pairs 

of shoesy of the value of twelve shillings^ one shirty of the value of 
four shillingsy and one waistcoat, of the vodm of seven 8hiUings]y of 
the goods and chattels of one J. N., then and there being found, 
feloniously did steal, take, and carry away: against the peace of our 
lady the Queen, her crown and dignity. 

Felony, transportation for seven years, or imprisonment not exceed- 
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ing two gears, {trith or withmt hard labour for the whole or ang part of 
the imprisonment, and with or without solitary confinenwnt ;*l S^%G. A, 
4, c. 29, s, 4; si^ confinement not exceeding one month at any one time, 
nor <Arce months »» any one gear; 7 W, 4^1 Viet, e. 90, is, 5); and, 
if a male, to be once, twice, or thrice pubUely or privately whipped, 
tn addition Ui th> imprisonment, if the court shall think fit. 7^8 Q, 
4, c. 29, s. 3. 

If the defendant be already under sentence of transportation or im¬ 
prisonment for another crime, the court may avtard the transportation or 
inunrisonment for every subsequent felony to commence at tM ocpiration 
of the transportation or impri&nmwnt to which tke prisoner was previ¬ 
ously sentenced. 7 ^ 8 G. 4, e. 28, s, 10, \This enactment is applica¬ 
ble to all felonies, but will not be repeated afier each sentence tn 1M sub¬ 
sequent pages of this book^ 


Eridenee, 

J. S, late of, Sfe ."]—is immaterial whether this be the correct 
name and addition of the defendant or not; if he do not plead the 
misnomer or wron^ addition in abatement, he waives all objection 
to the indictment tor any error in this respect. The prosecutor has 
only to prove that the defendant is the person who actually com¬ 
mitted the ofTence; which is done either oy identifying him as the 
party who committed it, or by circumstantial evidence. (See ante, 

p. 122 ). 


On the third Day of August, —^The time and place here stated 
need not be prov^ as laid: if the offence be proved to have been 
committed at any time before or after, provided it be some day be¬ 
fore the finding of the indictment, (ante,pp. 40, 96), or at any other 
place, provided it be within the county, or other extent of the court’s 
jurisdiction, (ante, pp. 40, 97), it will be sufficient. Or if it be 
proved that the larceny was actually committed by the defendant in 
another county, or in another part of the United Kingdom, and that 
he carried the goods at any distance of time through or into the 
county or other extent of the court’s jurisdiction, it wUl be sufficient; 
unless the nature of the property be changed, and the indictment be 
for stealing the article in its original state. So, it will be sufficient if 
the offence be either begun or completed in the county in which the 
defendant is indicted ; or be committed within five hundred yards of 
the boundary of such county. And where a larceny is committed on 
a person, or with respect to property in or upon any coach, &c., or 
vessel, during a journey or voyage, it will be sufficient if the coach 
or vessel, in the progress of the journey or voya^, passed through the 
county, or by the boundary of the county in vmicn the defendant is 
indicted. (^ ante, pp, 24, 25). 

Three Pairs of Shoes, S^e ,']—The species of goods must be proved 
as laid; for instance, upon this indictment, if the prosecutor were 
to fail in proving that snoe^ or a shirt, or a waistcoat, were stolen, 
the defen^nt must be acquitted, although there be indisputable evi¬ 
dence of his having stolen other articles. (See ante, pp. 49, 99). 
But it is not necessary that the prosecutor should prove all the 
articles mentioned in the indictment to have been stolen; if he prove 
the defendant to have stolen any one of them, (as, for instance, if he 
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prove that the defendant stole the waistcoat, or the shirt, or one pair 
of the shoes), it will be sufficient. {Aractpp. 49, 09). Goods may 
be described by the name by which they are known in trade ; as, 
for instance, a set of new handkerchiefs in the piece may be described 
as so many handkerchiefs, though they are not separated from each 
other, if the pattern designate each, and they are considered in trade 
as so many handkerchiefs. B. v. NiibSf B. ^ B. 25. Ingots of tin, 
or a bar of iron, may be described as so many pounds weight of 
tin or iron; but where an urticle has obtained, in commA parlance, 
a name of its own, it wou}d be wrong to describe it by the name of 
the material of which it is composed. B^, v. Man^ldt O. ^ Mar» 
140. An indictment for a larceny of live animals need not state 
them to be alive, because the law will presume them to be so, unless 
the contrary be stated ; but if, when stolen, the animals were dead, 
that fact must be stat^; for, as the law would otherwise presume 
them to be alive, the variance would be fatal. B. v. JEdtoanw, B. & 

B. 497: B. v. Ilalloway, IC. 'SfP. 198. See B, v. Williams^ 1 Mood, 

C. C, 107. But if an animal have the same appellation whether it be 
alive or dead, and it make no difference as to the chai^ whether it 
were alive or dead, it may be called, when dead, by the appellation 
applicable to it when alive. B. v. Puckering^ 1 Mood. V, C. 242. 
Where an indictment chai'ged a defendant with stealing ** one bushel 
of chaff, one bushel of oats, and one bushel of beans,” and the evi¬ 
dence was that the articles were mixed together, Bayl^^ J., held the 
description insufficient, and said that it should have been ** a certain 
mixture, consisting of one bushel of clmff, &c.” 3 Chit. C, L, 947. 
{See antOf pp. 48, 49^. 

Where several articles are mentioned in the indictment, the pro¬ 
secutor must prove that they were all taken at the same time, or at 
several times so near to each other as to form parts of one continu¬ 
ing transaction; otherwise the court will put the prosecutor to 
elect for which act of larceny he will prosecute, and will oblige him 
to confine his evidence to that. B. v. Smithy By. M, N. P. 295. 
See R. V. ElliSy 6 J3. C7.145. But the court will not thus put the 

prosecutor to his election, merely because the goods might have been, 
and probably were, stolen at different times, if, from any thing ap¬ 
pearing in the case, it be not impossible that they might all have been 
stolen at one time. B. v. Dunny 1 Mood. C. G.*146: Beg. v. Hinl^y 
2 M. ^ Rob. 624. {See antCy p. 69). 

The goods taken must appear in evidence to he personal goods; for 
none other can be the subject of larceny at common law. 

First. Things real, or which savour of the realty, cannot be the 
subject of larceny at common law; and so strict was the rule in this 
respect, that a larceny could not be committed even of title-deeds, 
1 Halcy 510 ; 1 Hawk. c. 33, s. 35 ; 2 Str. 1137« or any other charter 
or writing concerning the realty, B. v. Westheery 1 Leachy 12: J®. v. 
Walkery Ry, <Sf M. 165, or even of the box in which they were kept. 
1 Haley 510: 3 Inst. 109. But now, to steal, or for any fraudulent 
purpose to take from its place of deposit, or from any person having 
the lawful cuctody thereof, or unlawfully and maliciously to oblite¬ 
rate, injure, or destroy ai^ record, writ, return, panel, process, in¬ 
terrogatory, deposition, affidavit, rule, order, or warrant attorney, 
or any original document whatsoever, of or ^longing to any court of 
record, or relating to any matter civil or c riminal, begun, depending, 
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or terminated in any such court: or any bill, mswe^ interrogatory, 
deposition, affidavit, order or decree, or any original dfocument what¬ 
soever of or belonging to any court of equity, or relating to any 
cause or matter begun, depending, or terminated in aiy such court, 
is a misdemeanor punishame by transportation, or by fine or impri¬ 
sonment, or both. 7 4f 8 C?. 4, c. 29, s. 21. And to steal, or fraudu¬ 
lently'destroy or conceal, either during the life of the testator or 
^Pter his death, any will, codicil, or other testamentary instrument, 
whether tli» same relate to real or personal estate, or to both, 7 8 

G. 4, e. 29, s. 22, or to steal any paper or parchment written or 
printed, or partly written or printed, bnng evidence of the title, or 
of any part of the title, to any real estate, 7 ^ 8 (r. 4, e. 29, s. 23, is 
now a misdemeanor, punishable in like manner; without prejudice, 
however, to any remedy which the party aggrieved by the offence 
may have, either at law or in equity. 7 8 4, c. 29, s. 24. Lands, 

tenements, and hereditaments, (either corporeal or incorporeal), can¬ 
not, in their nature, be taken and carried away. Of things, also, 
which adhere to the freehold, as corn, grass, trees, and the like, or 
lead or other thing attached to a house, no larceny can be committed 
at common law; but the severance of them was, and, in many cases, 
still is, a mere trespass, and the subject of a civil action only. But 
it was always holden at common law, that if the owner, or a stranger, 
sever them, and another man come and steal them-—or if the thief 
sever them at one time, and at another come and take them away— 
it is a larceny. 3 Inst. 109: 1 HaUt 510. And now, stealing, or 
severing with intent to steal, the ore of any metal, or any lapis ca- 
laminaris, manganese or mundick, or any wad, black cawke or black 
lead, or any coal or cannel coal, ftom any mine, bed, or vein thereof 
respectively, is felony, and punishable as simple larceny. T 
4, c. 29, s. 37. To st^l or cut, break, root up, or otherwise destroy 
or damage, with intent to steal, the whole or any part of any tree, 
sapling, or shrub, or any underwood, above the value of 1/., respect- 
ively growing in any park, pleasure-ground, garden, orchard, or 
avenue, or in any ground adjoining or belonging to any dwelling- 
house, or above the value of 51, in any other situation, is felony, and 
punishable as simple larceny; 7 8 4, c. 29, s, 38 : when the 

injury amounts to la. at the least, summary punishment may be 
imposed, by fine not exceeding 51. above the injury done, upon the 
first conviction; by' imprisonment, with hard labour, not exceeding 
twelve months, upon tne second conviction, and if the conviction 
take place before two magistrates, by public or private whipping; 
and the third offence, after two previous convictions, is felony, 
punishable as simple larceny.^ 7 8 6?. 4, c. 29, s. 39. To steal, or 

cut, break, or throw down, with intent to steal, any part of any live 
or dead fence, or any wooden post, pail, or rail, set up or usetl as a 
fence, or any stile or gate, or any part thereof respectively ; 7 dr 8 
G. 4, c. 29, «. 40; to have possession of the whole or any part of 
any sapling or shrub, or any underwood, or any part of any live or 
dead tence, or any post, pail, nul, stile, or gate, or any part thereof, 
respectively, of the value of 2«., without satisfactorily accounting for 
that possession; 7 8 (7. 4, c. 29, s. 41; and to steal, or destroy, 

or damage with intent to steal, any cultivated root or plant used 
for the food of man or beast, or for medicine, or distilling, or dyeing, 
or for or in the coarse of manufacture, growing in any land open or 
inclosed, not being a garden, orchard, or nursery ground, 7 8 G^. 
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4, e. 29, s, 43, is punishable, upon summary conYiction,byfine, im> 
prisonment, with or without hard labour, and by public or private 
whipping, according to the nature of the offence. So, to steal, or 
destroy, or damage w'ith intent to steal, any plant, root, fruit, or 
vegetable production, growing in any garden, orchard, nursery 
ground, hot-house, green-house, or conservatory, is for the first 
offence punishable, upon summary conviction, by imprisonment, 
witli or without hard labour, not exceeding six months, or by fine, 
not exceeding but the second offence is felony, punishable as 
simple larceny. 7 ^ 8 (7. 4, c. 29, a. 42. And lastly, to steal or rip, 
cut or break, with intent to steal, any glass or wood-work belong¬ 
ing to any building whatsoever, or any lead, iron, copper, brass, or 
other metal, or any utensil or fixture, whether made of metal or 
other material, respectively fixed to any building, or anything made 
of metal fixed in any land, being private property, or for a fence to 
any dwelling-house, garden, or area, or m any square, street, or 
other place dedicated to public use or ornament, is felony, punish¬ 
able as simple larceny. 7 <Sf 8 4, c. 29. a, 44. The offender can¬ 

not, upon an indictment for this statutable felony, be convicted of 
simple larceny. Reg. v. Gaodi, 8 C, (Sf P, 293. See R, v. Millar, 
7 C. iSf P. 666, atOe, p. 25. 

Secondly, Bonds, bills, &c. being mere chosea in action, are not 
the subject of larceny at common Taw, for they are of no intrinsic 
value. Coley'a case, 8 Co, 33; 1 Hawk, c. 33, a. 36. But now, 
by stat. 7 Sf 8 G, 4, c. 29, i. 6, to steal any tally, order, or other 
security whatsoever, entitling or evidencing the title of any person 
or body corporate to any share or interest in any public stock or 
fund, whether of this kingdom, or of Great Britain, or of Ireland, 
or of any foreign state, or in any fund of any body corporate, com¬ 
pany, or society, or to any deposit in any savings bank, or any deben¬ 
ture deed, bond, bill, note, warrant, order, or other security what¬ 
soever for money or for payment of money, whether of this kingdom 
or of any foreign state, or any warrant or order for the delivery or 
transfer of any goods or valuable thing, is felony, of the same nature 
and degree, and punishable in the same manner, as if the ofiender had 
stolen any chattel of like value with the share, interest, or deposit 
to which the security so stolen may relate, or with the money due 
on the security so stolen or secured thereby and remaining unsatis¬ 
fied, or with the value of the goods or other valuable thing men¬ 
tioned in the warrant or order. The several documents hereinbefore 
enumerated are included in, and denoted by the words “valuable 
security,” wherever they occur in this strtute. 7 ^ 8 G. 4, e. 29. 
a, 5. So, to steal any exchequer order or tally, exchequer bill, navy 
bill, or divided warrant of the Bank or South Sea Company, is de¬ 
clared by stat. 2 G. 2, e, 26, a, 3, to be felony, and is punishable in 
the same* manner as if the offender had stolen goods to the value of 
the sum secured by such written instruments or remaining due 
thereon ; for the repeal of this statute, by stat. 7 ^ 8 G. 4, c. 27, is 
qualified by the second section of that act, which enacts that the re¬ 
peal shall not affect or alter such parts of the acts repealed as relate 
to any branch of the public revenue, the Bank of England, or the 
South Sea Company. If any officer or servant of the Bank of Eng¬ 
land, entrusted with any note, bill, dividend, warrant, bond, deed, 
or other security, money, or other effects, belonging to the company; 
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or having any bill, dividend, warrant, bond, deed, or other security 
or effects of any person or persons lodged or deposited with the com¬ 
pany, or with him as officer or servant of the company, shall secrete, 
embezzle, or run away with the same, it is felony, death. 15 6r. 2, 
c. 13, «. 12. 35 3, c. 66 , a. 6 ; 37 G. 3, c. 46, a. 6 . And a^ 

similar provision is contained in stat. 24 Or, 2, c. 11, a. 3, with re¬ 
spect to the South &a Company. And by. stat. 7 W, 4 1 Vwt, 

c. 36, a. 26, if any person employed under the post-office shall steal, 
or for any purpose whatever, embezzle, secrete, or destroy, a post 
letter, it is felony, punishable by transportation or imprisonment; 
or if the letter contain a chattel, or money, or valuable security, by 
transportation for life. So, to steal any chattel, money, or valuable 
secunty out of a post letter, is felony, punishable by transportation 
for life, 7 W,^^\ Viet. e. 36, a. 47. If any person in the public 
service, intrusted by virtue of his office with the receipt, custody, 
management, or control of any valuable security, emhexzle or 
fraudulently misapply the same, or any part thereof, it is felony. 
2 W. 4, c, 4. 

Third^f. Larceny at common law cannot be committed of things 
which are not the subject of property, as of a dead corpse; but it is 
a hi^h misdemeanor to disinter a dead body for the purpose of dis¬ 
section, or to sell and dispose of it for gain and profit. . K. v. Lynn, 
2 T. R. 733: R. v. Gillies^ R.&;R. 366. See R. v. Condick, D. 6^ R. 
N. P. 13. So, of things in which no person has any determinate 
property, as treasure trove, waifs, &c., till seized, it has been said 
that larceny cannot be committed; 1 Hale, 510; 1 Hawk. c. 33,24; 
but it vrould seem that the true owner, though unknown, has still a 
property in them, before seizure by the lord, unless there be circum¬ 
stances to shew an intended dereliction of the prtmerty. 2 East, P. C. 
606,607. The same has been said of wreck. But now, to plunder 
or steal any part of any ship or vessel in distress, wrecked, stranded, 
or cast on shore, or any goods, merchandize, or articles of any kind, 
belonging to such ship or vessel, is felony, punishable with trans¬ 
portation for not more than fifteen nor less than ten years, or im¬ 
prisonment for not more than three years; 7 W.^8^1 Viet. e. 87, 9 . 
1 ; but if articles of small value, stranded or cast on shore, be stolen 
without circumstances of cruelt}^ outrage, or violence, the offender 
may be prosecuted and punished for simple larceny; 7 dj* 8 Cr. 4, e. 29, 
8. 18; and to be in possession of, or to offer or expose to sale, any 
such goods, &c., without being able satisfSmtorily to account for the 

? o8session thereof, is punishable upon summary conviction by fine. 

S^QO. 4, c 29, 8s. 19, 20 . Again, no larceny at common law 
can be committed of such animals in which there is no property 
either absolute or qualified; as of beasts that are /era! naturae, and 
unreclaimed, such as deer, hares, and conies, in a forest, chase, or 
warren; fish in an open river or pond; or wild fowls, rooks, for in¬ 
stance, Hanman v. MochOt, 2 B.^0. ^4 : 4 P, Ilf R. 518, at their 
natural liberty. 1 Hale, 611 ; Post. 366. But if they are reclaimed 
or confined, and may serve for food, it is otherwise ; for of deer so 
inclosed in a ^k that they may be taken at pleasure, fish in a trunk 
or net, and pheasants or partridges in a mew, larceny may be com¬ 
mitted. 1 Hade, 511: 1 Hawk. e. 33, s. 39. Swans, it is said, if 
lawfully marked, are the snb^t of larceny at common law, although 
at large in a public river; DaU. Just. c. 156 ; or whether marked 
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or not, if they be in a private river or pond. Ib, So, all valuable 
domestic animals, as horses, and all animals domitas notorcs, vrhich 
serve for food, as swine, sheep, poultry, and the like, and the pro> 
duct of any of them, as eafgs, milk from the cow while at pasture. 
FhsteTf 99, wool pulled mm the sheep*8 back feloniously; v. 
Martin, 1 l^ach, 171; and the flesh of such as are ferae naturae 
may be the subject of larceny. 1 Hale, 511. But as to all other 
animals which do not serve for food, such as dogs, ferrets, though 
tame and saleable^ B. v. Spearinq, B. Sf B. 250, and other creatures 
kept for whim and pleasure, stealing these does notamount to larceny 
at common law. J Ifale, 512. But now, to course, hunt, snare, or 
carry away, or kill or wound, or attempt to kill or wound, any deer, 
kept or being in the inclosed part of any forest, chase, or purlieu, 
or in any inclosed land wherein deer are usually kept, is felony, pu¬ 
nishable as simple laiceny ; and if committed in the uninclosed part 
of any forest, chase, or purlieu, the firat offence is punishable upon 
summary conviction by fine not exceeding50^., and the second, after 
a previous conviction, is felony, and punishable- as simple larceny. 
7 ^ 8 <?. 4, e. 29, s. 26. Summary punbhment may also be im¬ 
posed by fine, not exceeding 20^. upon any person who shall have 
in his possession, or upon hb premises with his knowledge, any deer, 
or the head, skin, or other part thereof, or any snare or engine for 
the taking of deer, without satisfactorily accounting for such pos¬ 
session, 7 8 4, c. 29, a. 27, or who shall set or use any snare 

or engine whatsoever for the purpose of taking or killing deer in any 
part of any forest, chase, or purlieu, whether inclosed or not, or in 
any fence or bank dividing the same from any land adjoining, or in 
any inclosed land where deer are usually kept, or shall destroy any 
part of the fence of any land, where deer are then kept. 7 tff 8 G, 4, 
c. 29, s. 28. To take or kill hares or conies in the night-time, in any 
warren or ground lawfully used for the breeding or keeping of 
the same, is a misdemeanor; and to take and kill them in any war¬ 
ren or ground in the day-time, or at any time to set any snare or 
engine for the taking of them, is punishable upon summary convic¬ 
tion by fine. 7 8 G. 4, c. 29, s. Sfo. Stealing any beast or bird or¬ 

dinarily kept in a state of confinement, not being the subject of lar¬ 
ceny at common law ; 7 8 G. 4, e. 29, s. 91 ; knowingly being in 

possession there.>f, or of the skin or plumage thereof; 7 df 8 Cr. 4, e. 
29, s. 92 ; killing, wounding, or taking any dove-house pigeon, under 
such circumstances as shall not amount to larceny at common law, 
(see B. V. Brooke, 4 C, P. 191); 7 5^ 8 €?. 4, c. 29, s, 99, te punish¬ 
able upon summary conviction by fine, imprisonment, and whipping, 
according to the nature of the offence. Stealing dogs is now a misde¬ 
meanor, punishable summarily before justices for the first offence, by 
penalty or imprisonment, and on indictment for the second offence, 
by fine and imprisonment. 8 9 Vv^. c. 47, (vost,p. 198). To take 

or destroy any fish in any water which shall run through or be in 
any land adjoining or belonring to the dwelling-house of any per¬ 
son bein^ the owner of such water, and having a right of fishery 
therein, is a misdemeanor; and to take and destroy fish in any other 
water, being private property, or in which there shall be any private 
riglit of fishery; and to take and destroy fish by angling in the day¬ 
time, in either description of water, b punishable upon summary 
conviction by fine, varying according to the nature of the offence. 7 
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8 67. 4, c. 29, 8. 34. And lastly, to steal any oyster or oyster 
brood from any oyster bed, laying, or fishery, being the property of 
another, and sufficiently marked out or known as such, is larceny ; 
and to use any dredge or any net, instrument, or engine whatsoever, 
within the limits of such oyster fishery, for the purpose of taking 
oysters or oyster brood, although none be taken, or to drag upon the 
soil of any such fishery with any net, instrument, or engine,is a mis¬ 
demeanor ; 7 8 6^. 4, c. 29, s. 36. 

Of the value of —It is immaterial whether the goods be 
proved to be of the vuue laid in the indictment or not. (Ante^ pp. 49, 
101). So long as the distinction between grand and petit larceny ex¬ 
isted, it was necessary, in order to convict the defendant of the for¬ 
mer offence, to prove that the articles or some of them stolen at the 
same time exceeded the value of I2<f.; but this distinction is now 
abolished, and every simple larceny, whatever be the value of the 
property, is now of the same nature and subject to the same inci¬ 
dents as grand larceny was formerly. 7 8 4, c. 29, s. 2, ante,p. 

167. And although, to make a thing the subject of larceny, it must 
be of some value, and stated to be so in the indictment; yet it need 
not be of the value of some coin known to the law, that is to say, of 
a farthing at the least. jRey. v. Morris, 9 C. P. 849. 

Of the Goods and Chattels of me J. iV.]—It must be proved 
upon the trial, that the goods stolen are the al>solute or special pro¬ 
perty of the person thus named in tRe indictment. If he be mis¬ 
named, if the name thus stated be not either his real name or the 
name by which he is usually known, or if it appear that the owner 
of the goods is another and different person from him thus named 
as such in the indictment, the variance will be fatal, and the defend¬ 
ant must be acquitted. So, if he be described in the indictment as a 
certain person to the jurors unknown, and it appear in evidence that 
his name is known, the defendant will be acquitted. See R. v. Walker, 
3 Camp. 264; R. v. Robinson, 1 Holt, 595 ; 2 Ea^, P. C. 661. If 
the name by which the prosecutor is usually known be used, it will 
be sufficient: as where “ John Walter Hancock ** was called in an 
indictment “ John Hancock,” by which name he was usually called 
and known, Parke, J., held it to be sufficient; R. v. Berriman, 5 C. 
4* P. 601; so, where “ Richard Jeremiah Pratt” was in like man¬ 
ner called Richard Pratt,” it was holden to be sufficient, because 

by that name he was generally known ; R. v.-, 6 (7. <Slf P. 408 ; 

and where a prosecutrix was named in the indictment by a name 
which she had assumed, and by which alone she was known in the 
neighbourhood, the judges hem it sufficient. R. v. Norton, R. Sf R. 
510. Again, though the name of the^rosecutor be mis-spelt, if it 
be idem sonana, it will be sufficient. Thus ** Segrave” for “ Sea- 
grave,” Williams v. Qffle, 2 Str, 889, “ Benedetto ” for “ Beniditto.” 
Abitbolr. Beniditto, 2 Taunt. 4fi\, *‘W^neard” for **Winyard,” 
pronounced “ Winnyard,” R. v. Foster, R. & R. 412, is no variance; 
but “ M‘Cann” and ** M‘Cam,” R. v. Tannet, R. Sf R. 361, ** Shake¬ 
speare” and “ Shakepear,” R. v. Shakespeare, 2 East, 83, “ Tabart” 
and “ Tarbart,” Bingham v. Dickie, 6 Taunt. 814, and “ Shutiiff ” 
and ** Sbirtliff,” 1 Cnitt. 216, have been decided not to be the same in 
sound. 
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It has already been observed, that where goods are stolen out of 
the possession of a bailee, they may be described in the indictment as 
the property of the bailor or of the bailee ; ante, p. 32; 2 Hale, 181; 
although the goods were never in the real owner’s possession, but in 
that of the bailee merely; B. v. Bemnant, B. ^ B. 136; B. v. JVy~ 
mer, 4 C.S^P. 391 \ as for instance, goods left at an inn; B. v. Todd, 
2 East, P, C, 658; or intrusted to a person for safe keeping, B. v. 
Taylor, 1 Lemh, S ^6 ; B. v. StcAham, Ib. ; see Beg. v. Ashley, 1C. 

K. 198 ; or to a«carrier to carry, B. v, DeaMn, 2 Eas^, P, C. 668 ; 
cloth to a tailor to make into clothes ; linen to a laundress to wash; 
B. V. Packer, Ib. ; 1 Leach, 367; goods pawned, and the like, may 
be laid to be the goods and chattels of the person to whom they are 
so intrusted, &c., or of the owner, at the option of the prosecutor. 
See 2 Hale, 181; 1 Id. 613; 2 East, P. C. 662; 1 Hawk, c. 33, s. 47. 
So, where cattle were, alleged in the indictment to be the property of 
a person, who, it appeared in evidence, was merely the agistor, and 
not the actual owner, the judges held it to be sufficient. B. v. Wood- 
toard, 2 East, P. C. 663. So, where A. had taken a house, in which 
B., his relation, carried on a trade for the benefit of A. and his fa¬ 
mily, having himself neither a share in the profits nor a salary, but 
having authority to sell any part of the stock, and to buy goods for 
the shop, accounting to A., it was held that B. was a bailee of the 
goods in the shop, and that they might be laid as his property. Beg. 
V. Bird, 9 C. 8^. P. 44. But where a bailor steals his own goods from 
his bailee, they must be desci:ibed as the goods of the bailee. B. v. 
Wilkinson, B. <Sf B. 470; v. BramUy, Id. 478. The property 
must not, however, be laid in one who has neither the actual nor 
constructive possession of the goods. B, v. Adams, B. B. 226. 
Thus, if it appear that the person named as owner is merely servant 
to the real owner, the defendant must be acquitted; 2 East, P. C. 
662 ; R, V. Hittchinson, B. B. 412 ; for the servant has not a spe¬ 
cial property in the goods, the possession of the servant being the 

E ossession of the master. Where, however, the money has never 
een in the possession of the master, as where it was received by the 
servant for him, but he is robbed of it before his arrival at home, it 
should be laid as the property of the servant, not of the master. Beg. 
v. Budkk, ^C. 8^ P. 237. So, where the person named as owner ap¬ 
pears to be a married woman, the defendant must be acquitted, be¬ 
cause in law the goods are the property of the husband ; 1 HaU, 613; 
even though she be living apart from him, upon an income arising 
from property vested in trustees for her separate use ; because the 
goods cannot be the property of the trustees, nor can they be the 
property of the wife, for in law she can have no property. B. v. 
French, B. 8^ B. 491; see B. v. Wilford, B. «Sf B. 617. But where 
goods were stolen from a feme sole, and before indictment she married, 
it was holden that describing her as the owner of the goods, by her 
maiden name, was sufficient. B. v. Turner, 1 Leach, 636. A mar¬ 
ried woman was sent by her husband to sell sheep, and receive the 
money ; she did so, and was robbed of hi., part of the price of the 
sheep; it was holden that the money was properly described as the 
property of her husband. B. v. Bwerts, *l C.8f,P. 486. Goods let 
with a ready-furnished lodging must be described as the goods of the 
lodger, and not as the goods of the original owner; for the owner 
neither has nor is entitled to the possession, and cannot maintain tree* 
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pass. R, V. BeU^eadi R. S(R.441; R. v. Brunsioick, 1 Mood, C. C. 
26. But if a larceny be committed by the lodger, then the goods 
may be described as the property of the owner or person letti^ to 
hire. 7 8 4, e. 29, s, 45; see R. v. Healey^^ 1 Mood. C. G. 1. 

Goods seized under a writ of fi. fa. may be described as the property 
of the party c^inst whom the writ issued ; for, though they are c» 
custody legis, the original owner continues to have a property in 
them, until they are sold. R. v- 2 Russ, 158. So, if A. 

steal the g^oods of B., and C. steal the same goods from A., the goods 
may be described as the goods of either; of A. because he had the 

S ossession, and of B. because the property of the tnie owner is not 
ivested by the tortious taking. R. v. WilHns, 1 Leach, 522, 623. 
Clothes or other necessaries furnished by a father to his child may, 
it seems, be laid to be the property either of the father or of the child, 
particularly if the child be oi tender age; R. v. Hayne, 12 Co. 113; 

2 East, P. C. 654; but it is safer, perhaps, to allege them to be the 
property of the child. See R, v. Forsgate, I Leach, 463, 464, n .; R^. 
V. Hv^hes, C, 3f Mar. 593. 

Where ^ods are the property of several, they must be so described 
in the indictment. But we have seen {ante p. 33), that where goods 
stolen are the property of partners in trade, joint-tenants, parceners, 
or tenants in common, (including joint-stock companies and trustees), 
they may be described as the goods and chattels of one or more of the 
partners, and another, or otheie, as the case may be ; 7 G. 4, c. 64, s, 
14; and that, with a view to this desertion, it is not necessaiy that 
a strict legal partnership should exist4PThus, where D. and Cf. car¬ 
ried on business in partnership, and the widow of C., upon his death, 
acted as partner, without taking out administration, and the stock was 
afterwards divided between her and the surviving partner, but before 
the division part of the stock was stolen, it was holden sufficient to de¬ 
scribe the goods as the joint property of the surviving party and the 
widow,although it was objected that the children of C.should have been 
named as joint proprietors, or that the goods should have been described 
as the joint property of the ordinary and the surviving partner. R. v. 
Gaby, R. R. 178. And where a father and son took a fami upon, 
their joint account, and kept a flock of sheep, their joint property, * 
and the father, upon the death of his son, managed the farm for the 
joint benefit of himself and his son’s children, who were infants, it 
was holden, upon an indictment for stealing sheep, bred from the 
joint stock, some before and some after the son’s death, that the 
property was well laid in the father and the son’s children. R. v. 
Scott, R, Sf R. 13. It has been already obseiwed {ante p. 33), that 
the words “another or others,” in the statute, requite attention, and 
that if property be described as belonging to A. and another, there 
being more partners than two, or vice versA, the variance will be 
fiital. Where goods are vested in a body of persons not incorporated, 
they must not be described as the property of the body, but of 
the individuals who constitute it, or some of them, as in the case 
of partners, trustees, and joint-stock companies. R. v. Sherrington, 
1 Leach, 518: R. v. Beacall, 1 Mood. C. 0. 15. Where a Bible and 
hymn-book, which had been presented to a Methodist society, were 
stolen from the Methodist chapel, and were described as the pro¬ 
perty of John Bennett and others, Bennett being one of the society, 
and also one of the trustees of the chapel, Parke, B., held it to be 
correct. R, v. Boukon, 5 O. Sf P, 6S7. But when the goods of a 
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corporation are stolen, they must be laid to be the property of the 
corporation, in their corporate name, and not in the names of the 
individuals who compose it; B. v. Patrickf 2 P. C. 1059; 1 
Leach, 253: and there is a diiierence upon this subject, between an 
ancient corporation and a corporation newly erected; an ancipnt 
corporation may by use have a special name diflfering in' substance 
from that by which they were originally incorporated, and they may 
plead and be impleaded by that n^e; but a corporation created 
within memory must plead and Ito impleaded by the name by which 
they were incorporated. Hob. 211 : Ncy, 54 : 2Br<mml. 292 : Latch, 
229: 11 Co. 94: 279 : 3 Mod. 6: iho. Elvs. 351: 2 Bac. Abr. 

Oorp. (C. 3) : and see 10 Co. 87. 

Provision is likewise made by stat. 7 O. A, e. s. 9, a^ 1 Sf 2 
Viet. c. 86, for the description of property belonging to joint-stock 
banking co-partnerships; but we nave seen (ante p. 34} that these 
provisions are, according to the better opinion, merely cumulative. 

If a larceny be committed of goods and chattels provided for or 
at the expense of any county, riding, and division, tney may be de¬ 
scribed as belonging to the inhabitants of such county, &c., without 
specifying the names of any. G.^e. 64, a. 15. Goods and chat¬ 
tels provided for the use of the poor of any parish, township, or 
hamlet, to be used in the workhouse, or poor-house, or by the mas¬ 
ter or mistress thereof, or the workmen or servants therein, may be 
described as belonging to the overseers of the parish &c. for the 
time being, without specifying their names: or, if it be the work¬ 
house of a union or parish under the operation of the 4 dp 5 Will. 4, 
c. 76, as the property of the guardians of the poor of the union or 
parish. 5^6 Will. 4, c. 69, tf. 7; 7 G. 4, c. 64, a. 16. So, mate¬ 
rials, tools, or implements for making, altering, or repairing high¬ 
ways (not being turnpike roads) may be described as belonging to the 
surveyoi’s of the highways of the parish &c. for the time being, with¬ 
out specifying their names. 7 G. 4, e. 64c, a. 16. Property under turn¬ 
pike trusts, materials, tools, or implements provided for making, 
altering, or repairing turapike roads, may be described as belonging 
to the trustees or commissioners of such road, without specifying 
their names. 7 G. 4, c, 64, a. 17. And property under the mana|;e- 
ment of the commissioners of sewers may be described as belonging 
to the commissioners of sewers within w'hose view, cognisance, or 
management it shall be, without specifying their names. 7 G. 4, 
c. 64, a. 18. The property of friendly societies may be described as 
the property of the treasurer or trustee, for the time being, in his 
proper name, without further description. 10 G. 4, e.'56, a. 21; 
fee 4 5 W. 4, c. 40: Bey. v. Vf^mer, 4 C. 3^ P. 391: Bey. v. 

Cain, 2 Mood. C. C. 204; C. Sf Mar. 309; ante, p. 35. Clothes, 
linen, or other goods belonging to the hospital at Chelsea, or 
the commissioners thereof, may be described as belonging to the 
** Lords and others. Commissioners of tlie royal hospital far soldiers 
at Chelsea, in the county of Middlesex.” 7 G. 4, e. 16, a. 31. Mo¬ 
nies or valuable securities, embezzled by persons in the public-ser¬ 
vice, may be described as the property of the Queen. 2 W. 4, e. 4, 
a. 4. And post letters, &c., &c., stolen or fraudulently retained, 
may be described as the property of the Postmaster-General. 7 W. 
4 3^1 F«c^. c. 36, #. 40. 

Peloniousfy.2'—The taking and carrying away must be felonious, 
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that is, done ammo furandi; or, as the civil law einresses it, htari 
causd, 4 Bl. Com. 232. This, indeed, is not veiy dennite; but lar¬ 
ceny, so far as respects the intent with which it is committed, (and 
the intent here is a material ingredient to the offence), may perhaps 
correctly be defined thus: where a man knowingly f^es and car¬ 
ries awa^ the goods of another, without any claim or pretence of 
right, with intent wholly to deprive the owner of them, and to ap¬ 
propriate or convert them to his own use.^ If the sheep of A. stray 
into the flock of B., and B., not knowing it, drive them home along 
with his own fiock, and shear them, this is no felony ; but it would 
be otherwise if he did any act for the purpose of concealing them, 
for that would indicate his knowledge of their being the riieep of 
another. 1 Hale^ 506. If, under colour of arrear of rent, although 
none be actually due, 1 di^rain or seize my tenant’s cattle, this may 
be a tre^us, but is no felony. 1 Hah, 509. If I take an estray, 
upon a claim of right to it as lord of the manor, it is no felony, how¬ 
ever ^undless my claim may be. Ih, If a servant take his me¬ 
ter’s horse without his knowledge, and bring him home again ; if a 
man take his neighbour’s plough that is left in a field, and use it upon 
his own land, and then return it; these may be trespasses, but are 
not felonies, 1 Hah, 509, because the returning the thing taken suf¬ 
ficiently evinces that the party, when he took it, had no intention to 
deprive the owner of it, or to convert it to his own use. Returning 
the goods, however, can be considered merely as evidence of the 
defendant’s intention when he took them ; for if it appear that he 
took them origmally with the intent of depriving the owner of them, 
and of appropriating them to his own use, his afterwards returning 
them will not purge the offence. Set 1 Hawk. c. 34, *.2:1 Hah, 
533. In R. V. BhiUips, 2 East, P. C. 662, 663, it was proved that 
the defendants took two horses out of the prosecutor’s stable at night 
without his leave, and having rode them about 80 miles, left them at 
an inn, desiring care to be taken of them, and saying that they should 
return in three hours; the defendants were taken on the same day, 
at the distance of 14 miles from the inn, walking in a direction from 
it: the jurv found the defendants gnilty, but at the same time found 
specially that the defendants meant merely to ride the horses the 
thirty miles, and to leave them there, without an intention to return 
for them, or otherwise dispose of them; and ten of the judges held 
that this was no felony, as there was no intention in the prisoners to 
change the property, or make it their own. So, where, upon an 
indictment lor larcenv, it appeared that the prisoner had clandes¬ 
tinely taken the goods alleged to have been stolen from a young 
woman, for the mere purpose of inducing her to call for them, that 
he might have an opportunity of soliciting her to commit fornication 
with him, the judges held this not to be a felonious taking. R. v. 
JHcidnson, R. R. 420. So, where the captain of a ship taken as 
a prize secreted some of the cargo, and clandestinely removed it from 
the ship, it being doubtful whether he did so for his own benefit or 
for that of his owners, he was recommended for a free pardon; but 
the majority of the judges were of opinion that if the goods had been 
secreted for his own benefit, it would have amounted to larceny. R. 
v. Van Mmen, R. df R. 118. And where a person stole certain 
articles, and also took a horse, not with an intention to steal it, but 
merely to get off more conveniently with the property, this was 
holden not to be a felonious stealing of the horse. R;y, Crump, 1 
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C. 5^ P. 668. Where the prosecutor met the prisoner, whom he knew 
to be a poacher, and seized him, and the prisoner, being rescued, 
seized the gun of the prosecutor, and ran away with it, and subse¬ 
quently was heard to say that he would sell it, and the gun was 
never afterwards heard of, Vaughan^ B., upon an indictment/for 
stealing the ran, told the jury tliat it would not be felony if the pri¬ 
soner took the gun under an impression at the time that it might be 
used so as to endanger his life, and not with an intention of dispos¬ 
ing of it, although he might afterwards have determined to dispose 
of it; and the jury, being of opinion that he had no intention of dis¬ 
posing of the gun at the time he took it, acquitted the prisoner. R, 
V. Hollowayy 5 C. P. 524. Where A., at the instigation of a 
police oflRcer, concerted with three persons to commit a felony, in 
order that the officer might apprehend them, and upon their convic¬ 
tion receive the reward, which was to be divided between the officer 
and A., and A. with' the others did commit the felony, it was holden 
by the majority of the judges that A. had not the felonious intention 
necessary to make him a principal, ^though he acted from a bad 
motive, namely, the reward, because he was present not to aid and 
assist, but to detect, and had no intention that the felony should be 
successful. R. v. Dannelley, R. 8^ R. 310; 2 Marsh. 571. There 
are cases, however, which go to establish that it is not necessary that 
the taking should be lucri camA, if it be fraudulent, and with intent 
wholly to deprive the owner of the property. Thus, where a pri¬ 
soner, to screen his accomplice, who was indicted for horse-stealing, 
broke into the prosecutor’s stable, and took away the horse, whim 
he backed into a coal-pit 'and killed, and it was objected at the trial 
that this was not larceny, because the taking was not with an inten¬ 
tion to convert the horse to the use of the toker, anim> furandi et 
lucri camti; seven of the judges held that it was larceny, and six of 
that majority were of opinion, that, to constitute larceny, it was not 
essential that the taking should be lucri cattsd, if it be fraudulent, 
and with intent wholly to deprive the owner of the property; but 
some of this majority thought that the object of the prisoner might 
be deemed a benefit, and the taking lucri camd. R. v. Caiibagey R. 
«5f R. 292. Again, where the prisoners, servants in husbandry, 
open the granary of their master by means of a false key, and took 
thereout two bushels of beans to give to their master’s horses, in ad¬ 
dition to the quantity usually allowed, this was holden larceny by 
a majority of the judges : but it was alleged by some of the judges 
that the additional quantity of beans would diminish the work of the 
men who had to look after the horses; and therefore the lucri 
causdy to give themselves ease, was an ingredient in the offence. R. 
v. Moi^y R. 8^' R. 307. See Reg. v. Gruncelly 9 C.S^ P. 365 ; Reg. v. 
Handley, C. Sf Mar. 547. So, where the defendant was supplied by 
his master with pig-iron, to be put into a furnace to b^nelted, being 
paid according to me weight of the metal which ran^t of the fur¬ 
nace into bars, and he put in also other iron belonging to his master, 
whereby, the weight of the melted iron being flius increased, he 
^ned a larger remuneration, it was held that if he did this with the 
felonious intent of converting the iron to a purpose for his own pro¬ 
fit, it was a larceny. Reg. v. RichardSy 1 C.&K, 532.- 
In all cases of larceny, the questioni^ wlietner the defendant took 
the goods knowingly or by mistake—whether he took them bond 
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fide under a claim of right, or otherwise—and, whether he took 
them with an intent to return them to the owner, or to deprive the 
owner of them altogether, and to appropriate or convert them to his 
own use—or fraudinently, and to deprive the owner of them olto^- 
ther—are questions entirely for the consideration of the jury, to qe 
determined by them, upon a view of the particular facts of the 
cAse. 

» 

Take ."^—There must be a taking of the goods, either actual or con¬ 
structive, in order to constitute larceny. Therefore, if a wife carry 
away and convert to her own use the goods of her husband, it is no 
larceny, for huaband and w'ife are one person in law, and conse¬ 
quently there can be no taking so as to constitute larceny ; 1 HaUf 
£14; and the same if the husband be jointly interested with others in 
the property so taken. R. v. WiUis^ 1 Mood. C. C. S7£> So, if a 
man take his own goods, it is no larceny, unless they be in the hands 
of a bailee, and the taking of them have the effect of charging the 
bailee. Where thirty bales of nux vomica, which paid no duty upon 
exportation, but a large duty if intended for home consumption, de¬ 
posited by. A. with B., who gave the usual bond to the custom-house, 
were sent by B., under the care of C., to be shipped on board a 
foreign vessel for exportation, and A;, by collusion with C., took the 
nux vomica from the bales, substituted cinders for it, and shipped 
the bales on board the vessel, this was holden, by a majority of the 
judges, to be larceny, because the taking rendered B. chargeable to 
the custom-house, and liable to a suit upon^his bond. R. v. WilHn~ 
sotiy R. 3^ R. 470. So, if there be joint tenants or tenants in common 
of a personal chattel, and one oi them carry away and dispose of 
it, this is no larceny; 1 Haley 51Q; there is in fact no taking, for 
he is already in possession ; it is merely the subject of an action of 
account, or bill in equity. But if he were to take it out of the pos¬ 
session of a person in whose hands it was for safe custody, and the 
effect of the taking would be to chaige the bailee, it would be other¬ 
wise ; as w'here a member of a benefit society entered the room of 
the person with whom a box containing the funds of the society was 
deposited, and took and earned it away, this was holden to be larceny, 
the bailee being answerable to the society for the funds. R. v. Rram- 
l^y R. 4' R. 478. 

If a man lose goods, and another find them, and, not knowing the 
owner, convert tnem to his own use, this is said to be no larceny, 3 
Inst.. 108; 1 Hawk. e. 33, s. 2, even although he deny the finding of 
them, or secrete them. 1 HaUy 606. But tins doctrine must be taken 
with great limitation, and can only apply where the finder bond fide 
supposes the goods to have been lost, or abandoned by the owner, and 
not to a case in which he colours a felonious taking under that pre¬ 
tence. Id. ^Easty P. C. 664: Reg. v. Kerry 8 C. P. 176: Reg. v. 
Reedy C. ^ JUtk". 300: R^. v. Peters. \ C.S^ K. 246: Reg. v. Mohy 
Id. 417> It is clearly otherwise, if ne know the owner: and there¬ 
fore, where a bureau was given to a carpenter to repair, and he found 
money secreted in it, which he kept and converted to his own use, it 
was holden to be a larceny. Cartvmght v. Greeny 8 Ves. 405: 2 Leachy 
952. So, if a‘hackney coachman convert to his own use a parcel 
left by a passenger in his coach by mistake, it is felony, if he know 
the owner, or if he took him up or set him down at any particular 
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$ lace where he might hare inquireii for him. B* r. Wynne, 2 JScuf, 
^ C. 664;‘ 1 Leach, 413: B* v. Lamb, 2 East, P, C. 665: B, v. Sear, 
1 Leach, 415, n. Where a person purchas^ at an auction a bu¬ 
reau, in which he afterwards discovered, in a secret drawer, a purse 
of money, which he appropriated to his own use; it was held, that 
if he ha!d express notice that the bureau only, and not its contents, 
if any, was sold to him, or if he had no reason to believe that anv- 
thing more than the bureau itself was sold, the abstraction of the 
money was a felonious taking, and he wm guilty of larceny; but 
that if he had reasonable ground for believing that he bought the bu¬ 
reau with its contents, if any, he] had a colourable right to the pro¬ 
perty, and it was no larceny. Merry v. Green, 7 M.Sf W. 623. And 
in every case in which there is any mark upon the property by which 
the owner may be traced, and the finder, instead of restoring the pro¬ 
perty, converts it to his own use, such conversion will amount to 
larceny. B. v. James, 2 Buss, 12: B, v. Pope, 6 (7. P. 346 : Beg, 
V. Mole, suprh. 

We have just said that the taking may be actual or constructive: 
actual, where the goods have been actually taken out of the owner’s 
possession, against his will or without his consent, and which re¬ 
quires no further comment or illustration: constructive, where the 
owner delivers the goods, but either he does not thereby divest him¬ 
self of the legal possession, or the possession of the goods has been 
obtained from him by fraud, and in pursuance of a previous intent 
to steal them. As this subject of constructive possession has given 
rise to some very nice distinctions, it may be necessary to consider it 
with some minuteness: I shall therefore class the cases decided upon 
it under the following heads:—1. Where, by the delivery, the owner 
of the goods passes not only the possession, but the right of property 
also. 2. Where the possession has been obtained animo furandi, 
3. Where the possession was originally obtained bond fide, and with¬ 
out a felonious intent. 4. Where the delivery does not alter the pos¬ 
session in law. 


First. As to the cases, where, by a delivery of the goods, not only 
the possession, but the right of property also, passes.—It is clear 
that no subsequent conversion, by the person in whom the right of 
property has thus vested, can be construed into larceny, whatever 
the intent of the party may be. As, for instance, where goods are 
sold upon credit and delivered, no conversion of them by the vendee 
can amount to larceny. Where the defendant bought a horse at a 
fair of the prosecutor, to whom he was known, and having mounted 
the horse, said to the prosecutor that he would return immediately 
and pay him, to which the prosecutor answered, " Very wellthe 
defendant rode the horse away, and never returned ; this was holden 
to be no larceny, because the property, as vrell as the possession, was 
parted with. B. v. Harvey, I Leach, 467 ; 2 East, P,*G. 669. So, 
wliere the defendant bought goods, and desired them to be sent to 
him with a bill and receipt, and the shopman who brought them left 
them, upon being paid for them by two bills, which, however, after¬ 
wards turned out to be mere fabrications; the judges held that this 
was not larceny, because the prosecutor had parted with the pro¬ 
perty, as well as the possession, upon receiving what was deemed at 
the time by his servant to be payment. B. v. Parkes, 2 Leach, 614; 
2 East,, P, C, 671. Where the servant of a pawnbroker, who had a 
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general authority from his master to act in his business, delivered up 
a pledge to the pawner upon receiving a parcel, which he supposed 
to contain diamonds, and under that belief parted with the pledge 
entirely, but the parcel contained stones of no value, this was nolden 
to be no larceny. R. v. JadtsoUf 1 Mood. C. C. 119. So, where jyhe 
defendant sent to a hatter, in the name of one of his customers, for a 
hat, and it was accordingly delivered to the messenger upon the credit 
of the customer; the judges held that this was not larceny, the 
owner having parted with his property in the hat. R. v. Adams, R, 
Sf R. 225. So, where a woman ootained from the prosecutor, in the 
name of one of his neighbours, h'».lf-a-guinea*8 worth of silver, and 
said that she would return presently with the half guinea, it was 
holden not to be larceny, tor the same :^ason. R. v. Coleman, 
8 East, P. C. 672. So, where A. allowed B. to take a sovereign 
away to get change for it, and he never returned, this w'as held no 
larceny of the sovereign. Reg. v. Thomas, d C. &; P. 741. So, 
where the defendant sent a letter to the prosecutor in. the name of 
another person, rec^nesting a loan of 31. for a few days, and obtained 
the money accordingly; eleven of the judges held this to be no 
felony, because it appeared that the property in tlie money was in¬ 
tended to pass by the delivery. R. v, Atkinson, 2 East, 673. And 
where the prosecutor was inveigled by a set of sharpers to bet with 
them, and, by a preconcerted trick, one of them won from him the 
money in (]^ue8tion, which he paid, imagining it to have been won 
feirly: the judges held that this was no larceny, the prosecutor hav¬ 
ing parted with his property in the money under an idea that it had 
been fairly won. R. v, Nicholson, 2 Leach, 610. 

Secondly. Where the possession of the goods has been obtained 
animo furandi .—Where a man, having the animus furandi, {see 
ante, p. 178^, obtains, in pursuance thereof, possession of the goods 
by some trick or artifice, this is considered such a taking (even 
although thei'e be a delivery in fact) as to constitute larceny. Where 
the defendant offered to give the prosecutor gold for bank notes, 
and, upon the prosecutor’s laying down some bank notes for the pur¬ 
pose of having them changea for gold, the defendant took them up, 
and w'ent away with them, promising to return immediatelv with the 
notes, but never in fact returned : Wood, B., left it to the jury to 
say, whether the defendant had the animus furandi, at the time he 
took the notes, and said, that if they were of that opinion, the case 
clearly amounted to larceny. R. v. Oliver, 4 Taunt. 274, dt. 2 
Leach, 1072: see Rm. v. Rodtoay, 3 C. P. 784. Where the 
defendant agreed to mscount a bifl for the prosecutor, and the bill 
was given to him for that pui-pose; he told the prosecutor that if he 
then sent a person with him to his lodgings, he would give him the 
amount, deaucting the discount and commission ; a person was sent 
accordingly,'but, upon reaching the lodgings, the ^eiendant left the 
messenger there, and went out on pretence of getting the money, 
but never returned: the judge left it to the jury to say whether the 
defendant obtained possession of the biU with intent to steal it, and 
whether the prosecutor meant to part with his property in the bill, 
befbro he should have received the money for it: the jury being of 
opinion in the affarmative on the first proposition, and in the nega¬ 
tive on the second, convicted the prisoner, and the judges afterwards 
held the conviction to be right. R. v. AickUs, 2 EaM, P. C. Q75 ; 
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1 Leach, 294. Where the defendant obtained from a silversmith 
two cream ewers, in order that a customer of the silversmith, with 
whom the defendant said he lived, might select which he liked best, 
and absconded with them, but the silversmith did not charge for 
either of the ewers, and did not at the time of the delivery intend4;o 
charge for either of them until he had ascertained which would be 
chosen, this was holden by Bayley, J., to be larceny, because the 
j^ssession only, and not the right of property, had been parted with; 
K. V. Davenport, MS., 1 Arch. PeePs Acts, 5 ; but if the prisoner 
had in fact been sent by the customer to the silversmith, the posses- 
sion would liave been in the prisoner, and the subsequent conversion 
would not have been larceny ; and, upon this ground, in a case simi¬ 
larly circumstanced, but in which tliere was no evidence that the 

S risoner had not actually been sent for the goods, Patteson, J., 
irected an acquitt^; for, non constat that the prisoner had not 
been sent for the goods as she had stated, and had delivered them 
to the person wdio sent her. R. v. Savage, 5 C.S^P. 143. Where 
the defendant prevailed upon a tradesman to take goods to a parti¬ 
cular place, under pretence that the price would then be paid for 
them, and afterwards induced him to leave the goods in the care 
of a third person, from whom the defendant got tne goods without 
paying the price; the tradesman swore that he did not intend to 
part with the goods until they were paid for, and the jury found that 
the defendant, ah initio, intended to get the goods witnout paying 
for them : this was holden to be larceny. R, v. Campbell, 1 Mood. 
G. C. 179. So, where the defendant induced a tradesman to send 
his goods by a servant to a particular place, with change for a crown 
piece, and on the way met the servant, and giving him a counteifeit 
croAvn piece, induced him to part with the goods and change, which 
he had no authority to do without receiving payment; this was 
holden to be larceny. R. v. Small,S C, Sf P. 46. So, w'herc the de¬ 
fendant having bargained for goods, for w'hich by the custom of 
trade, the price should have been paid before they were taken away, 
took them away without the consent of the owner, and at the time 
he bargained for them did not intend to pay for them, but meant to 
get them into his own possession, and dfispose of them for his own 
benefit; this was holden to be larceny. R. v. Gilbert. 1 Mood. C. C. 
185. And where the defendant, intending ab initio to get ^oods by 
fraud, had them put into his cart upon the express condition that 
they should be paid for before they were taken out of the cart, and 
then took them out of the cart without paying for them,* and con¬ 
verted them : this was holden to be larceny. R. v. Pratt, 1 Mood. 
C. C. 250. So, obtaining money or goods by the practice of ring¬ 
dropping, (as it is termed), has "been holden to be larceny. Thus, 
where the defendant, in the presence of the prosecutor, picked up a 
purse in the street, containing a receipt for 147/. for a rich bril¬ 
liant diamond ring,** and also the ring itself; it was then proposed 
that the ring should be given to the prosecutor, upon his depositing 
his w'atch and some money, as a security that he would return the 
ring as soon as his .propotiion of the value of it should be paid to 
him by the defendant; the prosecutor accordingly deposited his 
watch and money, which were taken away by some of the defend¬ 
ant’s confederates; but the ring turned out to be of the value of 
10«. only, and the watch and money were never returned; it was 
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left to the jury to say, whether this was not an artful and precon* 
certed scheme to get possession of the prosecutor’s watch and 
money; and the jury being of that opinion, convicted the defendant. 
R. V, Pa^t, 1 Leaehy 288. In R. v. MoorCy 1 Leaehy 314; 2 East, 
P. O, 679, ^e defendant being convicted of larceny under the same 
^circumstances, and the case being reserved for the opinion of the 
judges, nine of them were of opinion, that this practice of ring¬ 
dropping amounted to larceny; and they distingui^ed it from the 
case of a loan ; for here, although the ^sseasion was parted with, 
the property in the goods was not. fSee R, v. Wataony 2 Leaehy 640; 
2 Easty P. C. 680, S, P. hy all the judges. Where the defendant, in 
the presence of the prosecutor, picked up a purse containing a watch- 
chain and two seals, which the defendant and his confederate repre¬ 
sented to be gold, and worth 18/., and the prosecutor purchased the 
defendant’s share for 7/., intending to part with the property in the 
money as well as the possession of it; Col^ndge. J., held that this 
was not larceny. Reg. v. Wilsony 8 67. ^ P. 111. Where the defend¬ 
ants decoyed the prosecutor into a public-house, and then intro¬ 
duced the play of cutting, and one of them prevailed upon the pro¬ 
secutor, who did not play on his own account, to cut the cards for 
him; and then, under the pretence that the prosecutor liad cut the 
cards for himself, and lost, another of them swept his money off the 
table, and went away with it, it was considered to be a case in which 
it should be left to the jury to determine qm animo the money was 
obtained; and which would be a felony, should they find that the 
money was obtained upon a preconcerted plan to steal it. R. v. Hwr- 
ner, 1 Leaehy 270; Cold. 296. So, where the prosecutor was induced, 
by a preconcerted plan, to deposit his money with one of the de¬ 
fendants, as a deposit upon a pretended bet, and the stakeholder 
afterwards, upon pretence that one of his confederates had won the 
wager, handed the money over to him; and it was left to the jury to 
say, whether, at the time the money was taken, there was not a plan 
that it should be kept, under the false colour of winning the bet, 
and the jury found that there was; this was held to be larceny; be¬ 
cause, at the time the defendants obtained the money from the pro¬ 
secutor, he parted with the possession only, and the property was to 
pass eventually only if the other party really won the wager. R. v. 
Robsotty R. Sf R. 418. Where the prisoner went into a shop and 
asked for change for half-a-crown, and the shopman gave him two 
shillings and sixpence, the prisoner held out the half-crown, and the 
shopman just took hold of it by the edge, but never actually got it 
into his custody, and the prisoner ran away with the change and the 
half-crown; upon an indictment for stealing the two shillings and 
sixpence. Parley J.y held it to be larceny, but doubted whether an 
indictment would lie for stealing the half-crown. R. v. Williamsy 
6 O'. ^ P. 890. Where a hosier, by the desire of the defendant, took 
a parcel of silk stockings to his lodgings, out of which the defendant 
chose six pairs, which were laid on the back of a chair ; the defend¬ 
ant then sent the prosecutor back to his shop for some articles, and 
while he was absent, absconded with the stockings; the judges held, 
that this amounted to larceny, the defendant having clearly obtained 
possession of the goods animo furandi. R. v. SharpUsSy 1 Leaehy 93; 
2 Eaidy P. C. 676. Where the defendant hired a horse from the pro¬ 
secutor, on pretence of taking a journey, and it turned out, that, 
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instead of going the jouTney, he sold the horse in Smithfield market 
on the same day; it was left to the pur;^ to consider, whether he 
hired the horse for the purpose of stealing it, or whether he hired it 
really for the purpose of taking the journey, and afterwards changed 
his intention ; and the jury, being of the former opinion, found hini 
guilty : seven of the judges were afterwards clearly of omnion that 
the offence was felony. R. v. Pear, 1 Leaeh^ 212; 2 East, P, C. 
685. See R, v. Banks, R, Sf R, 441 ; post, p, 189. And the same 
where the defendadt hired the horse in the name of another person. 
R. V. Charhwood, 1 Leach, 409; 2 East, P, C, 689. So, where the 
defendant hired a post-chaise, with intent to convert it to his own 
use, and never returned it; upon being indicted for it, twelve months 
afterwards, as for a larceny, it was holden clearly to amount to that 
offence, althoi^h the chaise was not hired for any definite time. R, 
y. Semple, 1 Leach, 420; 2 East, P, C. 691. There must, however, 
in order to constitute a larceny by a party to whom the goods have 
been delivered on hire, be not only an onginal intention to convert 
them to his own use, but a subsequent actual conversion ; and a mere 
agreement by the hirer to accept a sum offered for the goods by a 
third party, who however did not intend to purchase unless his sus¬ 
picions as to the honesty and right of the vendor to sell were re¬ 
moved, was held not to amount to such a conversion. Rey. v. Brooks, 
8 C. P. 295. In Semple's case, supra, the subsequent conversion 
was presumed from the long lapse of time, and the other circum¬ 
stances of the case, although the chaise was not proved to have been 
actually disposed of by the defendant. Where the prisoner went to 
an inn, on a fair-day, and desired the ostler to bring out his horse, 
and upon the latter saying that he did not know which was hia 
horse went into the stable, and pointing to a mare, said it was his, 
and the ostler brought out the mare, which the prisoner attempted 
to mount but could not, the mare being frightened; upon which he 
desired the ostler to lead the mare out of the yard, which was done ; 
but, before he could mount, the prisoner was detected and secured : 
Gkt/rrow, B., held this to be larceny. R. v. Pitman, 2 G P, 423. 
If a man, animo furandi, sue out a replevin, and by that means ob- 
tmn the possession of another man’s horse, and riae away with it; 
or by a nuudulent ejectment to get possession of another’s house, 
and carry away the goods out of i^ he is guilty of larceny, 1 Hale, 
607 : 1 Hawk, c, 83, s. 12 : 3 Inst. 108 .• and see R. v. Farr, Kel. 43; 
2 Leach, 1064, n. Where the defendant, animo furandi, obtained 
goods from the servant of a carrier, by falsely pretending to be the 
person to whom the goods were directed, it wasnolden to be larceny ; 
because the servant had no authority to part with the goods but to 
the right person. R. v. Longstreetn, 1 Mood. C. C, 137. So, where 
the prosecutor, intending to sell his horse, sent his servant with it to 
a fair, but the servant had no authority to sell or deal with it in any 
way, and the defendant by fraud induced the servant to part with 
the possession of the horse, under colour of an exchange for another, 
intending all the while to steal it; this was holden to be larceny. 

V. Sheppard, Q C.S^ P, 121. Where the defendant, by artifice, 
obtained possession of a request note at the India House, by means oi 
which he obtained a permit for a chest of tea belonging to the prose¬ 
cutor, (to whom he was a perfect stranger), and the chest of tea was 
thereupon deUvered to him : the judges held this to be larceny, not- 
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withstanding the possession had been obtained by means of a i^g^lar 
request note and permit. R, v, Heneh, R. K, 163. A hosier in 
the Hay market, having sent his apprentice with a parcel of stockings 
to Gheapside, the defendant met him on Ludgate Hill, and asked 
him where he was going ; the apprentice answered, to Mr. Heath’s ; 
the defendant replied, that he was the person, desired the boy to give 
him the parcel, and gave him a small parcel in return, to take home 
to his master; the boy accordingly gave him the parcel; but the 
parcel he took from him for his master contained nothing but old 
rags, of no value : the judges held this to be larceny. R, v. WilMnCf 
1 Leach, 620 ; 2 East, P. C. 67o. It must be owned, that these two 
last cases so nearly resemble a few of the latter cases collected under 
the first head, that the reader will probably feel some difficulty in 
distinguishing them upon principle. They may be considered as 
very nearly approaching the boundary which separates the one class 
of cases from the other. In such cases, it is safer and more prudent 
to indict the defendant for obtaining goods, &c., by false pretences; 
the punishment is nearly the same as for simple larceny; and if 
upon an indictment for obtaining goods, &c., by false pretences, it be 
proved that the defendant obtained the goods, &c. under circum¬ 
stances which in law amount to larceny, he will not, upon that 
ground, be entitled to an acquittal. Q. A, c. 29, s. 53. 

Thirdly. As to the case where the possession of the goods has 
been obtained band fide^ without any fraudulent intention in the first 
instance.—Where goods are delivered to a man upon trust, or taken 
by him with the owner’s consent, he is not guilty of larceny by con- 
vei-ting them to his own use. Even if the goods of a husband be 
taken with the consent or privity of the wife, it is not larceny. R. 
v. Harrison, 1 Leach, 47. However, it is said, that if a w'oman 
steal the goods of her husband, and give them to her avowterer, 
who, knowing it, carries them away, the avowterer is guilty of 
felony; Halt. c. 104: and where a stranger took the goods of the 
hvLsh&nd, jointly with the wife, this was hidden to be larceny in him. 
R. V. Tol/ree, 1 Mood. O. C. 243: and so it is even though no adul¬ 
tery have then been committed, but the goods are taken with the 
intent that the wife shall elope and live in adultery with the stranger. 
Reg. V. Toll^, C. &; Mar. 112 : see, however, R. v. Clark, R. 4' R. 
376, ». But an adulterer cannot be convicted of stealing the goods 
of the husband brought by the wife to his home, in which the adul¬ 
tery is afterwards committed, merely upon evidence of their being 
there, unless they be traced to his personal possession. Reg. v. 
Rosenberg, \ C.&i K. 233. Where the defendant saved some of the 
prosecuto]^s goods from a fire which happened in his house, and 
took them home to her own lodgings; but the next morning she 
concealed them, and denied having them in her possession: the jury 
finding that she took them originally merely from a desire of saving 
them for, and returning them to, the prosecutor, and that she had no 
evil intention till afterwards, the judges held that it was a mere 
breach of trust, and not a felony. R. v. Leigh, 2 Eas^, P, C. 694. 
So, where a letter, directed to J. M., St. Martin’s Lane, Birmingham, 
inclosing a bill of exchange drawn in favour of J. M., was delivered 
to the defendant, whose name was J. M., and who resided near St. 
Martin’s Lane, Birmingham; but in truth the letter was intended 
for a person of the name of J. M., who resided in New Hall Street; 
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and the prisoner, who from the contents of the letter must have 
known that it was not intended for him, applied the hill of exchange 
to his own use ; the judges held that it was no larceny, because, at 
the time when the letter was delivered to him, the defendant had 
not the Q/nimm farandi, B, v. Mucklow, 1 Mood. C, C, 160, If A/. 
lend B. a horse, and he ride away with him, or if I send goods by a 
carrier, and he carry them away; or if any other bailee convert the 
goods bailed to his own use, it is not larceny; because the original 
taking was hona Mel without fraud. 1 itaUf 504 :1 Hawk, c. SH, 
s, 2. So, if A. oond fide hire a horse for a particular purpose, and, 
after that purpose is accomplished, sell the hoi'se, it is no larceny : 
for, unless he had an original felonious intention, the subsequent 
wi^holding or disposing of the horse does not constitute a new 
felonious taking. R. v. Banks, B. Sf B. 441, overruling B. v. 
nard, 2 East, P, C. 687. So, if A. deliver to B. a watch to be 
repaired, and B. sell it, it is not larceny, because it was delivered 
voluntarily, and not obtained animo furandi. R. v. Len^, 4 <7. A 
P. 241. So, if A. deliver to B. a horse to be agisted, and B. sell 
it, this is no larceny. B, v. C. Smith, 1 Mood, C. C. 473. But this 
rule can only obtain in cases in which the possession is obtained 
bond fide in the first instance; for if A. obtain goods animo furandi, 
or receive them, harbouring at the time an intention wrongfully to 
convert them to his own use, it is larceny. Thus, where the defend¬ 
ant was employed to drive sheep to a fair, but, instead of driving 
them to the fair, he drove them an a contrary direction, and sold ten 
of them on the morning he received them; and the jury were of 
opinion, that, at the time he received them, he intended to convert 
them to his own use ; this was holden to be larceny. B. v. Stock, 
1 Mood. C. C. 87. See R. v, MMane, 1 Mood, C. C. 368: Reg. 
V. Goodbody, 8 C. S; P. 666 ; Reg, v. Harvw, 9 (7. P. 363 ; Beg. v. 
Evans, G, ^ Mar, 632. The rule also applies only while the contract 
of bailment continues; for if that be determined, and the conversion 
take place afterwai'ds, it will amount to larceny. As, for instance, if 
a carrier take goods to the place appointed, and afterwards take them 
away and convert them, it will amount to larceny. 3 Inst, 107. 
So, the contract may be determined before its regular completion, by 
the tortious act of the bailee.* Thus, if a carrier open a bale or pack 
of goods, or pierce a vessel of wine and take aw^ part thereof, he is 
guilty of larceny; 3 Inst., 107 ; 1 Hale, 106; for by this tortious 
act the contract of bailment is determined. Id.; cmd see Kel, 82, 
83. Where forty bags of wheat were sent, for safe custody, to a 
warehouseman, who emptied several of the sacks, sold the wheat, 
and substituted other wheat of inferior quality, the judges were una¬ 
nimously of opinion, that the taking the whole of the wheat out 
of one sack was as much a larceny as the taking a part merely. B. 
V. Brazier, B. R, 337. Where a captain, in whose ship several 
casks of butter w'ere stowed, the principal number being in the hold, 
battened down, but some were on deck, being driven into port by 
stress of weather, sold, as his own, some of the casks which were on 
deck, and, upon arriving at his destination, told the consignee that 
the casks had been thrown overboard, the judges held this to bo no 
larceny ; but it seemed to be admitt^, that if the defendant had 
broken bulk by taking the casks firom the hold, it would have been 
otherwise. B, v. Momx, B, Sj B. 92. A., the owner of a boat. 
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was employed by B., the captain of a ship, to carry a number of 
staves ashore in his boat; but B/s men were put 'in the boat, but 
were under the control of A., who did not deliver all the staves, but 
carried one to the house of his mother, and it was held by Patteson^ 
J., that this amounted to a .bailment to A., so as to excuse him of 
the larceny if he had not delivered any of the staves, but that the 
' separation of one stave with intent to convert it to his own use was 
a breaking of bulk, and so amounted to larceny. R. v. Howell, 8 C» 
3^ P. 325. So, where a person, not being the servant of the prosecu¬ 
tor, received from him a parcel containing notes to take to a coach- 
office, and on the way he abstrccted the notes, and applied them to 
his own use, he was holden guilty of larceny. Reff. v. Jenkins, 9 O* 
& P. 38. if he who is employed to carry goods for hire appropriate 
them to his own use without breaking bulk, it is no larceny, even 
though he be not a common carrier, but be employed in the parti¬ 
cular instance only. R. v. PleUher, 4C, Sf P, 645 : R. v. Pratley, 
5 a Sf P, 533. 

Fourthly. As to cases where> although there is a delivery of the 
goods by the owner, yet the possession in law remains in him.—If a 
servant, who has merely the care and oversight of the goods of his 
master, as the butler of plate, the shepherd of sheep, and the like, 
embezzle them, this is a larceny at common law; 1 Hale, 506 ; be¬ 
cause the goods, at the time they are taken, are deemed in law to be 
in the possession of the master, the possession of the servant in 
such a case being the possession of the master. Whei’e a person 
employed to drive cattle, or to take them to a particular place for a 
special purpose, and bring them back, sells them, it is larceny; for 
he has the custody merdy, and not the right to the possession ; R. 
V. M^Mane, 1 Mood. C. C. 368; although the intention to convert 
them were not conceived until after they were delivered to him. 
Rey. V. Haroey, QC.S^P. 363; JRco. v. Jackson, 2 Mood. C. C. 32 : 
see Reg. v. Goode, 0. Mar. 682: Keg. v. C. Jones, Id. 611: Reg. v. 
Frances Smith, 1 C. df K, 423. Where the defendant, who was car¬ 
ter to the prosecutor, went away with and disposed of liis master’s 
cart, it was holden to be felony. R. v. Robinson, 2 East, P. C. 565. 
Where the defendant, a porter to the prosecutor, was sent by his mas¬ 
ter to deliver goods to a customer, and, instead of doing so, sold 
them, the judges held this to be felony. R. v. Ba^, 2 East, P. C. 
566. The defendant, foreman and shopkeeper to the prosecutor, not 
residing in the house with him, but mei*ely attending there in the 
day-time, received from his master a bill of exchange, with direc¬ 
tions to send it inclosed in a letter to J. S. in London; the defendant 
absconded with the bill; and the judges held this to be felony. R. 
V. Paradice, 2 East, P. C. 566. w, if money, or a valuable security 
(as a cheque drawn b 3 r the prosecutor on a banker, Reg. v. Heath, 
2 Mood, C. C. 33) be given by a master to his servant to carry to 
another, or to purchase goods with, and the servant apply it to 
his own use, it is larceny. R. v. lavender, 2 Russ. 160: Reg. v. 
Beaman, C. ^ Mar. 696. So, if a man, having purchased com 
on board a vessel, send his clerk or lighterman with a bai-ge for 
the purpose of landing it, and the clerk or lighterman embezzle 
a part of it, this is larceny; R. v. Abrahat, 2 Leach, 824: R, v. 
Spear, 2 Leach, 825; 2 East, P. C. 568. So, where the servant 
of a master carman, employed to cart goods, by collusion with others. 
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suffered the goods, with the cart, to he taken away, it was holden to 
be larceny in the servant; and to be immaterial whether the proper^ 
were laid in the bailee or the original owner. R, v. Harding^ R, 
Sf R. 125. So, where a servant got ten guineas from her master, in 
order to get silver for them, and, inst^ of doing so, ran away 
with the guineas, it was holden to be larceny. R, v. Atkinsony 1 
Leachf 302. Even where a confidential clerk to a merchant, who 
had authority to get his master’s bills discounted, and had the gene¬ 
ral management of his cash concerns, took a bill of exchange, unin- 
dorsed, got it discounted, and absconded with the produce of it, it was 
holden to be felony. R. v. ChipchasCy 2 LeacA, 699; and see R, v. 
Murrajfy 1 Leach, 844. Where the defendant, a clerk and cashier in 
a banking-house, made false entries in the books to the credit of a 
customer, then obtained the customer’s cheque for the sum thus 
fusely placed to his credit, and paid the amount of the cheque to 
himself by certain bank notes, entering the payment in the book as 
being made to “ a manthis was holden by tne judges to be a lar¬ 
ceny of the bank notes. R. v. ffammony R. ^ R. 221; 2 Leach, 1083; 
4 Taunt. 304. So, if a sheriff’s officer clandestinely sell, for his own 
use, part of the goods which he has seized under a fi.fa., he is 
guilty of larceny, because he has the custody of the goods merely, 
like a servant, and has not the legal possession. R, V. Eastall, 2 
Rtiss. 197. An unauthomed gift by the servant of his master’s 
goods is as much a felony as if he sold or pawned them. Reg. v. 
White, 9 <7. jP. 344. And where a third party receives goods nom 
a servant, under colour of a pretended sale,'knowing that the servant 
has no authority to sell them, and is in fact defrauding his master, 
this is larceny in both. Reg. v. Homt^, \C,3^K, 805. But where 
goods, of which the master has never been in possession, are delivered 
to the servant for the master’s use, and the servant, instead of deli¬ 
vering them to his master, by depositing them in his house, or the 
like, converts them to his own use, this is holden to be no larceny at 
common law. 2 East, P. C. 568. Therefore, if a shopman receive 
money from a customer of his master, and, instead of putting it 
into the till, secretes it, R. v. Bull, 2 Leach, 841, dt.; or, if a bank¬ 
er’s clerk receive money at the counter, and, instead of putting it 
into the proper drawer, purloin it, R. v. Baadey, 2 Leach, 835, or re¬ 
ceive a bond for the purpose of being deposited in the bank, and 
instead of depositing it, convert it to his own use; R, v. Waite, 1 
Leach, 28; 2 East, P. C. 570; in these cases, it has been holden, that 
the clerk or shopman is not guilty of larceny. So, where.a servant 
was sent by his master to get silver for a 51. note, which he did, and 
absconded with the silver, it was holden no larceny, because the silver 
had never been in the possession of his master, except by the hands of 
the servant. R. v. Sultens, 1 Mood. C, C, 129. And where the prosecu¬ 
tor, having employed the defendant to purchase Exchequer Bills for 
him, gave him a cheque upon his bankers for the amount, and the 
defendant received the amount of the cheque in hank notes, and 
al^conded, it was holden not to amount to a larceny of the notes, 
because the prosecutor never had possession of them except by the 
hands of the defendant. R. v. Wc^h, R. R, 218. What is a suf¬ 
ficient delivery to the master lor this purpose, must depend upon the 
nature of the goods. Thus, the putting down, by the servant, of a 
load of hay, which the master had sent him for, at the master’s 
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stable door, was held a sufficient delivery to the master to make the 
servant guUty of larceny in then ^propriating a part of it to his own 
use. JHeff, y, Ha^toard^ \C. 6^ K‘> 508. There is a distinction be¬ 
tween servants and bailees, which it may be necessary to mention 
in this place; if, for instance, a weaver or silk-throwster deliver 
yam or silk to be wrought by his journeymen in his house, and they 
-carry it away, and convert it to their own use, this is larceny: 
but if to be wrought out of the house, it is not; for the journeymen 
in that case are considered bailees, not servants. See 2 Eastt E. 0. 
682, 683. 

If the owner of goods deliver them to another, but be present all 
the time they are in the other’s possession, and there be no intention 
on the part of the owner to relinquish his dominion over them by 
such delivery, the owner still retains the possession in law, notwith¬ 
standing this delivery; and if the person to whom he has so delivered 
them make away with them and convert them to his own use, he will 
be guilty of larceny. 2 East, P. C. 683, 684; 1 Hawk, c. 33, s. 2. 
As, for instance, if the owner ^ive the goods to a man to carry, and 
accompany him at the same time—if the man run aw'ay with the 
goods, he is clearly guilty of larceny. 

So, if a man have a bare use of the goods of another, this does not 
divest the owner of the possession in law; and if the person, who 
thus has the use of them, fraudulently convert them, it is larceny. 
As, for instance, if a guest rob his inn or tavern of a piece of plate, 
it is larceny; for he hath not the possession delivered to him, but 
merely the use. 1 HalCf 606; 1 Hawk, c. 33, s. 6. 

It may bO necessary to add, that ^though the taking must, in 
strictness, be invito domino, yet, where a servant, being solicited to 
become an accomplice in robbing his master’s house, informed his 
master of it; and the ipaster tfaireupon told him to carry on the af¬ 
fair, consented to his opening the door leading to the pramises, and 
to his being with the robbers during the robbery, and also marked 
his property, and laid it in a place where the robbers were expected 
to come; it was holden that this conduct of the master was no de¬ 
fence to an indictment against the robbers. E. v. Eggington, 2 
P, 608; 2 Leach, 913; see Beg. v. Williams, 1 C.&; K. 195. 

Where a larceny is committed in one county, and the thief, at any 
distance of time, B. v. Parkin, 1 Mood. C. V. 46, carries the goods 
into another county, in contemplation of law he is guilty of, not only 
a carrying away, but also a taking, in every county through or into 
which the goods have been carried % him. 1 Hale, 607 ; 1 Hawk, 
c. 33, «. 62 ; 3 Tnst. 113. So, if a larceny be committed in one part 
of the United Kingdom, and the goods be carried into another part 
of the United Kingdom, the offender may be indicted in that part of 
the United Kingdom into which the goods are carried. So, if a lar¬ 
ceny be committed within 600 yards of the boundary of two coun- 
ti^, the defendant may be indicted in either county. And if com¬ 
mitted upon any person, or with respect to any property, in or upon 
any coach, &c., or vessel, during the progress of a journey or voyage, 
the defendant may be indicted in any county in which, or by the 
boundary of which, the coach, &c., or vessel may pass during the 
progress of the journey or voyage. {Ante, pp. 24,26). 

Cany atoay.]]—^Theie must not only be a taking, but also a cor- 
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rying away, in order to constitute larceny. A bare removal, how¬ 
ever, from the place in which the thief found the goods^ though he 
does not make off with them, is a sufficient asportation or carrying 
away.. 4 BU Com^ 231. As. for instance, if a man be leading 
another’s horse out of a close, and be apprehended in the fact; m 
if a guest^ stealing goods out of an inn, have removed them from 
his chamber down stairs; 8 Inst. 108, 109 ; or, if a servant animo 
furandiy take his master’s hay iirom his stable, and put it into his 
master’s waggon; Reg. v. QruneeUy QC. 3^ P. 366; or if a thief, in¬ 
tending to steal plate, take it out of a chest in which it was, and la^ 
it down upon the floor, but bo surprised before he can make his 
escape with it; B. v. Simpson, Kd. 31 ; 1 Hawk, c, 33, s. 26; or 
if, intending to steal a cask of wine, he remove it from the head to 
the tail of the waggon in which it is placed, and be detected before 
he can effect his purpose of carrying it off. Bt v. WaUh, 1 Mood. 
C. C. ] 4. And where the defendant drew a book from the inside 
pocket of the prosecutor’s coat, about an inch above the top of the 
pocket; but, whilst the book was still about the person of the pro¬ 
secutor, the prosecutor suddenly put up his hand, upon which the 
defendant let the book drop, and it fell into the prosecutor’s pocket: 
this was considered a sufficient asportation to constitute larceny. B. 
v. Ttmnpson, 1 Mood. G. C. 78. But where the defendant merely 
set a package on end, in the place where it lay, for the puroose of 
cutting open the side of it to ^et out the contents, and was detected 
before he had accomplished his^ purpose; the judges held that this 
was not sufficient. R. v. Cherry, 2 E(mX, P. C. 666. So,’ where 
the thief was not able to carry off the goods on account of their 
being attached by a string to the counter; Anon., 2 Bast, P. C. 
666; or to carry off a purse on aggiunt of some keys attached to 
the strings of it getting entangle^m the owner’s pocket; R. v. 
Wilkinson, 1 Hah, 608; the court in these cases held, that there 
was not a sufficient carrying away to constitute larceny: to render 
the asportation in such cases complete, there must be a severance. 
2 Russ. G. 


naBCENT BY CBERKS OR SERVANTS. 


SlaiMe. 

7 & 8 Geo. 4, c. 29, s. 46."]—For the punishment of depredations 
committed by clerks and servants in cases not punishable capitally, 
it is enacted, that if any clerk or servant shall steal any chattel, 
money, or valuable security, belon^ng to or in the jpossession or 
power of his master, every such offender, being convicted thereof, 
shall be liable, at the discretion of the court, to be transported be¬ 
yond the seas for any term not exceeding fourteen years, nor less 
than seven years, or to'be imprisoned for any term not exceeding 
thtee years, and, if a male, to be once, twice, or thrice publicly or 
privately whipped (if the court shall so think flt) in addition to such 
imprisonment. 


K 
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Indictment, 

Commencement as ante, p. J68.1—In the county aforesaid, was 
clerk (“ clerk or servant*) to J. N., and that the said J. S., after¬ 
wards, and whilst he was such clerk to the said J. N., as aforesaid, on 
' the day and year aforesaid, with force and arms, at the parish afore¬ 
said, in the county aforesaid, ten pieces of the current gold coin of 
the realm, called sovereigns, of the value of ten pounds ; ten yards 
of linen cloth, of the value of ten shillings; and one bill of e^chanm, 
for the payment of ten poundr>, and of the value of ten pounds, 
(“any chattel, money, or valuable security” see ante, p, 17d, and post, 
214), of and belonging to the said J. N., his master, then and tnere 
being found, [or, in the possession and power or 

potc^*) of the said J. N., his master, then and there being], then 
and there feloniously did steal, take, and carry away, against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

You may add a count for larceny at common law, although this is 
unnecessary; and if it appear that the money, %c., was received hy the 
clerJc, ^c., by virtue of las employment, on account of his master, and 
was not received into the possession of the master otherwise than hy the 
actual possession of the clerk, ^c., so as to he doubtful whether the of¬ 
fence strictly amounts to larceny, add a count for embezzlement, post, 

■ Felony, transportation for not more than fourteen nor less than seven 
years, or imprisonment {with or without hard labour, and with or without 
solitary confinement, 7 ^ B G. b, c. 29, s, 4, ante, p. 169, such confine^ 
ment not exceeding one month at any one time, nor three months in any 
one year, 7 4 ^ 1 Viet, c. 9^*. 5, ante, p, 169), for not more than 

three years ; and, if a male, to W once, twice, or thrice pMicly or pri¬ 
vately whipped, in addition to the imprisonment, if the court shall think 
fit, 7^8 G, 4, c, 20, s, 46. 


Evidence, 

Prove that the defendant, at the time he committed the offence, was 
** clerk or servant to J. N., as alleged in the indictment; see post, tit, 
EnbezzUmmt. The driver of a glass coach hired for the day is not the 
servant of the hirer, so as to come within the statute. R, v. Haydm, 7 
C, S; P, 445. /Sfee Quarman v. Bwmett, 6 M. Sf W. 499. Then 
prove the larceny, as directed ante, p, 170—192; see particularly p, 
189. Where, upon an indictment for larceny, it appeared that the 
defendant, being sent by his master to get change tor a 51, note, got 
silver for it and absconded, it was hol^n that it was not larceny, 
because the silver had never been in the possession of the master, 
except by the hands of the defendant. R. v. Sullen^, 1 Mood. C. C, 
129. But if the property be in the possession of the master, even by 
the hands of another clerk or servant, it is larceny. R, v. Murray, 
1 Mw>d. C. C, 276. It is not required by the statute that the goods, 
&c., stolen should be the property of the master ; the words of the 
statute are ** belonging to or in Ihe possession or power of the 
master.*’ 
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STEALING OR KILLING HORSES, COWS, SHEEP, ETC. 


Statutes, 


7 Si 8 67.4, e. 29, s. 25]—Enacts, that, if any person shall steal 
any horse, mare, gelding, colt, or filly, or any Dull, cow, ox, heifer, 
or calf, or any ram, ewe, sheep, or lamb, or shall wilfully kill any 
such cattle, with intent to steal the carcase or skin, or any part of 
the cattle so killed, every such offender shall be ^ilty of felony, and, 
neing convicted thereof, shaJl suffer death as a Mon. 


7 W. 4^' 1 Viet. e. 90, s. 1— Punishment for Horsestealing, — 

Recites the stat, 2^3 W.4,c. 62, s. 1, which aholisked the punishment 
of death in certain cases, {amongst others, the stealing ** any horse, mare, 
geldXng, coU, or fiUy, or any hull, cow, ox, heifer, or calf, or any ram, 
ewe, sheep, or lamb, and also the wilful hiking of any such cattle, with 
intent to steal the carcase or shin, or any part of the cattle so hilled), and 
also the stal, 3 4* 4 W, 4, c, 44, s, 8, which empowered the court in these 
and other cases to award imprisonment before transportation, and) Enacts, 
that so much of the recited acts as relates to the punishment of per¬ 
sons convicted of offences for which they are liable under the stat. 
2 (Sf 3 W. 4,c, 62, to be transported for life, shall, from and after the 
commencement of this act, (1st October, 1837), be and the same are 
hereby repealed; and that, from and after the commencement of 
this act, every person convicted of any of such offences shall be liable 
to be transported beyond the seas for any term not exceeding fifteen 
years nor less than ten years, or to jje impiisoned for any term not 
exceeding three years. 


Sect. 3— Place and Mode of Imprisonmeint\ —Enacts, that, in award¬ 
ing the punishment of imprisonment for any offence punishable under 
this act, it shall be lawful for the court to direct such imprisonment 
to be with or without hard labour, in the common gaol or house of 
correction, and also to direct that the offender shall be kept in soli¬ 
tary confinement for any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, not exceeding one month 
at any one time, and not exceeding three months in any one year, as 
to the court in its discretion shall seem meet. (See ante,p. 169). 

Indictment for stealing Horses, Cows, Sheep, ^c. 

Commencement as ante, p, 169]—one mare, (** horse, mare, gelding, 
colt, or filly, hull, cow, ox, heifer, or calf, ram, ewe, sheep, or lamb ’j, 
of the price of ten pounds, of the goods and chattels of one J. N., 
then and there feloniously did steal, take, and lead away; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. If the m- 
dictment be for stealing a hull, ^e., or sheep, Ij^c., say ** drive away ” 
instead of **lead away.** The indicUnent must give the animal one of 
the descriptions mentioned in the statute / otherwise the defendant can be 
punished as for simple larceny merely, R. v. Beaney, R. ^ R. 416. 

Felony, 7 4* Q transportation for not more than 

k2 
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fifteen nor lese than ten yearsy or imprisonment not exceeding three years, 
7 W, 4L Viet, c. 90, s. 1, with or without hard labour, and with or 
loithout solitary confinement, such confinement not exceeding one month 
at any one time, nor three months in any one year. Id, s, 8# 

« « 

. Evidence, 

Prove a larceny of the mare, &c., as directed ante, p. 170, See 
R, V. Phillips, B. V. Crump, ante, />. 180: R, y, CcMage, ante, 
p, 181: B. Y, Harvey, ante, p. 183; B, v. Pear, R, v. Charleumd, 
ante, p, 187: R, v. Banks, R, v. Stock, R, v. C, Smith, ante, 
p. 189. Where the defendant removed sheep from the fold into 
the open field, killed them, and took away the skins merely; the 
judges held, that removing the sheep from the fold was a sufii- 
cient driving away to constitute larceny. R, v, Rawlins, 2 East, 
P, C. 617* But where, upon an indictment for sheep-stealing, 
the evidence was that the carcases of the sheen were found ly¬ 
ing in the gripe of a ditch, killed, and the tallow and fat taken 
away, the judges held that the removal of the sheep to the ditch for 
the purpose of killing them was not such a removal as would con¬ 
stitute a larceny of tnem within the meaning of the statute. R, v. 
Williams, 1 mood, C, C. 107. {See the next precedent'). Upon 
the trial of an indictment for horse-stealing, the prosecutor stated 
that he had agisted the horse on the land of another at some dis¬ 
tance, and that, hearing from that person of the loss of the horse, he 
went to the field where the horse nad been put to feed, and disco¬ 
vered that he was gone; but neither the agistor nor his servant was 
called as a witness: Gurney, B., held, that this was not sufficient 
evidence against the prisoner, for it was not shewn that he might not 
have obtained possession of the horse honestly. B, v. Yend, 6 (J. P, 
176. 

The evidence must correspond with the description of the animal 
in the indictment. If the animal stolen be specifically mentioned 
in the statute, it must be described and proved to be of that par¬ 
ticular description, for the enumeration of the several kinds in the 
statute conti^istinguishes the one from the other. Thus, an in¬ 
dictment for stealing a cow has been holden not to be supported by 
evidence of stealing a heifer, because the repealed statute, 15 G, 2. 
e. 34, upon which that indictment was framed, mentioned both cows 
and heifers. R, v. Cook, 1 Leach, 105; 2 Ekist, P, C, 616. And 
where a defendant was indicted for stealing sheep, and they appeared 
by the evidence to be lambs, the judges held that the evidence did 
not support the indictment. R, v. Loim, 1 Mood, C, C. 160. See R, 
V. Birket, 4 C,SfP, 216. For the same reason, an indictment for 
stealing a sheep was held not to be supported by proof of stealing an 
ewe. R. V. Puddifoot, 1 Mood, C, C, 247. Bvd see now Beg, v. 
M^Culley, 2 Mood, C. C. 34, and Reg. v. Spicer, \C,S^K. 699, contra; 
for sheep is a generic name : aMe,p, 51. An indictment for stealing t 
colt or filly would be supported ny evidence of the larceny of a foal, 
because colt or filly means a young horse or mare; and a foal is not 
specifically mentioned in the statute. So it has been holden, that 
evidence of stealing a filly would support an indictment upon the 
repealed stat. 2 (Sf 3 Ed, 6, for stealing a mare, because that statute 
mentioned merely horses, geldihgs, mares. B, v. Welland, R, S; B, 
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494. A rig sheep or wether may properly he described as a sheep. 
JR. y. Stroud, 6 C.S^ P. 635. 

It should be observed, that this statute applies only to the steal¬ 
ing of live cattle, and that, if dead animals be stolen, it is but a com¬ 
mon larceny, and the punishment is different. Aa to the description * 
of dead cmimals, see ante,p. 171* 

Indictment fs»‘ kiUing Horses, SfC,, vnth intent, 8^e, 

Conmmcemmt as ante, p. 169]--one sheep, {“horse, mare, gelding, 
colt, or filly, huU, cow, ox, heifer, or calf, ram, ewe, sheep orlamR^), 
of the price of twenty shillings, of the goods and chattels of J. N., 
then and there being found, then and there feloniously and wilfully 
did kill, with a felonious intent then and thei'e to steal, take, and 
carry away part of the darcase, (“ the carcase or skin, or any part of 
the cattle so Mlled*), that is to say, [the inward fat] of the said sheep ; 
against the form of the statutes in such case made and provided, and 
against the pence of our lady the Q,ueen, her crown and dignity. The 
animal killed mmt he described hy one of the names mentioned in the 
statute. B. v. Bean^, R, ^ B. 416. {See ante, p. 196). 

Felony, 7 <Sf 8 6?. 4, c. 29, s. 26, {aMe,p. 196), transportation for not 
more than fifteen nor less than ten years, or imprisonment not exceeding 
three years, 7 W. 4 1 Viet. c. 90, s. 1, {ante, p, 196), with or toithout 

hard labour, and with or without solitary confinement, such confinement 
not exceeding one month at any one time, nor three months in any one 
year. Id. a. 3, (ante,p. 195). 

Fm'dence. 

To support this indictment, you must prove two things :— 

1. That the defendant killed the sheep : and this is proved either 
positively, as by a witness who saw him do it; or by circumstantial 
evidence, as, for instance, that the skins were found in his posses¬ 
sion, or were sold by him to another person, or the like. (/Sfee ante, 
p. 122). Where the defendant was indicted for killing a lamb with 
intent to steal part of the carcase, and the evidence was, that he cut off 
the leg of the lamb whilst it was alive, and carried the leg away be¬ 
fore the animal died ; the lamb afterwards died of the wound ; the 
judge at the trial thought that, as the death wound was given before 
the theft, it was sufficient, and the defendant was convicted; the 
judges afterwards were unanimous that the conviction was right. B. 
V. Vlay, R. B. 387: see also Beg. v. Sutton, 2 Mood. C. 0.29; 8 
a Si P. 291. 

2. That he killed the sheep with the intent stated in the indict¬ 
ment. The best proof of this is, that the part of the carcase men¬ 
tioned was actually stolen. But if the defendant were caught in the 
fact, that is, after Icilling the sheep, but before he had actually cut it 
up, then it is for the jury to say, upon a consideration of the facts of 
the case, whether he did not intend to steal the carcase. Upon an 
indictment for killing three sheep, with intent to steal the whole of 
the carcases, the jury found that the defendant intended to steal a 
part of the carcases only ; but the judges were of opinion that the 
evidence was sufficient to sustain the indictment, as the statute 
meant to make* it immaterial whether the intent was to steal the 
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wbole of a part only of the carcase. R, r. William, 1 Mood, C, G, 
107. 

Ih this, as in the last case, the evidence must correspond with the 
description of the animal in the indictment. {^See ante, p, 196). _ 

■ » . 

STEAUNO DOOS, 


Statute, 

8 Sf 9 Viet. c. 47, e. 1 .]—Recites and resale 7 ^ 8 G. 6, c. 29, s. 
31, so far as relates to dog stealing, and to dealing tvith the offenders in 
respect of the said offend. 

Sect. 2]—Enacts, that, if any person shall steal any dosp, every 
such offender shall be guilty of a misdemeanor, and, being convicted 
thereof before any two or more justices of the peace, shall, for the 
first offence, at the discretion of the said justices, either be committed 
to the common gaol or house of correction, there to be imprisoned 
only, or be imprisoned and kept to hard labour, for any term not ex¬ 
ceeding six calendar months, or shall forfeit and pay, over and above 
the value of the said dog, such sum of money, not exceeding 10^., 
as to the said justices slml seem meet; and if any person so con¬ 
victed shall afterwards be guilty of the said offence, every such 
offender shall be guilty of an indictable misdemeanor, and being 
convicted thereof, shall be liable to suffer such punishment, by fine 
or imprisonment, with or without hard labour, or by both, as the 
court in its discretion shall award, pi ovided such imprisonment do 
not exceed eighteen months. 

Sect. 3 —Knomnply being in posseswm of^ stolen Dogs, or the Skin 
thereof —Enacts, that, if any dog, or the skin thereof, shall be found 
in the possession or on the premises of any person, by virtue of any 
search warrant, to be panted as is hereafter in that behalf pro¬ 
vided,, the justice by whom such search warrant was granted may 
restore the same to the owner thereof, and the person in whose pos¬ 
session, or on whose premises the same shall be so found, (such person 
knowing that the dog has been stolen, or that the skin is the 
skin of a stolen dog), shall, on conviction before any two or more 
justices of the peace, be liable, for the first offence, to pay such sum 
of money, not exceediujg; 20^., as to the justices shall seem meet; and 
if any person so convusted shall be afterwards guilty of the said 
offence, every such offender shall be deemed guilty of a misdemeanor, 
and punishable accordingly. 

Sect. 4 —Advertising for the Bdum of stolen Dogs~\^'^Ta&e\n, that 
if any person shall publicly advertise or offer a reward for the return 
or recovery of any dog which shall have been stolen or lost, and 
shall in_ such advertisement use any words purporting that no ques¬ 
tions will be asked, or shall make use of any words in any public 
advertisement purporting that a reward will be given or paid for any 
d<^ which shall have been stolen or lost, without seizing or making 
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any inqui^ after the person producing such eveiy each person 
shall forfeit the sum of 25^. lor every such omnce,' to ^ny persoii 
who will sue for the same, by action of debt, to be recoverea with 
full costs of suit. • . 

4 

Sect, h—Apprehension of Offevd&rsX —^Enacts, that any person 
found committing any offence punishable either upon summazy con¬ 
viction or upon indictment by virtue of this act, may be immedi¬ 
ately apprehended, without a warrant, by any police officer, or by 
the owneir of the dog with respect to whicn the offence shall be 
committed, or by his servant, or any person authorized by him, and 
forthwith taken before some neighbouring justice of the peace, to 
be dealt with according to law; and if any credible witness shall 
prove upon oath, before a justice of the peace, a reasonable cause 
to suspect that any person has in his possession or on his premises 
any stolen dog, such justice may grant a warrant to search for such 
dog; and any person to whom any dog shall be offered to be sold 
or delivered, if he shall have reasonable cause to suspect that such 
dog has been stolen, is hereby authorized, and, if in his power, is 
required to apprehend, and forthwith to convey before a justice of 
the peace, the party offering the same, together with such dog, to be 
dealt with according to law. 

Sect. 6 —Taking Reusard under Pretence of recovering stolen Dogs \— 
Enacts, that any person who shall corruptly take any money or 
reward, directly or indirectly, under pretence or upon account of 
aiding any person to recover any dog which shall have been stolen, 
or which snail be in the possession of any person not being the 
owner thereof, shall be guilty of a misdemeanor, and punishable 
accordingly. 


Indictment for stealing a Dog, after a premons Conviction. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 

M., labourer, on the-day of-, in the seventh year of the reign 

of our sovereign lady Victoria, at —— in the county aforesaid, 
was duly convicted before .T. P., Esq., and the Rev. 0. R., clerk, two 
of her MajesW’s justices of the peace for the said county, for that 
he the said J. S., on [S^c. as in the first convictiont to the words'X 
against the form of the statute in such case made and provided; and 
the said J. S. was thereupon then and there adjudged, for his said 
offence, to be committed to and imprisoned in the house of correc¬ 
tion in and for the said county, for the term of three calendar 
months. And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said J. S. afterwards, and after he had been 
so convicted as aforesaid, to wit, on the 3rd day of August, in the 
year last aforesaid, at the parish first aforesaid, in the county afore¬ 
said, one dog, of the value of two pounds, the property of J. N., 
then and there unlawfully did steal, take, and carry away; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her cro^ and dignity. 

Misdemeanor; fine or imprisonment^ with or wimout hard labour, 
not exceeding eighteen calendar months, or both, 8 4* 9 Viet, c, 47> s. 2. 
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Evidence. 

Prove the former conviction, {jsee p.^ 125), the identity of 
the defendant, the larceny of the dog, as directed ante^ p. 17Q ei 
»eq.f and that it is the property of J. N. The value is immaterial. 

— 

STBAtlNO, REMOVING, OBLITERATING, &C. RECORDS, &C. 


StaivAe, 

^ 8^ BG. 4^ e, 20, s. 21]—Enacts, that, if any person shall steal, 
dr shall, for any fraudulent purpose, take from its place of deposit 
for the time being,.orfrom any person having lawful custody thereof, 
or shall unlawfully or maliciously obliterate, injure, or destroy, aiw 
record, writ, return, panel, process, interrogatory, deposition, affi¬ 
davit, rule, order or warrant of attorney, or any original document 
whatsoever of or belonging to any court of 10001 * 1 , or relating to any 
matter civil or criminal, begun, depending, or terminated in any 
such court, or any bill, answer, interrogatory, deposition, affidavit, 
order, or decree, or any original document whatsoever of or belong¬ 
ing to any court of equity, or relating to any cause or matter begun, 
depending, or terminated in any such court, every such offender 
shall be guilty of a misdemeanor, and, being convicted thereof, shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for the term of seven years, or to suffer such other punishment 
by fine or imprisonment, or by both, as the court shall award; and 
it shall not in any indictment for sucii offence be necessary to allege 
that the article, in respect of which the offence is committed, is the 
property of any person, or that the same is of any value, 

indiefment/br stealing a Recordy Sje, 

Commencement as antCy p. lf>9]—certain judgment-roll of the 
court of our lady the Queen, before the Queen herself, any recordy 
wriiy return, panel, process, interrogatoryy deposiliony affidavit, rule, 
order, or warrant of attorney, or any original document whatsoever, of 
or belonging to any court of record, or relating to any matter civil or 
criminal, begun, depending, or terminated in any such court, or any bill, 
answer, interrogatory, deposition, affidavit, order, or decree, or amf ori¬ 
ginal document whatsoever, of or belonging to any court of equity, o re¬ 
lating to any cause or matter begun, depending, or terminated in any suck 
court**), then and there being found, then and there unlawfully did 
steal, take, and carry away ; against the form of the statute in such 
case made and provided, and against the peace of out lady the Queen, 
her crown and dignity. It is not necessary to allege that the record, Sfc. 
is the property ^ any person, or is of any value, 7 ^ 8 Cr. 4, c. 29, 
s, 21. 

jR^demeanor, tramportation for seven years; or imprisonment (with 
or without hard labour, for the whole or any part of the imprisonment, 
and with or without solitary confinement,! ^8 G. 4, e. 29, s. 4, (ante, 
p, 169), such confinement not exceeding one month at any one time, nor 
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three mmths in any one year, 7 W. 4-^ 1 Viet. c. 90, e, 6, {axAe, p, 169]^ 
or fine, or both, 7 4, c. 29, $: 21. This offence is not triable at 

any quarter sessions, 5^6 T^ct, e, 38, s, 1, (ante, p, 69). 

JSvidenee. 

Prove a larceny of the record, &c., described in the indictment, as 
directed anfe, p. 172 etseq. It is an indictable.offence at common 
law to steal the parchment upon which a record, not concerning the 

realty, is written. jR. v. Walker, X Mood, C, C. 155.. 

• « 

Indictment for taking a Becord, S^c.,from its Place of D^mit, 

Commencement as ante, p. 169]—a certain jvidgment*roH of. the 
court of our said lady the Queen before the Queen herselfj (see the 
last precedent), from its place of deposit for tlie, time being, to wit, 
from the treasury of the said court, [or, from one J. N., the, said 
J. N. then and there having the lawful custody of the same], unlaw-' 
fully and for a fraudulent purpose, did take; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. If possible, add asecond 
count specifying the fraudulent purpose. (See post, p. 202.) 

Misdemeanor, see the la^t precedent. 7 90.4, c. 29, s. 21. 

Evidence. 

Prove that the record, &c., described in the indictment was depo¬ 
sited in the treasury of the court of Queen’s Bench, or other place 
mentioned in the indictment, and that such was its proper place of 
deposit; or, that the person from whose custody the record, &c., is 
charged in the indictment, to have been taken, was by law entitled to 
have, and in fact had, possession of it at the time. That the defend¬ 
ant took the record, &c., from the place or person mentioned in the 
indictment, which may be proved either by positive or circumstantial 
evidence. (See ante, p. 122). And that lie took it for a fraudulent 
purpose, which, in most cases, can only be matter of inference from 
circumstances, and is not capable of direct proof. The mere taking 
is evidence from which fraud may fairly be presumed, unless it be 
satisfactorily explained by the defendant. 


Indictment for obliterating, injuring, or destroying a Record, S^’C. 

Commencement as ante, p. 169]—a certain judgment-roll of the 
court of our said lady the Queen before the Queen herself, (see su¬ 
pra), then and there being found, then and there unlawfully and 
maliciously did obliterate, obliterate, injure, or destroy**) ; against 
the form of the statute in such case made and providjpd, and against 
the peace of our lady the Queen, her crown and dignity. 

Misdemeanor, see the last precedent hut one. 7 9 G,4,c, 29, 

8 . 21 . 

Evidence. 

Prove the obliteration, iniury, or destruction, of the record, &c., 
by the defendant as stated in the indictment. Prove that it was 

k3 
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done maliciously, which may be inferred, if it be proved to have been 
done wilfully. 


STEALING, DESTBOTINO, OB CONCEALING A WILL, &C. 


StatfOe^ 

7 8 (S’. 4, c. 29, s, 22*]—Enacts, that, if any person shall, 

either during the life of the testator or testatrix, or after his or her 
death, steal, or for any fraudulent purpose destroy or conceal, any 
will, codicil, or other testamentary instrument, whether the same 
shall relate to real or personal estate, or to both, every such offender 
shall be guilty of a misdemeanor; and being convicted thereof, shall 
be liable to any of the punishments which the court may award as 
hereinbefore last mentioned, (a. 21, aracyp. 200); and it shall not in 
any indictment for such offence be necessary to allege, that such will, 
codicil, or other instrument, is the property of any person, or that 
the same is of any value. 

Sect. 24 —Not to deprir)e Party grieved of Remedyy and mt to apply 
tn certain Cases '^—Provides and enacts, that nothing in this act con> 
tained, relating to either of the misdemeanors aforesaid, nor any nro- 
ceeding, conviction, or jud^ent to be had or taken thereupon, snail 
prevent, lessen, or impeach any remedy at law or in equity, which 
any party, aggrieved by any such offence, might or would have had 
if this act had not been passed ; but nevertheless, the conviction of 
any such offender shall not be received in evidence in any action at 
law or suit in equity against him ; and no person shall be liable to 
be convicted of either of the misdemeanors aforesaid, by any evi¬ 
dence whatever, in respect of any act done by him, if he shall at any 
time, previously to his being indicted for such offence, have disclosed 
such act on oath, in consequence of any compulsory process of any 
court of law or equity in any action, suit, or proceeding, which shall 
have been bond fide instituted by any party aggrieved; or if he shall 
have disclosed the same in any examination or deposition before any 
commissioners of bankrupt. 


Indictment, 

Commmeemcni as ante, p. 169.]—A certain will and testamentary 
instrument any will, codidl, or other testamentary instrumenf^) 
of one J. N., then and there being found, unlawfully did steal, take, 
and carry away, [or, unlawfully, and for a fraudulent purpo^, did 
destroy and conceal]; against the form of the statute m such case 
made and provided, and against the peace of our lady the Queen, 
her crown and dignity, v^ere the indictment is for destroying or 
concealing a will, ^c., and another count speaf^g the frcmdulent pur¬ 
pose, if it can be doM with certain^. In Reg, v. Morris, ^ C, 6^ P, 
89, Alderson, B., intimated an (mnion that such stedmnent was ne- 
cesswy to the validity of the indictment. It is not necessary to alkge 
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that the will^ SfC., is the property of amp person^ or is of anp value* 7 ^ 
8 6?.4, c. 29,«. 22. 

MisdemeanoTy transportation for seven pears; or imprisonmenty {with 
or vnthout hard lahowr for the whole or anp part of the imprisontnenty 
and with or without solttarp eonfmement, 7 ^ 8 6^. 4, c. 29, s, 4, (antey p^ 
169); such confnemmt not exceeding one month at anp one timey nor 
three months in anp one pear. 7 W. 4^1 Viet. c. 90, s. 6, {antSy 
ft, 169), or finsy or both. 7 8 O'. 4, c. 29, s. 22. This offerwe 
is not triome at anp quartor sessions. 6 6 V^ict. c. S8, s. 1, (antCy 

p. 69). 

Emdence. 

Prove a larceny of the will, &c., as directed anfSy 172 et seq.\ 
or if the indictment be for destroying or concealing a will, &c., prove 
the destruction or concealment by the defendant, as stated in the in¬ 
dictment ; and also the fraudulent purpose for which he did it. The 
fraudulent purpose can, in Aiost cases, be only matter of inference, 
not capable of direct proof; (see Reg. v. MwrriSy 9 C. P. 89); but 
the mere destruction or concealment, unexplained by the defendant, 
is evidence from which fraud may fairly be presumed. It is imma¬ 
terial whether the will, &c., be stolen during the life or after the 
death of the testator, or whether it relate to real or personal estate, pr 
to both. 7 ^ 8 (7. 4, c. 29, s. 22. 

No person can be convicted of this offence by any evidence what¬ 
ever, in respect of any act done by him, if, at any time previously 
to his being indicted for the offence, he shall “ have disclosed such 
act on oath, in consequence of any compulsory process of any court 
of Jaw or equity, in any action, suit, or proceeding which shml have 
been bond fide instituted by any party aggrieved ; or if he shall have 
disclosed the same in any examination or deposition before commis¬ 
sioners of bankrupt.” 7 8 <r. 4, c. 29, s. 24. 


STEALING WRITINGS, &C., RELATING TO REAL ESTATE. 


Statute. 

T 6; ^ G. 4, c. 29, s. 231—Enacts, that if any person shall steal 
any paper or parchment, written or printed, or partly written and 
partly printed, being evidence of the title, or of any part of the title, 
to any real estate, every such offender shall be deemed guilty of a 
misdemeanor, and, being convicted thereof, shall be liable to any of 
the punishments which the court may award, as hereinbefore last 
mentioned, («. 21, anteyp. 200); and in any indictment for such offence, 
it shall be sufficient to allege the thing stolen to be evidence of the 
title, or of part of the title, of the person, or of somS^ one of the per¬ 
sons having a present interest, whether legal or equitable, in the real 
estate to which the .same relates, and to mention such real estate, or 
some part thereof; and it diall not be necessary to allege the thing 
stolen to be of any value. 

Sect. 2^.—r{Ante, p. 202). 
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IndictmaU. 

Commencement ae antCy p. 169] — a certain written parchment 
(** any paper or parchment, toritten or printed, or partly written and 
/Hirtly printed**) the property of J. N., being evidence of the title 
'•or, of part of the title] of the said J. N. to a certain real estate 
'or, to part of a certain real estate] called Whiteacre, in which said 
real estate the said J. N. then and there had, and still hath, a pre¬ 
sent interest, then and there being found, then and there unlawfully 
did steal, take, and carry away; against the form of the statute in 
such case made and provided, and a^nst the peace of our lady the 
Queen, her crown and dignity. Ada a second coimt, describing the 
nature of the instrument more particularly thus: —a certain other 
written parchment, containing a deed of release between A. B., of the 
one part, and C. D,, of the other part, the property of J. N., being 
evidence, &c. It ie suMderd to allege the thing stolen to he evidence ^ 
the title, or of part of the title, of the person, or of soTne one of the 
persons, having a present interest, whether legal or equitable, in the real 
estate to which the same relates; and to mention such rml estate, or 
some part thereof; and it is not necessaty to allege the thing stolen to be 
of any value. 

Misdemeanor, transportedion for seven years ; or imprisonmmt,{with 
or without hard labour for the whole or any part of the imprisonment, 
and with or without sditary confvnemmt, 7 8 6r. 4, c. 29, s. 4, {ante, 

p, 169), such confinement not exceeding one month at any one time, nor 
three months in any oneyear, 7 IF. 4 1 Viet, c. 90, s. 5, (ante, p. 169) ), 

or fine, or both. 7 Q G. 4, c. 29, s. 23. This offence is not triable at 
any quarter sessions, 6 (Sjf 6 Vkt, c, 38, s, 1, (ante, p, 69). 

Eddmce, 

Prove a larceny of the written parchment, as directed ante, p, 170 
d seq,; for, although this is not a felony, the jury must be satisfied 
that the defendant took the parchment under such circumstances as 
would have amounted to larceny if the parchment in question had 
oeen the subject of larcenv. R, v. John, 7 C, P. 324. Prove, 
also, that it is evidence of the title or part of the title of J. N. to the 
real estate mentioned in the indictment, or part of it, which may be 
done by producing the instrument, or giving secondary evidence of 
it, (see ante, p. 112), and by shewing how J. N. claims the estate. 
Prove also, that, at the time of the larceny, J. N. had a present in¬ 
terest, legal or equitable, in the real e&tate, of his title to which the 
written parchment is evidence. The words of the statute are ^ pre¬ 
sent interest,” which were probably used in contradistinction to a con¬ 
tingent interest, which may never be realised, and were intended to 
mean a possession or perception of rents or profits by the prosecutor 
or his trustee, or the immediate right thereto. 

No person can be convicted of tnis offence by any evidence what¬ 
ever in respect of any act done by him, if at any time previously to 
his being^ indicted for the offence he shall “ have disclosed such act 
on oath in consequence of any compulsoiy process of any court of 
law or equity, in any action, suit, or proceeding, which shall have 
been bona fide instituted by any party aggrieved; or if he shall have 
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disclosed the same in any examination or deposition before commis> 
sioners of bankrupt.” 7 4* 8 ( 7 . 4 , e. 29 , a. 2 ^- p. 202 ). 


STEALING, OB SEVERING WITH INTENT TO STEAL^ ORE, &C., TROM A. 

MINE. 


* SteOute. 

7 S^QG. 4, c, 20, 8. 37]—^Enacts, that if any person shall steal 
or sever with intent to steal, the ore of any metal, or any»lapis ca> 
laminaris, manganese or mnndick, or any wad, black cawke, or black 
lead, or any cou or cannel coal, from any mine, bed, or vein thereof, 
respectively, every such offender shall be guilty of felony, and being 
convicted thereof, shall be liable to be punished in the same manner 
as in the case of simple larceny. (Ante, p, 168). 

Indictment, 

Commmcement m ante, p. 169]—^twenty pounds weight of copper 
ore, (**the ore of any metaly or any lapis calaminaris, manganese 
or mundicky or any wady black cawkcy or black leady or any coal or 
cannel eoal**)y of the value of twenty shillings, the property of 
J. N., in a certain mine of copper ore (** mme, bedy or vein thereof 
respectively**) of the said J. N., there situate, then and there being 
found, from the said mine then and there feloniously did steal, take, 
and carry away [or, feloniously did sever, with intent the same then 
and there feloniously to steal, take, and carry away]; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. An indictment 
alleging that the defendantSy being persons emptied in] a minCy in the 
parish of 3^c.y in the county of Cornwally on S^c.y at <^c., did steal certain 
ore, the propoty of the adventur&rs in the said minCy then and there 
being foundy does not sufficiently shew that the ore was stolen from the 
minCy within this statute. Beg. v. Trevennery % M.S^ Bob. 476. 

Felonyy transportation for seven yearsy or imprisonmera not ^eceeding 
twoyearsy (with or without hard labour for the whole or any part of the 
imprisonmenty and with or without solitary confinementy 7 3 G.^e, 

29, s. 4, (antSy p. 169), such eonfmesnent not exceeding one month at any 
one HmOy nor three months in any me yeary 7 W, 4^1 Viet. e. 90, s. 5, 
(antCyp. 169)), andy if a maU, to be once, twiccy or thricey pMicly or 
privately whippedy in addition to the imprisonmenty if the oouft shall 
think ft, 7 G,^e, 29, s. 87. 

Evidence. 

Prove a larceny of the ore, &c., as directed ante, p. 170 et seq,, 
or, if a severance with intent to steal be alleged in the indictment, 
prove the severance and circumstances from which the jury may 
imply the intent. (See onte, p, 102). Prove, also, that the mine 
was at the time in the possession or occupancy of J. N., and is situate 
as described in the indictment. 

It is not larceny for miners employed to bring ore to the surfi»;e. 
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and paid by the- owners according to the quantity produced, to re¬ 
move from the heaps of other miners ore produced by them, and 
add it to their own, in order to increase their wa^s, the ore still re- 
mainin g in the possession of the owner. jS. v. Wdb, 1 Mood, C, C, 
431. 


STJEALINO OR CUmRO TREES, &C. 


Statute. 

7 Sf Q G, 4, c. 29, s. 38 J—^Enacts, that, if any person shall steal, 
or shall cut, break, root up, or otherwise destroy or damage with in¬ 
tent to steal, the whole or any part of any tree, sapling, or shrub, or 
any underwood, respectively, growing in any park, pleasure-ground, 
garden,orchard, or avenue, or in any ground adjoining or belonging to 
any dwelling-house, every such offender (in case the value of the 
article or articles stolen, or the amount of the injury done, shall ex¬ 
ceed the sum of one pound) shall be guilty of felony, and, being con¬ 
victed thereof, shall be liable to be punished in the same manner as 
in the case of simple larceny ; (ante^p. 168) ; and if any person shall 
steal, or shall cut, break, root up, or otherwise destroy or damage 
with intent to steal, the whole or any part of any tree, sapling, or 
shrub, or any underwood, respectively, growing elsewhei'e than in 
any of the situations hereinbefore mentioned, every such offender (in 
case the value of the article or articles stolen, or the amount of the 
injury done, shall exceed the sum of five pounds) shall be guilty of 
felony, and, being convicted thereof, shall be liable to be punished in 
the same manner as in the case of simple larceny. (Ante, p, 168). 

Indictment fot' stealing or cutting, ^c., with intent to steal. Trees, S^c., 
in Parks, Sfc., value above 11, 

Ommencement as ante, p. 169]—one oak tree the whole or any 
part of any tree, sapling, or shrub, or any underwood*), of the value of 
two pounds *, the property of J. N., then and there growing in a 
certain park (*^park, pleasure-ground, garden, orchard, avenue, or any 
ground adjoining or belonging to any dwelling-housi^\ of the said 
J. N., there situate in the said park, then and there leloniously did 
steal, take, and carrv away, [or, feloniously did cut, (** cfUt, weak, 
root «», or otherwise destroy or damagd*), with intent the same then 
and there feloniously to steal, take, and carry away, thereby then 
and there doing injury to the said J. N., to an amount exceeding the 
sum of one pound, to wit, to the amount of two pounds] ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Q,ueen, her crown and dignity. 

* If the %ndifd,mmt be for cutting, S^e., with intent to steal, omit this 
aUMOtion of value. 

Felony, transportation for scorn years, or imprisonment rut exceeding 
twoyMrs, (with or without hard lodtour for the whole or any part of the 
imprisonment, and with or without solitary &mfinement, 7 ^ 8 4, c. 

29, s, 4, (ante, p, 169), such confin&nent not exceeding one numth at any 
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* 

me timet months in any oneyear^ 7 W, 4^1 Vict» e, 90, s, 6,' 

antetp, 169), md, if a maU, to he once, tteiee, or thrift publiely or 
privately whippedy In addition to the imprisonment, if the court shall 
think fit, 7 8 Q. 4, e. 29,«. 88* 

i 

Evidence, 

Prove a larceny of the tree, as directed ante, j?.170 et se^,; _ or, if 
the indictment allege that the defendant cut &c. the tree with intent 
to steal it, prove the cutting, &c., as stated in the indictment, and 
•circumstances from which the jury may infer the intent. {See ante, 
p. 102). In the former case, the value of the tree, and in the lat> 
ter, the amount of the injury done, must be proved to exceed the 
sum of 1^. But, if several trees be stolen or cut at the same time, 
and the value or injury done exceed that amount in the aggregate, it 
will be sufficient. Prove that the tree, &c., stolen or cut, &c., was 
at the time growing in a park, &c., belonging to or in the occupation 
of J. N., and situate as described in the indictment. The words 
“ adjoining any dwelling-house ” import actual contact; and, there¬ 
fore, ground separated from a house by a narrow walk and paling, 
wall, or gate, is not within their meaning. R. v. Hodges, Moo, ^ 
M, 341. 


Indictment for stealing or cutting, S^c., with intent to steal Trees, S^c., 
growing elsewhere, value above 61, 

Commeneement as ante, p. 169]—one ash tree {“the whole or any 
part of any tree, sapling, or shnio, or any underwood**), of the value 
of six pounds *, the property of J. N., then and there Rowing in a 
certain close {“elsewhere, than in a park, pleasure-ground,garam, or-- 
chard, avenue, or any ground adjoining or belonging to any dwelling' 
house**), of the said if. N., there situate, in the said close then and 
there feloniously did steal, take, and carry away [or, feloniously did 
cut {“cut, breoM, root up, or otherwise damage or destroy**), with in¬ 
tent the same then and there feloniously to steal, take, and carry 
away; thereby then and there doing injury to the said J. N, to an 
amount exceeding the sum of live pounds, to wit, to the amount of 
six pounds] ; agmnst the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. 

* If the indictment be for cutting, S^c., with intent to sdml, S^c., omit 
this allegatim of value. 

FeUmy, see the Usst precedent, 7 df 8 6^. 4, c. 29, s, 88, {ante, 

p. 206). 

Evidence. 

Prove a larceny of the tree, as directed ante, p, 170 et seq.; or, if 
the indictment allege that the defendant cut, &c. the tree witli 
intent to steal it, prove the cutting, as stated in the indictment, and 
circumstances from which the jury may infer the intent. {See ante, 
p. 102). In the former case, the value of the tree, and, in the latter, 
the amount of injury done, must be proved to exceed the value of 
61. ; but if several trees be stolen or cut at the same time, and the 
value or injmry done in the aggregate exceed that amount, it will be 
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sufficient. Prove that the close in which the tree was stolen or cut 
helon^d to, or was in the occupation of, J. N., and*was situate as 
descrihed in the indictment. It is not necessary to prove that the 
close was not a park, &c. 


stBALtNO on cnmiro trees, akter two pbevious convictions. 


Statute^ 

7 ^ 8 4, c. 29, 8. S9]—Enacts, that if any person shall steal, 

or shall cut, break, root up, or otherwise destroy or damage with in¬ 
tent to steal, the whole or any part of any tree, sapling, or shrub, or 
any underwood, wheresoever the same may be respectively grow¬ 
ing, the stealing of such article or articles, or the injury done, being 
to the amount of a shilling at the least, every such offender, being 
convicted before a justice of the peace, shall, for the first offence, for¬ 
feit and pay, over and above the value of the article or articles stolen, 
or the amount of the injury done, such sum of money, not exceed¬ 
ing five pounds, as to the justice shall seem meet; and if any person 
so convicted shall afterwards be guilty of any of the said offences, and 
shall be convicted thereof in like manner, every such offender shall 
for such second offence be committed to the common gaol or house of 
coweetion, there to be kept to hard labour for such term, not exceed¬ 
ing twelve calendar months, as the convicting justice shall think fit; 
and if such second conviction shall take place before two justices, 
they may further order the offender, if a male, to be once or twice pub¬ 
licly or privately whipped, after the expii-ation of four days from 
the time of such conviction; and if any person so twice convicted 
shall afteiwards commit any of the said offences, such offender shall 
be deemed guilty of felony, and, being convicted thereof, shall be lia¬ 
ble to be punished in the same manner as in the case of simple larceny. 
(Ante, p. 168). 

Sect. 74]—Enacts, that every justice of the peace, before whom 
any person shall be convicted of any offence against this act, shall 
transmit the conviction to the next court of general or quarter ses¬ 
sions which shall be holden for the county or place wherein the of¬ 
fence shall have been committed, there to be kept by the proper 
officer among the records of the court; and upon a^ indictment or 
information against any person for a subsequent oimnee, a copy of 
such conviction, certified by the proper officer of the court, or proved 
to be a true copy, shall be sufficient evidence to prove a conviction 
for the former offence, and the conviction shall be presumed to have 
been unappealed against, until the eontiary be shewn. 

Indu^ment, 

Middlraex, to wit: The jurors for our lady the ^ueen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 

labourer, on the-day of-, in the seventh year of the reign of 

our sovereign lady Victoria, at- ^ in the county of-, was duly 
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convicted before J. P., one of her said Majesty’s justices of the peace 

for the said county of-, for that he the said J. S., on as 

in the first convicHon to the words] —against the form of the statute in 
such case made and provided; and the said J. S. was thereupon then 
and tnere adjudged, for his said offence, to forfeit and pay the sum^ 
of hve pounds over and above the value of the said tree so stolen 
as aforosaid, and the farther sum of two shillings, being the value of 

the said tree, and also fo pay the further sum of --shillings for 

costs; and, in default' of immediate payment of he said sums, to be 

imprisoned in the-, ard there kept to hard labour for the sp^e 

of-calendar months, unless the said sums should be sooner paid. 

And the jurors aforesaid, udon their oaths aforeaid, do further pre 

sent, that the said J. S. afterwards, on the-day of —, in the 

eighth year of the reign of our sovereim lady Victoria, at-, in 

the county of —, was duly convicted before L. S., one of her Ma¬ 
jesty’s justices of the peace for the said county of-, for that he 

setting out the second conviction in the same mann&r as the first, 
and proceed thm:] And the jurors aforesaid, upon their oath afore¬ 
said, do further present, that the said J. S., late of the parish of B., 
in the county of M., labourer, afterwards, and after he had been so 
twice convicted as aforesaid, on the third day of August, in the year 
last aforesaid, at the parish of B., in the county of M., one oak sap¬ 
ling, (** the whole or any part of any tree, sapling, or shrub, or any 
underwood ”), of the value of two shillings*, the property of J. N., 
then and there growing, (“ wheresoever growing”), then and there fe¬ 
loniously did steal, take, and carry away, lor, feloniously did cut, 
(“ cut, break, root up, or otherwise d^roy or damage”), with intent the 
same then and there feloniously to steal, take, and carry away; 
thereby then and there doing injury to the said J. N., to an amount 
exceeding the sum of one shilling, to wit, to the amount of two shiK 
lings]; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. 

* If the indictment he for cutting, S^c,, with intent to steal, omit this 
allegation of value. 

Felony, punishable as simple larc^y, 7 4, c. 29, s. 39. {See 

ante,p. 168). 

Evidence. 

Prove the two former convictions, {see ante, p. 126, and stgt. 7 <S|’ 8 
G. 4, c. 29, s. 74, ante, p. 208),—the identity of the defendant—^the 
larceny of the sapling, as directed ante, p. 170 et seq.; or, if the de¬ 
fendant be charged with cutting, &c., the sapling with intent to steal 
it, the cutting, as stated in the indictment, and circumstances from 
which the jury may imply the intent. {See ante, p. 102). Prove 
also that the sapling was growing on land belonging to or in the oc¬ 
cupation of J. N., and that, in the first case, the value, and, in the 
second, the amount of the injury done, exceeds one shil^g. 
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STEAUNO OB DESTBOYING PLANTS, &C., IN GABDENS, &C. 


, StatvOe, 

7 BG.4, c. 29, c. 42]—Enacts, that if any person shall steal, 

or shall destroy or damage, with intent to steal, any plant, root, 
fruit, or vegetable production, Rowing in any garden, orchard, 
nursery-ground, hot-nouse, green-^ouse, or conservatory, every such 
offender, Deing convicted thereof before a justice of the peace, shall, 
at the discretion of the justice, either be committed to the common 
gaol or house of correction, there to be imprisoned only, or to be 
imprisoned and kept to hard labour, for any term not exceeding six 
calendar months, or else shall forfeit and pay, over and above the 
value of the article or articles so stolen, or the amount of the injury 
done, such sum of money, not exceeding twenty pounds, as to the 
justice shall seem meet; and if any person so convicted shall after¬ 
wards commit any of the said offences, such offender shall be deemed 
guilty of felony, and, being convicted thereof, shall be liable to be 
punished in the same manner as in the case of simple larceny. 
{AntCf p, 168 ), 

Sect. 74.]— (Ante, p. 208). 

Indictment, 

Commencement as <mte, p. 20B, (setting out ike conviction to the 
VHyrdsy ]—against the form of the statute in such case made and 
provided ; and the said J. S. was thereupon then and there adjudged 
for his said offence to forfeit and the sum of twenty pounds, 
over and above the amount of the injury so done as aforesmd, and 
the further sum of six shillings, being the amount of the said injury; 

and also to pay the sum of-shillings for costs ; and, in default 

of immediate payment of the said sums, to be imprisoned in the 

-, and there kept to hard lab9ur for the space of — - calendar 

months, unless the said sums should be sooner paid. And the jurors 
aforesaid, upon their oath aforesaid, do farther present, that the said 
J. S., late of the parish of B., in the county of M., labourer, after¬ 
wards, and after he was so convicted as aforesaid, on the third day 
of August, in the year aforesaid, at the parish of B., in the county of 
M., twenty pounds weight of grapes, plant, root, fruit, or vege~ 
table prodnctior^') of the value of five shillings, the property of 
J. N., in a certain garden (^^garden, orchard, nursery-ground, hot- 
h^e, grem-kouse, or conservator^*) of the said J. N., there 
situate, then and there growing, then and there feloniously did steal, 
take, and carry away, [or, reloniously did damage (“dfeff^roy or 
damage**), with intent the same then and there feloniously to steal, 
take, and carry away] ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felony, punishable as simple larceny, (see ante, p, 168) ; 7 8 G, 

4, e. 29, s, 42. 
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Evidence, 

Prove the former conviction, {see antSip. 125) ; a larceny of the 
grapes, as directed mte^p. 170 et seq.; or, if the indictment allegd 
that the defendant damaged the grapes with intent to steal them, the 
damage as stated in the indictment, and circumstances from which 
the iury may infer t^ie intent. {See ante, p, 102). Prove, also, thht, 
at the time of the offence, the grapes were growing in a gai^en 
belonging to or in the occupation of J. N., and situate as described 
in the indictment. The words “plant,** or “vegetable production,** 
do not include young trees. R. v. Sbdqes, Moo, Sf M, 341. Whe¬ 
ther ground be properly described as a garden, is a question for the 
jury. Ib, 


■■ 

STEALIKO on CUTTING, WITH INTENT, &C., LEAD, UETAIi, OR 

EIXTURES. 


Statute. 

7 B (?. 4, c. 29, 8, 441—Enacts, that if any person shall steal, 
or rip, cut or break, with intent to steal, any ^ass or wood-work 
belonging to any building whatsoever, or any lead, iron, copper, 
brass, or other metal, or any utensil or fixture, whether made of 
metal or other material, respectively fixed in or to any building, 
whatsoever, or anything made of metal, fixed in any land, being 
private property, or for a fence to any dwelling-house, garden, 
area, or in any square, street, or other place dedicated to the public 
use or ornament, eveiy such offender shall be guilty of felony, and, 
being convicted thereof, shall be liable to be punished in the same 
manner as in the case of simple larceny; {ante^ p. 168); and in 
case of any such thing fixed in any square, street, or other like 
place, it shall not be necessary tt^llegc the same to be the property 
of any person. 


Indictment for stealing^ or cutting with intmty t^e,. Lead, S^c,, affixed 

to Buildings, S^c. 

Commmcemmt as ante, p, 169]—sixty pounds weight of lead, 
(^‘ any glass or teood-iffork belonging to any building whatsoever, or any 
lead, iron, copper, brass, or other metal, or any utensil, or fixture, 
whether made of metal or other material**), of the value of six 
shillings, the property of J. N., then and there being fixed to the 
dwelling-house (“a«y building whatsoever^*), of the said J. N., 
there situate, then and there feloniously did steal, take, and cany 
away [or, feloniously did rip,cut, and break, (“ rip, cut, or break**), 
with intent the same then and there feloniously to steal, take, and 
carry away] ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Q,ueen, her crown 
and dignity.' 
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_ ^ 

The venae can only he laid in the county in ichich the offence was 
committed, B, v, Millar^ 7 C, 8^ P, 665. 

Felony punishable as simple larceny, 7 ^ 8 4, c. 29, s, 44. {^See 

asaCi p, 168). 

Evidence, 

> 

Prove a larceny of the lead, &c., as directed antCj p, 170 ^ seq,; 
or if the indictment charged that the defendant ripped, &c. the lead, 
with intent to steal it, prove the ripping, &c., as stated in the indict> 
ment, and circumstances from wh’cli the iury may infer the intent. 
{See vmte, p, 102). Prove, also, that the house from which the lead 
was stolen or ripped was the dwelling-house of J. N., situate as de¬ 
scribed in the indictment. An unfinished building intended as a cart 
shed, which is boarded up on all its sides, and has a door with a lock 
on it, and the frame of a roof with loose gorse thrown upon it, be¬ 
cause it is not yet thatched, is a building within the meaning of this 
statute. B. v. Worrally 7 C. S; P. 616. Any material variance in 
the description of the building, between the indictment and evidence, 
will be fatal. 

An indictment for stealing a copper pipe fixed to the dwelling- 
house of A. and B., is not supported by proof of stealing a pipe fixed 
to two rooms of which A. and B. are separate tenants in the same 
house. B, V. Finchy 1 Mood. C. C. 418. Where a man (having 
given a false representation of himself) got into possession of a house 
under a treaty for a lease of it, and then stripped it of the lead, the 
jury, being of opinion that he obtained possession of the house with 
intent to steal the lead, found him guilty ; and he afterwards had 
judgment. R. v. Mundayy 2 Leachy 850 ; 2 E<isty P, C. 594. 

Upon an indictment on this section of the statute, the defendant 
cannot be convicted of a simple larceny. Reg, v. Goochy 8 U. & P. 
293. 


Indictment for stealingy or rippingy Sfc.y with intenty ^c.. Metal fixed in 
handy being privet Propertyy or for a Fence to a Dwelling-housey 
Sfc, 

Commencement as antCyp, 169]—^two hundred pounds weight of 
i;:on, anything made of metal**)y of the value of ten shillings, the 
properiy of J. N., then and there being fixed in certain land which 
was then private property, to wit, in a garden U* in any land hmng 
privede property**') of the said J.N. there situate, [or, fixed for a fence 
to a dwelling-house, dwelling-homey gardeUy or area**)y of the said 
J. N. there situate], then and there feloniously did steal, take, and 
carry away, [or, feloniously did rip, cut, and break, (“ ripy cut, o^ 
hreah**)y with intent the same then and there feloniously to steal, 
take, and carry away ] ; agmnst the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity, 

Felonyy punislmle as simple larceny, 7 8 6^. 4, o. 29, s, 44. (See 

antCy p, 168). 

Evidence, 

Prove a larceny of the iron, as directed a»fo, p, 170 et seq.; or, if 
the indictment charge that the defendant ripped, &c., the iron with 
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intent to steal it, prove the ripping, &c., and circumstances from 
Vr'hich the jury may infer the intent. (/She ante, p. 102). Prove, 
also, that the iron was fixed in a garden in the possession or occu¬ 
pation of J. N., that the garden was private property, and is situate 
as described in the indictment; or, if the indictment be for stealing, 
or ripping, &c., wifi intent to steal, iron fixed for a fence to a dwell¬ 
ing-house, &c., prove that the iron was fixed as stated in the indict¬ 
ment, that the dwelling-house was at the time in the possession or 
occupation of J. N.; and is situate as described in the indictment. 

^The defendant cannot be convicted of simple larceny. Beg, y. 

'Goochf (ante,p. 212). 


Indictment for stealing, or ripping, ^e., mth iroenit to steal. Metal peed 

in a Square, S^e, 

Commenmnent as ante, p. 169]—ten iron rails, of the value of five 
shillings, and twenty-five pounds weight of iron, of the value of 
five shillings, anything made of metaV^), then and there being fixed 
in a certain squaro called Grosvenor Square, (“ in any square, street, 
or other place dedicated to public use or ornament**), then and there 
feloniously did steal, take, and carry away, \or, feloniously did rip, 
cut, and break, (“rip, cut, or break**), with intent the same then and 
there feloniously to steal, take, and carry away], against the form of 
the statute in such case made nnd provided, and against the peace of 
our lady the Queen, her crown and dignity. It is not necessary in the 
indictment to allege the thing stolen, Sfc., to he the property of any per~ 
son. 1 8^ Q G. 4:, c. 29, s. 44. 

Felony, punishable as simple lare&ry. 7 8 G. 4, c. 29, s. 44. (See 

ante, p. 168). 

Evidence, 

Prove a larceny of the rails, as directed^ ante, p, 170 & seq .; or 
if the indictment charge the defendant with ripping, &c. the rails 
with intent to steal them, prove the ripping, &c., and circumstances 
from which the jury may infer the intent. (See ante, p. 102). Prove, 
also, that the rails were fixed in the square, as mentioned in the 
indictment, and that the square is situate as is there described. In B, 
V. Blick, 4 C. 4 - P. 377, Bosanquet, J., was of opinion, that a church¬ 
yard was a place dedicated to public use within the meaning of 
this act; and, accordingly, that it was felony to rip or steal brass 
affixed to a tombstone, it is not necessary to prove that the rails 
were the property of any person. The defendant cannot be con¬ 
victed of simple larceny. Beg, v. Gooch, ante, p. 212. 

STEAMNO BILES OP EXCHANGE AND OTHER VALUABLE SECURITIES. 


Statute, 

7 8 G. 4, c. 29, 8. 6]—Enacts, that if any person shall steal 

any tally, order, or other security whatsoever, entitling or evidencing 
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the title of any person or body corporate to any share or interest in 
any public stooK or fund, whether of this kingdom, or of Great 
Britain, or of Ireland, or of any foreign state, or in any fund of any 
body corporate, company, or society, or to any deposit in any savings* 
bank, or shall steal any debenture, deed, bond, bill, note, warrant, 
order, or other security whatsoever for mon^, or for payment of 
money, whether of this kingdom or of any foreign state, or shall 
steal any warrant or order for the delivery or transfer of any goods or 
valuable thing, every such offender shall be deemed guilty of felony 
of the same nature, and in the same degree, and punishable in the 
same manner, as if he had stolen any chattel of like value with the 
share, interest, or deposit to which the security so stolen may relate, 
or with the money due on the security so stolen, or secured thereby, 
and remaining unsatisfied, or with the value of the goods, or other 
valuable thing mentioned in the warrant or order; and each of the 
several documents hereinbefore enumerated, shall, throughout this 
act, be deemed for every purpose to be included under and denoted 
by the words valuable security.” 

IndictmenU 

Ckmmmcemeni as ante, p, 169]]—-one bill of exchange {“any 
tally, order, or other security whatsoever, entitling or em&mAng the 
title of any person or body corporate to any share or interest in any 
public stock or fund, whether of this kingdom, or of Great Britain, or 
of Ireland, or of any foreign state, or in any fund of any body cor¬ 
porate, company, or society, or to any d^pcmt in any savings? hank?* or 
** any debentwe, deed, bond, bill, note, warrant, order, or other security 
whatsoever, for mon^, or far payment of money, whether of this king¬ 
dom or of any foreign state;** or “ any warrant or order for the de¬ 
livery or tranter of any goods or valuable thinf*) for the payment 
of ten pounds, and of the value of ten pounds, the property of'j. N., 
then and there being found, the said sum of ten pounds, secured 
and payable by and upon the said bill of exchange, being then and 
there due and unsatisfied to the said J. N., feloniously did steal, take, 
and cany away; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her 
crown and dignity. As to the desctipHon of the IMl or other security, 
see ante, p. 46. An indictment for stealing a bank note did not con¬ 
clude contra formam statuti, and upon that ground was held by the 
judges to he oad, R. v. Pearson, 1 Mood, C. O. 813 ; 6 C. Sf P, 121. 
If the instrument be for any reason void in law, the defendant may be 
wnvkted on a count barging him with stealing a piece of paper. Beg, 
V. Perry, \C, S^K, 726. 

Fdony, of the same nature, and in the same degree, and punisl^ 
able in the same manner, ea if the defendant had stolen any chatm 
of like vcdue toith the share, interest, or deposit to which the security 
so stolen may relate, or with the money due on the security so stolen, 
or secured therdy, and remaining unsatisfied, or with the value of the 
goods or other valuable thing mentioned in the warrant or order, 7 8 

&, 4 c. 29, 8, 6. 

Evidence, 

Prove a larceny of the bill, &c. as directed ante, p, 170 et seq. 
The defendant^ a stock broker, received from the prosecutor a cheque 
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upon his banker, to purchase Exchequer hills for him; the de¬ 
fendant cashed the cheque, and absconded with the monev. Upon 
an indictment for stealing the cheque and the proceeds of it, it was 
holden to be no larceny, although the jury found that, before he re¬ 
ceived the cheque, the defendant had formed the intention of con-/ 
verting the money to his own use: not of the cheque because the 
defendant had used no fraud or contrivance to induce the prosecutor 
to give it to him ; and because, being the prosecutor’s own cheque, 
and of no value in his hands, it could not be called his goods and 
<;;]hattels; nor of the proceeds of the cheque, because the prosecutor 
never had possession of them, except by the hands of the defendant. 
R, V. Walah, R, ^ iS. 215. But where the prosecutors gave to the 
defendant, who was occasionally employed as their clerk, a cheque 
payable to a creditor, to be deliverea by him to the creditor, and ne 
appropriated it to his own use, it was nolden by the judges to be a 
larceny of the cheque. R, v. Metcalfe, 1 Mood, (7. C. 433; R^, v. 
Heath, 2 Mood. C, C, 33. 

The bill or other security must be of the description specified in 
the statute. Thus, an indictment fupon the pealed statute, 2 G, 
2, c. 25, s. 3, wliich applied to bantc notes, bills of exchange, &c., 
bills, or promissory notes, &c.) for stealing a certain note, com- 
mmhf called a bank note, was holden insufiicient. R. v. Craven, 
R. 6^ R. 14. And the same where the indictment described the in¬ 
strument stolen as a bank post biU,” for the statute did not com¬ 
prehend instruments of that description. R, v. Chard, Id. 488. So, 
where the defendant was indicted for stealing certain bills, commonly 
called Exchequer bills, and it appeared in 'evidence that the person 
who signed them on the part of the government was not legally au¬ 
thorised to do so, it was holden that they were not good Exchequer 
bills, and the defendant was acquitted. R. v. AstleU, 2 Leach, 
954. In R. v. Phipoe, 2 Leach, 673, where the prosecutor was 
compelled by duress to sign a promissory note, which had been 
previously prepared by the defendant, who produced it, and with¬ 
drew it again as soon as it was signed, a great difference of opinion 
existed among the judges; but the majority thought that it was 
not a case within the statute, 2 G. 2, c. 25, s. 3, because the in¬ 
strument was of no value to the prosecutor, who had not even a pro¬ 
perty in the paper upon which it was written. And see R. v. Rd- 
wards, Q C. P. 515, 521. And where, in consequence of an 
advertisement, A. applied to B. to raise money for him, who pro¬ 
mised to procure 5000/., and produced ten blank 6s. stamps, across 
which A. wrote an acceptance, and B. took them up without say¬ 
ing anything, and afterwards filled up the stamps as bills for 500/. 
each, and put them into circulation, it was holden by LUtUdale, S,, 
Holland, B., and Bosanqaet, J., that the stamps so filled up were not 
bills of exchange, orders for the payment of money, or securities for 
money, within the meaning of the statute. R. v. Milder Hart, 6 C, 
4 * P. 106. Where'country bank notes, paid by the agent in Lon¬ 
don, were sent by him to the bankers in the country to be re-issued, 
and were stolen oy the defendant, w'ho was indicted for stealing the 
notes, and also for stealing the paper and stamps; this was held to 
be a larceny of the paper and stamps, but the judges seem to have 
been of opinion that the notes were not within the stat. 2 G. 2, 
c. 25, 8, 3, ,because it could not be said that the money secured 
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thereby was due and unsatisfied. R. r. Clark, R. 8^ R. 181; 2 
Leach, 10S6. See Reg, v. Perry, 1 C. ^ K, 726, arUe, p, 214. So, 
where the defendant was indicted for receiving certain pieces of 
stamped paper, the goods and chattels of the prosecutor, and it 
' appeared that the notes had been paid in Londoi^ and were inf the 
possession of a partner of the firm, who was taking them to the 
country to be re-issued, when they were stolen, it was holden that 
they were properly described in the indictment as goods and chattels; 
but some of the judges doubted whether they were valuable secu¬ 
rities within the meaning of the stat. 7 8^8 0,4, c, 29, s. 6. R, v. 
Vyse, 1 Mood. C. C. 218. The halves of notes, if stolen, should be 
described as goods and chattels. R. v. Mead, 4cC,8^P. £35. Where, 
upon an indictment on the repealed stat. 7 G- 3, c. 50, s. 1, which 
made it felony for persons employed in the post-ofiice to secrete any 
letter, &c., containing any note, &c., it appeared that the note had 
been paid to the holder, and had not been re-issued; the judges 
were of opinion that such notes retained the character, and fell with¬ 
in the description of promissory notes, and were, as promissory notes, 
valuable to the owners of them. R. v. Ranson, R. 8) R. 232; 2 Leach, 
1090, 1093. A cheque on a banker, written on unstamped paper, 
payable to D. F. J., and not made payable to bearer, is not a valuable 
security within the meaning of the statute. R. v. Yates, 1 Mood. C. 
C. 170. A cheque on a banker may be described as a valuable se¬ 
curity, to wit, a cheque, of the value oP* &c. without stating the 
drawee to be a banker. Reg. v. Heath, 2 Mood. G. G. 33, It is not 
necessary that a bill should be indorsed by the payee at the time it is 
stolen, so as to be in a negotiable state. Arum., 2 East, P. C. 5i)8: 
see R, V. Pool^, R. Sc R. 1 2. The mon^ orders issued by the post-office 
are wairants and orders for the payment of money within the statute, 
and it is no objection that they are unstamped, the practice of issuing 
them without a stamp haviim existed before, and been legalized by, 
the stat. 3 4 Viet. c. 96. Reg. v. Gilchrist, 2 Mood. C. C. 233; C. 

8f Mar. 224. 

The evidence must correspond with the description of the instru¬ 
ment in the indictment. Where an indictment for stealing a bank 
note alleged it to be signed by J. B., for the Governor and Company 
of the Brak of England, and no evidence was given of the signature 
of J. B., the judges held that the defendant should have been acquit¬ 
ted. R. V. Craven, R. 8f R. 14. But w'here the defendant was in¬ 
dicted in the county of Gloucester for stealing a bill of exchange, 
whereon were indorsed the *names of A. B. and C. D., and when it 
was negotiated by the defendant in that county, .the name of a third 
indorser was added, the judges held that the addition of the third 
name made no difference, the names qf the two indorsers only being 
on the bill at the time it was stolen from the prosecutor at Manches¬ 
ter. R. V. Austin, 2 East, P. C. 602. By stat. 1 Q. 4, e. 92, s. 3, 
the Bank of England may impress upon their.notes by machinery 
the names of their signing clerks, and notes so impressed are to be 
deemed and taken to be and may be described in indictments as bank 
notes in the same manner as if they h^d been subscribed in the 
handwriting of the signing clerks. 
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SXEALTNO, &C., LETTBItS) &C« 


Stotiaes* 

, / 

7 Will. 4 1 Viet. e. 36, s. 25— Opmir^ or Maying LeUersy-^ 

Enacts, that every pei^on employed by or under the post-offiice, who , 
shall contrary to his duty open, or procure or suffer to be opehed, 
a post letter, or who shall wilfully detain or delay, or procure or suffer 
to be detained or delayed, a post letter, shall be guilty of a misde-. 
meaner, and, being convicted thereof, shall surfer such punishment by 
fine or imprisonment, or by both, as to the court shall seem meet t< 
provided mways, that nothing herein contained shall extend to the 
opening or detaining or delaying of a post letter returned for want of 
a true direction, or of a post letter returned by reason that the person 
to whom the same shall be directed is dead or cannot be found, or 
shall have refused the same, or shall have refused or neglected to pay 
the postage thereof; nor to the opening, or detaining or delaying of 
a post letter in obedience to an express warrant in writing under the 
hand of one of the principal secretaries of state. 

Sect 26 —Stealing or mhezzUng Letters] —Enacts, that every per¬ 
son employed under the post-offiee, who shall steal, or shall for any 
purpose whatever embeziue, secrete, or destroy a post letter, shall be 
guilty of felony, and shall, at the discretion of the court, either be 
transported beyond the seas for the term of seven years, or be im¬ 
prisoned for any term not exceeding three years; and if any such 
post letter so stolen or embezzled, secreted or destroyed, shall contain 
therein any chattel or money whatsoever, or any valuable security, 
every such offender shall be transported beyond the seas for life. 

Sect. 27 —Stealing Money^ S^e., out of Letters] —Enacts, that every 
person who shall steal from or out of a post letter, any chattel, 
}noney, or valuable security, shall be guilty of felony, and shall be 
transported beyond the eeas for life. 

Sect. 28 —Stealing Inters sent by the Mail] —Enacts, that every 

f )crson who shall steal a post letter b^, or a post letter from a post 
etter bag, or shall steal a post letter from a post-office or from any 
officer of the post-office, or from a mail, or sh^ stop a mail with in¬ 
tent to rob or search the same, shall be guilty of felony, and shall be 
transported beyond the seas for life. 

Sect. 29— Stealing^ <^c.. Letters sent Jy a Post-office PacJtet ]— 
Enacts, that every person who shall steal, or unlawfullv talce away a 
post letter bag sent by a post-office packet, or Who shall steal or un¬ 
lawfully take a letter out of any such bag, or shall unlawfully open 
any such bag, shpll be guUty oi felony, and shall "be transported be¬ 
yond the seas for any term not exceeding fourteen years. 

Sect. 31 —Fraudulently retaining Letters after DelvoerVy <^c.]— Re- 
cites, that post^ letters are sometimes mistake delinerm to the wrong 
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person; andmst liters and post letter bags are lost in the course of eon- 
ceyance or delivery thereof and are detained by the finder in exped:ation 
of gain or reward^ and enacts, that every person who shall fi-audu- 
lentl^ retain, or shall wilfully secrete, or keep, or detain, or, being 
required to deliver up by any officer of the po8t>-office, shall neglect 
or refuse to deliver up, a post letter which ought to have been deli¬ 
vered to any other person, or a post letter bag or post letter which 
shall have been sent, whe^er the same shall have been found by the 
person secreting, keeping, or neglecting, or refusing to deliver up the 
same, or by any other person, wall be guilty of a misdemeanor, and, 
being convicted thereof shall be liable to be punished by fine and 
imprisonment. 

Sect. 32 —Stealing printed Votes, Newspapers, ^c.]—^Enacts, that 
every person employed in the post-office who shall steal, or shall for 
any purpose embezzle, secrete, or destroy, or shall wilfully detain, or 
delay in course of conveyance or delivery thereof by the post, any 
printed votes or proceedings in Parliament, or any printed newspaper, 
or any other printed paper whatever sent by the post, without covers 
or in covers open at the ddes, shall be guilty of a misdemeanor, and, 
being convicted thereof^ shall suffer suck punishment by fine or im¬ 
prisonment, or both, as to the court shall seem meet. 

Sect. 36 —Endeavonring to procure the Commission of such Offences'] 
—^Enacts, that every person who shall solicit or endeavour to procure 
any other person to commit a felony or misdemeanor punishable by 
the Post-Office acts, shall be guilty of a misdemeanor; and, being 
thereof convicted, shall be liable, at the discretion of the court, to be 
imprisoned for any term not exceeding two years.. 

Sect. 37— Venue] —Enacts, that the offence of every offender against 
the Post-Office acts may be dealt with, and indicted and tried, and 
punished, and laid and charged to have been committed, either in the 
county or ulace where the offence shall be committed, or in any 
county or place in which he shall be apprehended or be in custody, as 
if his offence had been actually committed in that county or place; 
and where an offence shall be committed in or upon, or in respect of 
a mail, or upon a person engaged in the conveyance or delivery of a 
post letter bag or post letter, or in respect of a post letter bag, or post 
letter, or a chattel, or mone^, or valuable security sent by the post, 
such offence maybe dealt with and inquired of, and tried and punish¬ 
ed, and laid and charged to have been committed, as well in any 
county or place in which the offender shall be apprehended or be in 
custody, as also in any county or place through any part whereof the 
mail, or the person, or the post letter bag, or the post letter, or the 
chattel, or the money, or tke valuable security sent by the post, in 
respect of which the offence shall have been committed, shall have 
passed in due courra of conveyance or delivery b^ the post, in the 
same manner as if it had been actually committed in such county or 
place; and in all cases where the side or the centre, or other part of a 
highway, or the side, the bank, the centre, or the part of a river, or 
canal or navigation, shall constitute the boundary of two counties, 
wch offence may be dealt with and inquired of, and tried and punish¬ 
ed, and laid and charged to have been committw, in either of the said 
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counties through which, or adjoining to which, or hy the boundary of 
any part of winch, the mail or person shall have passed in due course 
of conveyance or delivery by the post,in the same manner as if it had 
actually been committed in such county or place ; and every acces¬ 
sary before or after the fact to any such ofience, if the same beya 
felony or a high crime, and every person aiding or abetting, or coun¬ 
selling or procuring, the commission of any such offence, if the same 
be a misdemeanor, may be dealt with, indicted, tried, and punished 
as if he were a principal, and his offence laid and chargea to have 
. been committed in any county or place in which the principal offender 
may be tried. 

Sect. 40— Property^ Tiow laid"] —^Enacts, that in every case where 
an offence shall be committed in respect of a post letter bag or a post 
letter, or a chattel, meney^ or a valuable security, sent by the post, 
it shall be lawful to lay, in the indictment to be preferred against the 
offender, the property of the post letter bag or of the post letter, or 
chattel, or money, or the valuable security sent by the post, in the 
Postmaster-General; and it shall not be necessary in the indictment to 
allege or to prove upon the trial, or otherwise, that the post letter 
bag, or any such post letter or vtduable security, was pf any value ; 
and in any indictment to be preferred against any person employed 
under the post-office for any offence committed against the Post- 
Office acts, it shall be lawful to state and allege that such offender 
was employed under the Post-Office of the United Kingdom at the 
time of the committing of such offence, without stating further the 
nature or particulars of his employment. 

Sect. 41—PunigAment]—Enacts, that every person convicted of any 
offence for which the punishment of transportation for life is herein 
awarded, shall be liable to be transported beyond the seas for life, or 
for any term not less than seven years, or to be imprisoned for any 
term not exceeding four years; and every person convicted of any of¬ 
fence punishable according to the Post-Office acts by transportation 
for fourteen years, shall be liable to be transported tor any term not 
exceeding fourteen years nor less than seven, or to be imprisoned for 
any term not exceeding three years. 

Sect 42—I/ard Lahmr <md solitary Confinement2 —^Enacts, that 
where any person shall be convicted of an offence punishable under 
the Post-Office acts, for which imprisonment may be awarded, the 
court may sentence the offender to be imprisoned, with or without 
hard labour, in the common gaol or house of correction, and may 
also direct that he shall be kept in solitary confinement for the whole 
or any portion of such imprisonment, as to the court shall seem meet. 
Put see 7 W, 4 1 Viet, e, 90, s, 5; (ante, p, 169). 

Sect. 47— Interpretation Clausel —Enacts, that the following terms 
and expressions (amongst others) shall have the several interpre¬ 
tations hereinafter respectively set forth, unless such interpretations 
are repugnant to the subject, or inconsistent with the context of 
the provisions in which they may be found: (that is to say), the 
term “ letter*’ shall include packet, and the term “ packet*’ shall 
include letter; and the expression “ Lords of the Treasury” shall 
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mean the Lord High Treasuror of the United Kingdom of Great 
Britain and Ireland^ or the Lords Commissioners of her Majesty’s 
Treasury of the United Kingdom of Great Britain and Ireland, or 
any three or more of them; and the term “ mail ” shall include 
everv conveyance by which post letters are carried, whether it be a 
coach, or cart, or horse, or any other conveyance; and also a person 
employed in conveying or delivering post letters, and also every 
vessel which is included in the term “packet-boat; ” and the term 
“mail-bag” shall mean a mail of letters, or a box, or a parcel, or 
any other envelope in which post letters are convoyed, whether it 
does or does not contain post letters; and the term “master of a 
vessel ” shall include any person in charge of a vessel, whether com¬ 
mander, mate, or other person, and whether the vessel be a ship of 
war, or other vessel; and the expression “ officer of the post-office” 
shall include the postmaster-general, and'every deputy postmaster, 
agent, officer, clerk, letter-carrier,^ guard, post-boy, rider, or any 
other person employed in any business of me post-office, whether 
employed by the postmaster-general, or by any person under him, 
or on behalf of the post-office ; and the term “ packet-letter” shall 
mean a letter transmitted by a packet boat; and the expression 
“person employed by or under the post-office” shall include every 
person employed in any business of the post-office, according to the 
interpretation given to officer of the post-office; and the terms 
“packet-boats” and “post-office packets” sliall include vessels 
employed by or under the post-office or the admiralty, for the trans¬ 
mission of post letters, and also ships or vessels (though not regu¬ 
larly employed ^ packet-boats) for the conveyance of post-letters 
under contract, and also a ship of war or other vessel in the service 
of her Majesty, in lespect of letters conveyed by it; and the term 
“ postage” shall mean the duty chargeable for the transmission of 
post-letters; and the term “ post-town” shall mean a town where 
a post-office is established (not being a penny or twopenny, or con¬ 
vention post-office) ; and the term ** post letter bag” shall include 
a mail-bag or box, or packet or parcel, or other envelope or cover¬ 
ing in which post letters are conveyed, whether it does or does not 
convey post letters; and the term “ post letter” shall mean any 
letter or packet transmitted by the post, under the authority of the 
postmaster-general; and a letter shall be deemed a post-letter from 
the time of its being delivered to a post-office to the time of its 
being delivered to the person to whom it is addressed; and the de¬ 
livery to a letter carrier, or other person authorized to receive letters 
for the post ern be a delivery to the post-office; and a delivery at 
the house or office of the person to whom the letter is addressed, or 
to him, or to his servant or agent, or other person considered to be 
authorized to receive the letter, according to the usual manner of 
delivering that person’s letters, shall be a delivery to the person ad¬ 
dressed; and the term “post-office” shall mean any house, build¬ 
ing, room, or place where post letters are received or delivered, or 
in which they are sorted, made up, or despatched; and the term 
“postmaster-general” shall mean any person or body of persons 
^executinff the office of postmaster-mnerai for the time being,having 
been duly appointed to the office hy her Majesty; and the terms 
** post-office acts,” and “ post-office laws,” shall mean all acts re¬ 
lating to the management of the post, or to the establishment of the 



post-office, or to postage daties, from time to time in force; and the 
term “United Kingdom” shall mean the United Kingdom of G'reoi 
Britain and Ireland; and the term “valuable security” shall in¬ 
clude the whole or any part of any tall^, order, or other security 
whatsoever, entitling or evidencing the title of any person or b6dy 
corporate to any share or interest in any public stock or fund, whe¬ 
ther of this kingdom, or of Ore<a Britain^ or of Irelca^, or of any 
foreign state, or jn any fund of any body corporate, company, or 
society, to any deposit in any savings bank, or the whole or any part 
of any debenture, deed, bond, bill, note, warrant, or order, or other 
security whatsoever for money, or for payment of money, whether of 
this kingdom or of any foreign state, or of any warrant or order for 
the delivery or transfer of any goods or valuable thin^; and every 
officer mentioned shall mean tne person for the time being executing 
the functions of that officer; and whenever in this act, or the 
schedules thereto, with reference to any person, or matter, or thing, 
or to any persons, matters, or things, the singular or plural number, 
or the masculine gender only is expressed, such expression shall be 
understood to include several persons, or matters, or things, as well 
as one person, or matter or thing, and one person, matter, or thing, 
as well as several persons, or matters, or things, females as well as 
males, bodies politic or corporate as well as individuals, unless it be 
otherwise specially provided, or the subject or context be repugnant 
to such construction. 


Indictment against an Officer of the Post-Office for opening or 

delating letters. 

Middlesex to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of tne reign 
of our sovereign lady Victoria, being then a person employed by and 
under the post-office of the United Kingdom, at the parisli aforesaid, 
in the county aforesaid, did then and there unlawfully and contrary 
to his^duty open (“ opm or procure or suffer to he opened ”) [or, unlaw¬ 
fully and wilfully detain {'^detain or delag ^ or procure or suffer to he 
detained or delayed**)"] a post letter, the property of the postmaster- 
general, against the form of the statute in such case made and pro¬ 
vided, and gainst the peace of our lady the Queen, her crown and 
dignity. The property may he laid in the **postmast&r-general,** and 
it is not necessary to allege or prone any mlue^ or to state the nature 
of the defendants employment. 7 W. 4: Viet, c. 36, s, 40. It does 

not seem to be necessary to negative the exceptions contained in the'pro¬ 
viso^ for ike proviso is distinct and iheproh^ion general. {See ante^p, 
52). As to the venuOf see ante^ p, 19, and 7 W. 41 Viet. c. 36, s. 37, 
{ante, p. 218). 

MisdemanoTj finCy or imprisonmenty {with or wtthouthard labrntr for 
the whole or any part of the imprisonmenty and with or without solitary 
confinementy 7 ^..4 1 Vitt. c, 36, s, 42, such confinement not exceed¬ 

ing one month at any one timcy nor three months in any one year. 7 W. 
4^1 Viet, c, 90, s, 6, {antSyp. 169), or both. 7 W.^S^ IfVict. c, 36, 
s. 25. 
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Evidence. 

Prove that the defendant was at the time of the commission of the 
offence a person employed hy or under the post-office of the United 
Kingdom. For this purpose evidence of his acting as such is suffi¬ 
cient, without proving his appointment. R. v. Evan ReeSy 6 C. P. 
606; aee Reg. v. Townsendy C, eSf Mar. 178. Then prove that the 
defendant opened the letter, or delayed it, according to the allegation 
in the indictment. The defenda^it may prove, in answer to the 
charge, any of the circumstances specified in the proviso, and which 
would authorise him to open or detain the letter. 


Indictment against an Officer of the Post-Office for stealing or 

Cfnmzzling Letters. 

Commmcem&fit as in the last precedenl ]—^in the county aforesaid, 
feloniously did steal, take, and carry away, [or, feloniously, for the 
purpose or (^stating the purpose) y any purpose whatever’*) did em¬ 
bezzle, {^^emhezzley secrete or d^roy”)\ one post letter, the property 
of the postmaster-general, containing therein one bill of exchange 
(“any mcMel, or money, or valuable security”) for the paj'ment of 
ten pounds*, the property of the postmaster-general; against the form 
of t1 [le statute in such case made and provided, and against the peace 
of our lady the Q,ueen, her crown and dignity. 

* 2'his allegation mag be omitted, if the letter did not contain any chat¬ 
tel, money, or valuable security. The property may be laid in the post¬ 
master-general," and it is not necessary to allege or prove any value, or 
to state the nature of the defendant's employment. 7 W, 4k Viet, c. 
36, s. 40. As to the venue, see ante, p. 19 ; and 7 W, 4 ^ 1. Viet. c. 
36, s. 37, {ante,p. 218). An indictment for stealing and embezzling votes, 
^c,, newspapers, Id. s. 32, may easily be framed from the above prece¬ 
dent. 

Felony, If the letter contain any chattel, money, or valuable security, 
transportation for life, 7 fV.4 ^1 Viet, c, 36, s. 2G, or for not less than 
seven years, or imprisonment not exceeding four years. Id. a. 41, with 
or without hard labour for the whole or any part of the imprisonment, 
and with or without solitary confinement, Id, s. 42, s^ich confinement not 
exceeding one month at any one time, nor three months in any one year, 
7 IV. 4^ 1 Viet, c, 90, s. 6, ^ante, p. 169). 

If the letter do not ctmtain any chattel, money, or valuable security, 
transportation for seven years, or imprisonment not exceeding three years, 
7 JV.4)^1 Viet. c. 36, s. 26, with or without hard labour for the whole 
or any part of the imprisonment, and with or without solitary confinement. 
Id, s. 42, such confinement not exceeding one month at any one time, nor 
three months in any one year, 7 W. 4 ^ 1 Viet, c, 90, s. 5, (ante, p. 
169).' 

Evidence. 

Prove that the defendant was at the time he committed the offence 
employed under the post-office. 8ee R. v, Evan Rees, 6 (7. P. 
606, supra. Then prove that he stole the letter, with its contents; 
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(see an/Cfp. 170 el 8eq.)\ or that he embezzled, secreted, or destroyed 
it for the purpose stated in the indictment. It is not necessary to 
prove that the letter or valuable security was of any value. The 
secreting, by a letter carrier, of a letter written by an inspector of 
the post-office for the purpose of tiying the defendant’s honesty, 
was held not to be a steming of a post letter within the statute; but it 
was held that he might be convicted of simple larceny, in stealinpf a 
sovereign inclosed Ijy the inspector in such letter, the sovereim being 
one of those which are occasionally found on the floor of the post- 
’ office, having dropped out of letters, and which are carried to a 
fund which is under the direction of the postmaster-general; and 
that such sovereign might be described as the property of the post¬ 
master-general. Reg. v. Rathhone, 2 Mood. C. C. 242; G.^ Mar. 220, 
So also, where a flctitious letter was sent, with money in it, to try 
the honesty of a couiitry postmaster. Reg. v. Gardner, 1 C. &; K. 
628. Where a servant who was sent with a letter, and a penny to 
pay the postage, finding the door of the receiving-house shut, put 
the penny inside the letter, fastened it by means of a pin, and tnen 
put the letter into the unpaid letter-box ; it was held that a messen¬ 
ger in the post-office, who stole this letter with the penny in it, 
might be convicted of stealing a post letter containing money, though 
the money was not put in for the puipose of being conveyed by post 
to the person to whom the letter was addressed. Reg. v. Mence, G. 
&; Mar. 234. But where, the post-office being at an inn, the person 
sent to put a letter, containing bank-notes, into the post, took it to the 
inn, with money to pre-pay the postage, and laid the letter, and the 
money on it, upon a table in the lobby of the inn, in which the letter¬ 
box was, and pointed out the letter to a female servant at the inn 
(not authorised to receive letters), wdio said “ she would give it to 
tli^m and she stole the letter and its contents ; it was held that 
this was not a post letter, within the 27th or 28th section of the sta¬ 
tute, and that the defendant could be convicted only of larceny. Reg, 
V. Harley, 1 G. Sf K, 89. 


Indictment for stealing Money, S^e. out of Letters, 

Gommencement as ante, p, 1693—county aforesaid, one bill 
of exchange for the payment of ten pounds, (“ any chattel, money, 
or valuable security**), the property of the postmaster-general, 
from and out of a post letter then and there being found, then and 
there feloniously dia steal, take, and carry aw'ay, against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. Tl^ property may he 
laid in the “postmaster-general,** and it is not necessary to allege or 
prove the security to be of any value. 7 W"* 4^-1 Viet. c. 36, s, 
40. As to the venue, see ante, p. 19, and 7 W.4:^l Viet. c. 36, s. 37, 
(ante, p. 218). 

Felony, transportation for life, 7 IT. 4 4“ I Viet. c. 36, s.27, or for not 
less than seven years, or imprisonment not exceeding four years. Id. s, 41, 
u}ith or without hard labour, for the whole or any part of the imprison¬ 
ment, and with or without solitary confinement. Id. s. 42, such confine¬ 
ment not exceeding one month at any one time, nor three months in any one 
year. 7 1F..4 ^ 1 Vic!, c. 90, s, 5, (ante,p. 169). 
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Evidence^ 

Prove a larceny of the chattel, money, or valuable security, out of 
the letter, either directly or by circumstances from which it may be 
inferred. The mere larceny of money, &c., from a letter will not 
^suffice to bring the case within this statute, for a post letter means a 
letter or packet transmitted by the post, and it is only a post letter 
from the time of its being delivered to a post-office to the time of its 
being delivered to the person to whom it is addressed. See Reg, v. 
Rathboney (antCf p. 223). A delivery to a letter-carrier, or other per¬ 
son authorised to receive letters for the post, is a delivery to the post- 
office ; and a delivery at the house or office of the person to whom 
the letter is addressed, or to him, or his servant or agent, or other per¬ 
son, considered to be authorised to receive the letter according to the 
usual manner of delivering that person’s letters, is a delivery to the 
person addressed. 7 Viet. c. 36, s. 47. The words of the 

statute are every person,” which include those employed liy the 
post-office as well as others; for although it was once doubted, R. 
V. SciOty 1 Leach, 106; 2 Leach, 904; R. v. Pool^, R. R. 31, 
whether persons employed by the post-office were within arailar 
words in the repealed statute, 62 6r. 3, c. 143, s. 3, those cases are 
now overruled. B, v. Brown, R. R. 32. See R. v. Salisbury, 5 G. 
P, 166. 


Indictment for stealing, S^c., Liters, S^c. 

Commencement as ante, p, 169]—in the county aforesaid, feloni¬ 
ously did steal, take, and carry away one post letter, (“ « post letter 
bag or post letter^*), the property of the postmaster-general, from a 
post letter bag (“ a post letter bag, or a post-office, or an officer of the 
post-office, or a mail**)', against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. The property may be laid in the “ postmaster- 
general^' and it is not necessary to allege or prove any value. As 
to the venue, see ante, p. 19. An indictment for stealing letters out 
of a post-office packet may easily be framed for the abwe precedent. 
7 W. 441 Viet. c. 36, s. 29. 

Felony, transportation for life, T W, A Viet, c, 36, s. 28, or for not 
less than seven years, or imprisonment not exceeding four years. Id. 5 . 41, 
with or vnthout hard labour, for the whole or any part of the imprison¬ 
ment, and with or toithout solitary confinement, Id, s. 42, such confine¬ 
ment not exceeding one month at any one time, nor three months in any 
one year. 7 IF. 4 ^ 1 Viet. c. 90, s. 5, (ante, p. 169). 

Evidence, 

Prove the larceny of the letter, as directed ante, p. 170 et seq. 
Where the defendant obtained the mail bags from the post-office, 
pretending that he was the mail guard, and then ran away with them; 
the jury being of opinion that he got possession of them with intent 
to steal them, found him guilty ; and the judges held the conviction 
to be right. R, v. Pearce, 2 East, P. C. 603. In this case the pro¬ 
perty did not pass, for the postmaster had no property in the mail 
Bags to part with. Taking the mail hags off the horse during the 
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momentary absence' of the person employed to carry them, was 
holden to be a taking from his possession, within the meaning of the 
repealed statute, 62 G, 3, c. 14, s, 3. M. v. Bdbinsonf 2 Stark. N. P. 
4 ^. 

The dehnition of a post letter has already been given, ante, p. ^20. 
For the definition of the terms " letter,” “ packet,” “ maU,” mail 
bag,” “ officer of the post-office,” “ post letter hag,” &c., sec 7 W. 
4 <5Sf 1 Viet. c. 36, s^ 47, (o«^c, p. 219). 


Indictment for stopping Mails, with Intent to rob, 8fC. 

Commencement as ante, p. ]69]|—in the county aforesaid, a-certain 
mail for the conveyonce of post lettem, then and there being, then 
and there feloniously did stop, with intent the same then and there 
feloniously to search, rob or search”), against the form of the sta¬ 
tute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. As to the venue, see ante, 
p. 19, and 7 1^. 4 1 Viet. c. 36, s.37, {ante,p. 218). 

Felony—see the laM precedent. 

Fmdence. 

Prove that the defendant stopped the mail, and prove the intent by 
circumstances from which it may be inferred. If the defendant actu¬ 
ally rol>bed or searched the mail, his original intent so to do will be 
put beyond doubt. 


Indictment for retaining Letters after Delivery. 

Commencement as ante, p, 169]—in the county aforesaid, unlaw¬ 
fully and fraudulently did retain (** shall fraudulently retain or wilfully 
secrete, or keep or detain, or being required to deliver up by any officer 
of the post-office, shall neglect or refuse to deliver «/>”) a certain post 
letter, the pi\)perty of the postmaster-general, which ought to have 
been delivered to a certain other person, to wit,one J. N., (“or a post 
letter, or post letter bag, which shall have been sent ”), against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. The property may he 
laid in tlw postmaster-general, 7 fV. 4: S{ 1 Viet. c. 36, s. 40, (ante, 
p. 219). As to the vetiue, see ante,p. 19. 

Misdemeanor, fine, and imprisonment, 7 W. 4 <Sf 1 Viet. c. 36, s. 31, 
toith or unthout hard Icdtowr, for the whole or any part of the imprison¬ 
ment, and with or withmtt solitary confinenmtt, Id.s. 42; such confinment 
not exceeding one month at any one time, nor three months in any one 
year. 7 W. 4 4’ 1 Viet. c. 90, s. 5, (ante, p. 169). 

Evidence. 

This is a new provision, intended to meet the case of R. v. Muck- 
low, 1 Mood. C. C. 160, (ante, p. 187). Prove that the letter ought 
to have been delivered to J. N.; that it was delivered to the de¬ 
fendant, and was retained by him, as stated in the indictment. If 
the defendant secretes, or keeps, or detains the letter after request 
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to deliver it up l)y an officer of the post-office, it ma;y he.presumed 
that he does so wilfully, unless, at the time of the refusal to deliver 
it u]), he gives some honajide excuse for so doing. To make out a 
fraudulent retainer, however, it must be shewn, from the contents 
of the letter or other circumstances, that the defendant well knew 
the letter was not intended for him. It will be no defence that the 
letter or letter bag was found by the defendant, or any other person. 
7 W, 441 Viet. c. 36, s. 31. 


Indictment for procuring the Commission of Offences against the 

Post-Office. 

Commencement a>s aide, p. 169.'!—in the county aforesaid, unlaw¬ 
fully did solicit solicit or endeavour to procure*’) one J. S., then 
being a person employed by and imder the post-office of the United 
Kingdom, unlawfully and contrary to his duty to open a post letter, 
the property of the postmaster-general, against tne form of the 
statute in such case made and provided, and against the peace of our 
lady the Q,ueen, her crowm and dignity. From this and the foregoing 
precedents an indictment mag easilg he framed for procuring the com¬ 
mission of ang **felong or misdemeanor, punishcible bg the Post-Office 
Acts.” As to the venue, see ante, p. 19. 

Misdemeanor, imprisonmerd not exceeding two gears, 7 TV. 4 1 

Viet. c. 36, s. 36, tcith or without hard labour, for the whole or ang 
part of the imprisonment, and with or unthout solitarg confinement. Id. 
s. 42 ; such confinemevd, not exceeding one month cd ang one time, 
nor three months in ang one gear; 7 TV. 4 1 ViCi. c. 90, s. 5, 

(ante, p. 169). 

Fvidence. 

Prove that the defendant solicited or endeavoured to procure the 
commission of the offence stated. It is immaterial whether the 
offence was completed or not. 


STEAUXQ FROM A WBlIbK. 


Statute. 

7 TV. 4k Sj I Viet. e. 87, s. 8]—^Enacts, that whosoever shall 

S lunder or steal any part of any ship or vessel which shall be in 
istress, or wrecked, stranded, or cast on shore, or any goods, mer¬ 
chandise, or; articles of any kind, belonging to such ship or vessel, 
and be convicted thereof, shall be liable, at the discretion of the 
court, to be transported beyond the seas for any term not exceeding 
fifteen years, nor less than ten years, or to be imprisoned for any 
term not exceeding three years. 

Sect. 10 —Plaxeamd Mode of Imprisonmeni] —Enacts, that where 
any person shall be convicted of any offence punishable under this 
act, for which imprisonment may be awarded, it shall be lawful for 



Larceny. 227 

the court to sentence the offender to be imprisoned, or to he im¬ 
prisoned and kept to hard labour, in the common gaol or house of 
correction, and also to direct that the offender shall be kept in 
solitary confinement for any portion of such imprisonment, or of 
such imprisonment with hard labour, not exceeding one month iA 
any one time, and not exceeding three months in any one year, as to 
-the court in its discretion shall seem meet. 

Indicttnent. 

• Sussex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that, on the third day of August, in the nintn year of 

the reign of our sovereign lady Victoria, at the parish of-, in 

the county aforesaid, a certain ship, (**any ship or vessel”), the 
property of a person or persons to the jurors aforesaid unknown, 
vras stranded (“ in distress, or wrecked, stranded, or cast on 
shore”), and that J. S., late of the parish aforesaid, in the county 
aforesaid, labourer, then and there, with force and arms, ten pieces 
of oak plank, (“ any part of any ship” ^c.), of the value of five 
shillings, being parts of the said ship, [or, twenty pounds weight of 
cotton, {^*any goods, mei'chandise, or articles of any kind”), of 
the value of twenty shillings, of the goods and merchandise of a 
person oi- persons to the jui’ors aforesaid unknown, belonging to the 
said shipl, so then and there stranded as aforesaid, then and there 
feloniously did j)lunder, steal, take, and carry away, against the 
form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dimity. Ym may 
add a second count, stating ^e ship to have been “ in distress a third 
count stating the ship to have been “wrecked;” and a fourth count, 
stating the ^ip to have been “ cast on shore.” If the name of the ship 
he hiown, it should be slated in the indictment; and if the name of the 
owner be known, the ship should be described a^ his property. As to the 
venue, see ante, p. 19. 

Felony, transportation for not more than fifteen nor less than ten 
years, or imprisonment, 7 W. 4^1 Viet. c. 87, s. 8, with or without 
hard labour, and with or without solitary confinement, such confinement 
not exceeding one month at any one time, nor three months in any one 
year. Id. s. 10. 

Evidence. 

Prove that the ship or vessel in question was stranded or cast 
on shore, &c., as described in the indictment; if the name of the 
owner of the ship be stated, prove that she was his property; and 
prove the larceny of the goods as directed ante, p. 170 et seq., whilst 
she was stranded and cast on shore; that the goods were part of 
or belonging to the ship, as stated in the indictment; and if the 
name of the oamer of the goods be stated, prove them to be his 
property. 
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UUNTlJffi OK STEALING DEER IN INCLOSED PLACES. 


Statute. 

7 8^ Q Geo. 4, c. 29, s. 26]—Enacts, that if any person shall un¬ 
lawfully and wilfully course, hunt, snare, or carry away, or kill 
or wound, or attempt to kill or wound, any deer kept or being in the 
inclosed part of any forest, chase, or purlieu, or in any inclosed land 
wherein deer shall be usually kept, every such offender shall be guilty 
of felony, and, being convicted thereof, shall be liable to be punished 
in the same manner as in the case of simple larceny ; {antey p. 168) ; 
and if any person shall unlawfully and wilfully course, hunt, snare, 
or cany away, or kill or \round, or attempt to kill or wound, any 
deer kept or being in the uninclosed part of any forest, chase, or pur¬ 
lieu, he shall for every such offence, on conviction thereof before a 
justice of the peace, forfeit and pay such sum, not exceeding fifty 
pounds, as to the justice shall seem meet; and if any pemm, who 
sliall have been previously convicted of any offence relating to deer, 
for which a pecuniary penalty is by this act imposed, shall offend a 
second time, by committing any of the offences hereinbefore last 
enumerated, such second offence, whether it be of the same descrip¬ 
tion as the first offence or not, shall be deemed felony, and such 
offender, being convicted thereof, shall be liable to be punished in the 
same manner as in the case of simple larceny. {Ante^ p. 168). 

Sect. 273 —Enacts, that if any deer, or the head, skin, or other part 
thereof, or any snare or engine for the taking of deer, shall, by virtue 
of a search-warrant to be granted as herein^ter mentioned, be found 
in the possession of any person, or on the premises of any person 
with his knowledge, and such person, being carried before a justice 
of the peace, shall not satisfy the justice that he came lawfully by 
such deer, or the head, skin, or oUicr port thereof, or had a lau^ful 
occasion for such snare or engine, and did not keep the same for any 
unlawful purpose, he shall, on conviction by the justice, forfeit and 
pay any sum not exceeding twenty pounds; and if any such person 
shall not, under the provisions aforesaid, be liable to conviction, then 
for the discovery of the party who actually killed or stole such deer, 
it shall be lawfo! for the justice, at his discretion, as the evidence 
given and the circumstances of the case shall require, to summon 
before him every persons through whose hand such deer, or the head, 
skin, or other part thereof shall appear to have passed ; and if the 
person from whom the same shall nave been first received, or who 
shall have had possession thereof, shall not satisfy the justice that he 
came lawfully by the same, he shall, on conviction by the justice, be 
liable to the payment of such sum of money as is hereinbefore last 
mentioned. 

Sect 28]—Enacts, that if any person shall unlawfully and wilfully 
set or use any snare or engine whatsoever, for the purpose of taking 
or killing deer, in any part of any forest, chase, or purlieu, whether 
such part be inclosed or not, or in any fence or bank dividing the 
same from any land adjoining, or in any inclosed land where deer 
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shall be usually kept, or shall unlawfully and wilfully destroy any 
part of the fence of any land where any deer shall he then kept, every 
such offender, being convicted theieof before a justice of the peace, 
shall forfeit and pay such sum of money, not exceeding twentv 
pounds, as to the justice shall seem meet. - ' 


Indictment for hunting or stealing Deer in inclosed Places, 

, Commencement as ante^ p. 169]—in the county aforesaid, in cer¬ 
tain inclosed land intheinchsedpartof any forest^ chase, or purlieu, 
or in any inclosed land where deer shall be usually kept**), there situ¬ 
ate, in the occupation of J. N., wherein deer had been and then were 
usually kept, one fallow deer, of the price of forty shillings, the pro¬ 
perty of the said J. N., then and there kept and being, then and there 
in the said inclosed land, unlawfully, wilfully, and feloniously did 
hunt, kill, and carry away f “ course, hunt, snare, or carry away, or 
kill or wound, or attempt to kiU or wound**) ; against the form of the 
statute in such cose made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Felony, punishable as simple larceny, 7 8 6r. 4, c. 29, s. 26. (/Sfee 

ante,p. 168). 

Evidence, 

To support this indictment, you must prove the hunting, killing, 
or stealing of the deer, as stated in the indictment; that the land in 
W'hich the offence was committed was at the time inclosed; in the 
occupation of .T. N., situate as in the indictment; and that deer had 
been and then were usually kept therein. 


Indictment for hunting or stealing Deer in uninclosed Places, after a 

previous Conviction. 

Commenc&nent as ante, p, 208, setting out the conviction, to the 
words'] —her crown and dignity; and tne said J. P. therefore ad¬ 
judged the said J. S., for his said offence, to forfeit and pay the sum 
of fifty pounds, and also to pay the sum of ten shillings for costs; 

and, in default of immediate payment, to be imprisoned in-, 

there to be kept to hard labour for the space of-calendar months, 

unless the said sums should be sooner paid {^following the conim- 
tion]. And the jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that the said J. S., late of the parish aforesaid, in the 
county aforesaid, labourer, being so convicted, afterwards, on the 
third day of August, in the year aforesaid, at the parish aforesaid, in 
the county aforesaid, in a certain unincloscd part of the said chase, 
there situate, (“ in the uninclosed part of any forest, chase, or purlieu**), 
one other fallow deer, of the price of forty shillings, then and there 
being, then and there, in the said last-mentioned uninclosed part of 
the said chase, unlawfully, wilfully, and feloniously did hunt, kill, 
and cany away (“ course, hunt, snare, or carry away, or kill or wound, 
or attempt to kill or wmnd**) ; against the form of the statute in such 
case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 
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To course, ^c,, deer kept or being in the vninclosed part of any forest, 
after a previous conviction for any offence relating to deer, for 
which a pecuniary penalty is imposed, whether the second offence he 
of the same description as the first or not, is deemed felony, punishable 
as simple larceny. {See ante, p. 168). 7 ^ 8 (r. 4, c. 29, s. 26. The 
offences relating to deer, for which a pecuniary penalty is imposed, 
are: First, the coursing, hunting, snaring, or carrying away, or killing, 
or wounding, or attempting to kill or wound, any deer kept or being in 
the un inclosed part of any forest, chase, or purlieu, for the first time. 
7^8 G,4,c. 29, s. 26. Secondly, the being in possession of, or know^ 
ingly having upon the premises, any dter, or the head, skin, or other part 
thereof, or any engine or snare for the taking of deer. Id. s. 27. Lastly, 
the setting or using any snare or engine whatsoever, for the purpose of 
taking or killing deer, in any part of any forest, chase, or purlieu, whe^ 
iher inclosed or not, or in any bank or fence dividing the same from any 
land adjoining, or in any inclosed land where deer are usually kept, or 
destroying any part of the fence of any land where any deer shall be 
then kept. Id. s. 28. 

Evidence. 

To support this indictment, you must prove the previous convic¬ 
tion, as directed ante, p. 126—the identity of the defendant—tlio 
hunting, killing, or steming of the deer by the defendant, as stated 
in the indictment—the commission of the offence in an uninclosed 
part of the chase, as described, and the locality of that part of the 
chase in which the offence was committed. 

The prisoner may take exception to the validity of the previous 
conviction, and if it be had, he cannot be convicted upon this indict¬ 
ment. It. V. Allen, B, Sf B. 613. 

Where a summary conviction for an offence relating to a deer did 
not state substantively where the place was situate in which the 
offence was committed, but in awarding the distribution of tlie 
penalty gave it to the overseers of D., in the said county, “ where 
the said offence was committed,” it w’as holden good. B. v. Weale, 
6C8iP. 135. 


TAKING OB KILLING HARES OR CONIES IN WARRENS, &C., IN THE 

NIGHT-TIME. 


Statute. 

7 4* 8 G. 4, c. 29, s. 30]—^Enacts, that if any person shall unlaw¬ 
fully and w'ilfully, in the night-time, take or kill any hare or coney 
in any warren or ground lawfully used for the breeding or keeping 
of hares or conies, whether the same be inclosed or not, eveiy such 
offender shall he guilty of a misdemeanor, and being convicted 
thereof, shall be punished accordingly: and if any person shall un- 
^wfiilly and wilfully in the day-time take or kill any hare or coney 
in any such warren or ground, or shidl at any time set or use therein 
snare or engine for the taking of hares or conies, every such 
offender, being convicted thereof before a justice of the peace, shall 
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forfeit and pay such sum of monej^ not exceeding five pounds, as to 
the justice shall seem meet; provided always, that nothing herein 
contained shall affect any jperson taking or killing in the day-time 
any conies on any sea-bank or river-bank in the county of Lincoln, 
so far as the tide shall extend, or within one furlong of such bank/ 

Indictment. 

Commencement ai ante, p. 169]]—in the county aforesaid, about 
, the hour of eleven in the night of the same day, in a certain warren 
and ground, (“£w any warren, or ground lawfully used for the breeding 
or keeping of hares or conies, whether the same be inclosed or not**), 
in the occupation of J. N., there situate, the said warren and 
ground then and there being lawfully used for the breeding and 
keeping of hares [or, conies], twenty hares then and there being 
found, then and there in the said wan-en and ground unlawfully and 
wilfully did take, (“ take or kill ”); against the form of the statute 
in such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Add a count for taking conies, if it be 
necessary. 

Misdemeanor, fine, or imprisonment, {with or without hard Idbour for 
the whole or any part of the imprisonment, and with or mthout solitary 
confinement, 7 <5^’ B <7.4, c. 20, s.4, {ante,p. 160): such confinement not 
exceeding one month at any one time, nor three months in any one year. 
7 441 Viet. c. 90, s. 5, (ante, p. 169), or both. Q G. 4, c, 

29, s. SO. 

Evidence. 

To support this indictment, you must prove —l^if. That the de¬ 
fendant took or killed the hares (or conies) in the place mentioned 
in the indictment. “ Taking,” in the statute, means catching,” 
and not taking awa^. Where a defendant, who set several wires in 
a warren, in one of which a coney wtvs caught, was seized just as he 
was laying hold of the wire to take the coney, which was then alive; 
the judges held this to be a taking within the meaning of the statute. 
R, V. Glover, B. R. 269.— 2nd. That the offence was committed in 
the night-time, as in the case of burglary before, 7 W.4S^1 Viet, 
e. 86, s. 4; for this statute does not, like the stat. 9 G. 4, c. 69, de¬ 
fine what shall be deemed to be night.—Srrf. That the place in 
which the defendant took the hares (or conies) w'as a wanren or 
ground then used for the breeding or keeping of hares ('or conies); 
that it was in the occupation of J. N., and is situate as described in 
the indictment. It is immaterial whether the warren or ground was 
inclosed or not. 

The statute does not apply to taking or killing in the day-time any 
conies on any sea-bank or river-bank in the county of Lincoln, so far 
as the tide sWl extend, or within one furlong of such bank. 
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TAKING OR DESTROYING FISH IN WATER ADJOINING A DWELLING- 

HOUSE. 


' StoiMe, 

7 8 4, c, 29, a. 34]—Enacts, that if any person shall unlaw- 

fuUy and wilfully take or destroy any fish in any water which shall 
run through or be in any land adjoining or belonging to the dwelling* 
house of any person, being the owner of such water, or having a right 
of fishery therein, every such offender shall be guilty of a misde¬ 
meanor, and being convicted thereof, shall be punisheu accordingly; 
and if any person shall unlawfully and wilfully take or destroy, or 
attempt to take or destroy, any fish in any water not being such 
as aforesaid, but w’hich shall be private property, or in which there 
shall be any private right of fishery, every such offender, being con¬ 
victed thereof before a justice of the peace, shall forfeit and pay, over 
and above the value of the fish taken or destroyed (if any), such sum 
of money, not exceeding five pounds, as to the justice shall seem meet; 
provided always, that nothing hereinbefore contained shall extend to 
any pei-son angling in the day-time; but if any person shall, by angling 
in the day-time, unlawfully and wilfully take or destroy, or attempt 
to take or destroy, any fish in any such water as first mentioned, he 
shall, on conviction before a justice of the peace, forfeit and pay any 
sum not exceeding five pounds; and if in any such w’ater as last men¬ 
tioned, he shall, on the like conviction, forieit and pay any sum not 
exceeding two pounds, as to the justice shall seem meet; and if 
the boundary of any parish, township, or vill shall happen to be 
in or by the side of any sucli water as is hereinbefore mentioned, 
it shall be sufficient to prove that the offence w'as committed either 
in the 2 >arish, township, or vill named in the indictment or inform¬ 
ation, or in any parish, township, or vill adjoining thei'eto. 

Indictment. 

Ommencement as ante^ p. 169]—in the county aforesaid, in a cer¬ 
tain stream of water (“ any water**) then and there running and 
being in certain land land adjoining to or belonging to the 

dwelling-house**) adjoining [or, belonging] to the dwelling liouse of 
J. N., there situate, the said J. N. then and there being the owner 
of the said water, [or, the said J. N. then and there having a right 
of fishery in the said water], thirty fish called carp, of the price of 
five shillings; thirty fish called tench, of the price of five shillings; 
and thirty fish called trout, of the price of five shillings, then and 
there being found, in the said stream of water, then and there unlaw¬ 
fully and wilfully did take [or, destroy]; against the form of the sta¬ 
tute in such case made an<f provided, and against the peace of our 
lady the Queen, her crown and dignity. Where the indictment 
alleged the fish to be the goods and chattels of the prosecutor, the judges 
held that these words might be rejected as surplusage. R. v, Hundsdon, 
2.Mast,P.C.(yn. 

Misdenwcmor,fine, or imprisonment, {with or uAthvut hard labour for 
the whole or any part of the imprisonment, and with or vAthout solitary 
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confirmnentf 7 8 6r. 4, c. 29, 8. 4, {ante,p. 169); such confinement not 

exceeding one month at any one time, wnr three months in any one 
year. 7 FF. 4 4* 1 Viet. c. 90, s, 5, (ante, p. 169), or both. 7 8 (r. 4, 
c. 29, 8. 31. , 

Mndence. 

Prove the taking or destruction of the fish mentioned, or some of 
them. The taking need not be such a taking as would be necessary 
to constitute larceily. /See JR. v. Glover, JR. JR. 269, (ante,p. 231). 
^ But a taking by angling in the day-time will not be sufficient. 7 ^ 
* S G. 4:, c. 29, 8. 34. If a destruction only be chared, it must be 
proved to have been wilful. Prove, also, that the fiwi were taken or 
destroyed in a stream (or water) running or being in land adjoining 
to, see R. v. Hodges, (ante, p, 207), or belonging to, the dwelling-house 
of J. N., and which at^the time belonged to J. N., or in which he had 
a right of fishery. The local situation of the dwelling-house and 
water must also be pi'oved; but if the boundary of any parish, town¬ 
ship, or vill, happen to be in or by the side of the water, it will be 
sufficient to prove that the offence was committed either in the 
parish, &c., named in the indictment, or in the parish, &c., adjoining 
thereto. 7^Q G. 4, e. 29, s. 34. 


STEAIJNO OR DREDOINO FOR OYSTERS, &C. 


/StattOe, 

7 8 Geo. 4, c. 29, s. 36]—^Enacts, that if any person shall steal 

any oysters or oyster brood from any oyster bed, laying, or fishery, 
being the property of any other p^son, and sufficiently marked out 
or known as such, every such offender shall be deemed guilty of 
larceny, and being convicted thereof, shall be punished accordingly ; 
(ante, p. 168) ; and if any person shall unlawfully and wilfully use 
any dredge, or any net, instrument, or engine whatsoever, within the 
limits of any such oyster fishery, for the purpose of taking oysters 
or oyster brood, although none shall be actually taken, or shall, with 
any net, instrument, or engine, drag upon the ground or soil of any 
such fishery, every such pereon shall be deemed guilty of a misde¬ 
meanor, and being convicted thereof, shall be punished by fine or 
imprisonment, or both, as the court shall award ; such fine not to 
exceed twenty pounds, and such iiimrisonment not to exceed three 
calendar months ; and it shall be sumcient in any indictment or in¬ 
formation to describe, either by name or otherwise, the bed, laying, 
or fishery, in which any of the said offences shall have been com¬ 
mitted, without stating the same to be in any particular parish, 
township, or vill: pi’ovided always, that nothing herein contained 
shall prevent any person from catching or fishing for any floating 
fish within the limits of any oyster fishery, with any net, instrument, 
or engine, adapted for floating fish only. 


Indictment for stealing Oysters or Oyster Brood. 

(Jonmencement as ante, p. 169]—in the county aforesaid, from a cer¬ 
tain oyster bed (“any oyster bm, laying, or fishery, being the property 
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of anv other person, mid sufflcientli/ marked out or known as such**), 

called-, the property ot* J. N., and sufficiently [^marked out ana j 

known as the property of the said J. N., one thousand oysters, of the 
value of twenty shillings, then and there being found, then and there 
feloniously did steal, take, and carry away, against the form of the 
stjitute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. It is sujficient to describe, 
either bif name or otherwise, the bed, laying, or fishery, in which the 
offence is ewnmitted, withmit stating the same to he in any particular 
parish, toumship, or rill. 

Larceny, punishable as such, 7 G. 4, c. 29, s. 36. (See ante, 

p. 168). 

Emdmce. 

Prove a larceny of the oysters or some of them, as directed ante, 
p. 170 et seq. Prove, also, that the place from whence they were 
taken was at the time the oyster bed, laying, or fishery of J. N., 
and was sufficiently marked out or known as such. 


Indictment for using a dredge, S^c., in the Oyster Fishery of another. 

Commencement as ante, p. 169J—in the county aforesaid, within 
the limits of a certain oyster bed (^‘any oyster bed, laying, or fish- 

ery**), called-, the property of J. N., and sufficiently [marked 

out and] known as the i>roperty of the said J. N., unlawfiilly and 
wilfully did use a certain dredge dredge, net, instrument, or 

engine whatsoever*'') for the purpose then and there of taking oystera 
(^* oysters or oyster brood**) ; against the form of the statute in such 
case made ami provided, and against the peace of our lady the Queen, 
her crown and dignity. See the last precedent. 

Misdemeanor, punishable by fine, not exceeding twenty pounds, or 
imprisonment, not exceeding three months, (roith or without hard latwnr, 
for the whole or any part of the imprisonment, and with or without 
solitary confinement, 7 8 6. 4, c. 29, s. 4, (ante,p. 369)), such con¬ 
finement not exceeding one month at any one time. 7 IV. 4 1 Viet, 

c, 90, s. 5, (ante, p. 169), or both. 7 ^ & G. 4, c. 29, s. 36. 

Evidence. 

Prove that the defendant used a dredge, &c. within the limits of 
the oyster bed, &c. of J. N., as stated in the indictment; and that 
such oyster bed, &c. was at the time the property of J. N., and was 
sufficiently [marked out and^ known as such. The purpose is to be 
inferred from the act, and it is immaterial whether the defendant 
actually took any oysters or oyster brood or not. The statute does 
not apply to ])ersons catching or fishing for any floating fish within 
the limits of an oyster fishery, w'ith any net, instrument, or engine 
adapted for taking floating fish only. *1 G. 4, c. 29, s. 36. 


Indictment for dragging upon the Ground of the Oyster Fishery of 

another. 

Commencement as ante, p. 1691—in the county aforesaid, upon 
the ground (** ground or sml**) of a certain oyster bed (^^ any oyster 
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hedy laying, or fisherf*) called- , the property of J. N., and suf¬ 

ficiently Lniarked out and] known as the property of the said J. N., 
with a certain net any net, instrument, or engine**) unlawfully and 
wilfully did drag ; against the form of the statute in such case mad^ 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Misdemeanor ; see the last precedmt. 7 8 6r. 4, c. 29, s, 36. 

Evidence, 

* Prove that the defendant dragged with a net, &c., upon the ground 
of the oyster bed, &c., as stated in the indictment; and that such 
oyster bed, &c., was at the time the property of J. N., and was suf¬ 
ficiently [marked out and] known as such. The statute does, not 
apply to persons catching or fishing for any floating fish within the 
limits of any oyster fislier}^ wdth any net, instrument, or engine 
adapted for taking floating fish only. 7 8 6r. 4, c. 29, s. 36. 

■ . 

LARCENY BY LODGERS. 


Statute. 

7 8 Cr. 4, c. 29, s. 45]—For the punishipent of depredations com¬ 

mitted by tenants and lodgers, bo it enacted, that if any person shall 
steal any chattel or fixture let to be used by him or her in or with 
any house or lodging, whether the contract shall have been entered 
into by him or her, or by her husband, or by any person on behalf of 
him or hei‘, or her husband, every such offender shall be guilty of 
felony, and being convicted thereof, shall be liable to be punished in 
the same manner as in the case of simple larceny; {ante, p, 168); 
and in every such case of stealing any chattel, it shall bo lawtul to 
prefer an indictment in tlie common form as for larceny; and 
in every such case of stealing any fixture, to prefer an indictment 
in the same fonn as if the offender were not a tenant or lodger, and 
in either case to lay the property in the owmer or person letting to 
hire. 


Indictment, 

The indictment for stealing a chattel will be in the form ante, p. 
168, and for stealing a fixture, in the form ante, p. 211. The aiticle 
stolen must be described as the property of the landlord; and in the 
latter case the dwelling-house or lodging must, according to circum¬ 
stances, be described as the dwelling-house of the defendant, or of the 
landlord, as in burglary. 

Felony, punishable as simple larceny, 7 8 G. 4, c. 29, s. 45, 

{at^e,p, 168). 

Evidence. 

Prove a larceny of the chattel mentioned in the indictment, as di¬ 
rected ante, p, 170 seq,: or, if the indictment allege that the de¬ 
fendant stole a fixture, prove the allegations of that indictment, as 
directed unite,'p. 212. independently of the statute, the contract of 
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letting, and that the goods were in his possession under that contract, 
would be matter of defence for the defendant; but as that circumstance 
would now bo no defence, it is immaterial whether the contract of 
letting be proved or not. 


BREAKING AND ENTERING A CHURCH OR CHAPEL, AND STEALING 

THEREIN. 


Statute. 

7 <5* 8 <3^. 4, c. 29, s. 10]—Enacts, that if any person shall break 
and enter any church or chapel, and steal therein any chattel, or 
having stolen any chattel in any church or chapel, shall break out of 
the same, every such offender, being convicted thereof, shall suffer 
death as a felon. 

G tV 7 Will. 4, c. 4 ]—Recites the 6 & 6 Will. 4, c. 81, which, after 
renting the 7 B G. 4, c. 29, s. 10, altered the punishment for sacri¬ 
lege, ; and enacts, that all persons who may hereafter be duly con¬ 
victed of any of the offences mentioned in the said act, shall and may 
he sentenced by the court or judge by or before whom such offenders 
may be tried to transportation for life or for any term of years 
not less than seven, or to be imprisoned for any term not exceed¬ 
ing three years, with or without hard labour, and for any period 
of solitary confinement during such imprisonment, at the discretion 
of such court or judge. But see 7 Will. 4 1 Viet. c. 90, s. 6, {antey 

p, 169). 

Indictment. 

Commencement as ante, p, 169] — in the county aforesaid, the 
church of the said parish [or, a certain chapel] (“ a?iy church or 
chapeV*), there situate, feloniously did break and enter, and then 
and there in the said church, one silver cup (“ any chattel”) of the 
value of six pounds, of the chattels of the parishionei's of the said 
parish, in the said church then and there being found, then and there 
feloniously and sacrilegiously did steal, take, and carry away; against 
the form of the statutes in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

If a chapel which is primte jyr&perty he broken and entered, lay the 
property as in other cases of larceny. 

If a parish church be broken and entered, add a count stating the 
chattel to he the chattel of the rector, and another stating it to be the 
chattel of the churchroaraens. See 1 Hale, 61, 22 ; Id, 81 ; 2 East, 
P. C. 681. 

Felony, 7 <}{• 8 4, c. 29, s, 10; transportation for life, or not less 

them seven years, or imprisonment not exceeding three years, with or 
toitJmd hard labour, and toith or without solitary (xmfinement; 7 
Will. 4, <?. 4; such confinement not exceeding one month at any time, 
nor three months in any one year. 7 Will. 4 1 Viet. c. 90, s. 6, {ante, 

p. 169). 
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This offence is not triable at any quarter sessions. 
1, {antCf p. 69). 

Evidence. 


5 ^ G Viet, c, 38, 


Prove that the defendant broke and entered the church or chapel 
described in the indictment, in the same manner as in burglary, (post. 
Sect. 4), except that it need not be proved to have been done in the 
night-time. The vestry is part of the church for this purpose. Reg. 
v. EvanSy C. Mar* 298. If the evidence fail in this respect, the 
(defendant may be convicted of simple larceny. Then prove the lar¬ 
ceny, as directed antCy p. 170 et seq. The words “any chattel” 
would probably be held to extend to articles in a church or chapel, 
though not used for divine service; for the words “ any goods” in the 
repealed statute 1 Ed. G, e. 12, were held not to be confined to goods 
used for divine service, but to extend to articles used in the church 
to keep it in repair, as a pot used to hold charcoal for airing the vaults, 
and a snatch-block used to raise weights if the bells wanted repair. 
R. V. Rmrkcy R. ^ R. 386. The allegation of property in the parish¬ 
ioners, rector, or churchwardens, will be sufficiently proved by evi¬ 
dence that the church is a parish church; but the property in goods 
in a chapel must be proved as in ordinary cases. Upon an indictment 
for stealing goods from a dissenting chapel, the first count of the in¬ 
dictment described them as the property of the trustees of the chapel, 
and the second as the property of a person who was employed to take 
care of the chajiel, kept the keys of the chapel, and received a salary 
for so doing; the first count was not proved, and the judges held 
that the second could not be sustained, because the goods could not 
be considered as belonging to the chapel-keeper. R, v. JltOchinsony 
R, ^ R. 412. Where a prisoner was indicted for stealing a Bible, 
a hymn-book, and a pair of brass sconces, the property of J. B. and 
otliers, which it appeared had been stolen from a Methodist chapel 
at h'akenhain, and the Bible and hymn-book had been presented to 
the Society of Methodists there, of which J. B. was one, and also a 
trustee of the chapel, but the trust-deed was not produced, ParkCy 3. 
held, that as J. B. was one of the society, the property was well laid 
in him, R. v. BoultOHy 5 C. 537. Lastly, prove that the church 
or chapel is situate as described in the indictment. 

The word “ chapel” in the statute has been constnied not to ap¬ 
ply to chapels of dissenters. Where the prisoner was indicted for 
breaking and entering a chapel, which appeared from the evidence 
to be a dissenting chapel, Gaselee, J., and Vaughany B.,held that the 
statute applied only to chapels of the church of England ; because 
where the legislature meant to protect the chapels of dissenters, 
they esqjrcssly mention them, as in the stat. 7 <?}’ 8 6r. 4, c. 30, s. 2. 
R. V. Warreny GC. Sf P. 335, see also R. v. NixoUy 7 C. Sp P. 442, 


Indictment for stealing in and breaking out of a Church or Chapel. 

Commencement as antCy p. 169) —in the county aforesaid, one silver 
cup, of the value of six pounds, of the chattels of the paiushiviners 
of the said parish, in the church {^“church or chapeV') of the said 
parish there situate, then and there being found, then and there in 
the said church feloniously did steal, take, and carry awray; and that 
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the said J. S., so being in the said church as aforesaid, and having 
then and there committed the said felony in tlie said'church as afore¬ 
said, afterwards, and after he had so committed the said felony in the 
said church as aforesaid, on the day and year aforesaid, with force and 
arms, at the parish aforesaid, in the county aforesaid, feloniously did 
break out of the said church, against the form of the statute in such 
'Case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. See the last precedent. 

Felony. 7 8 G. 4, e. 20, s. 10. See the last precedent. 

Evidence. 

Prove the larceny, as directed in the last case; prove the breaking 
out, as in burglary, {post. Sect. /F), except that it need not be proved 
to have been done in the night-time; and prove the local situation 
of the church or chapel, as described in the indictment. 

■' ■ . . 

HOUSEBEKAKINU, &C. 


Statutes. 

7 <Sf 8 €r. 4, e. 29, s. 12]—Enacts, that if any person shall break 
and enter any dwelling-house, and steal therein any chattel, money, 
or valuable security, to any value whatever; or shall steal in any 
dwelling-house any chattel, money, or valuable security, to the value 
in the whole of five pounds or more, every such offender, being con¬ 
victed thereof, shall suffer death as a felon. 

Sect, 13]—Provides and enacts, that no building, although within 
the same curtilage with the dwelling-house, and occupied therewith, 
should be deemed to be part of such dwelling-house for the purpose 
of burglary, or for any of the purposes aforesaid, unless there snail 
be a communication between sucli building and dwelling-house, either 
immediate, or by means of a covered and inclosed passage leading 
from the one to tlie other. 

7 W. 4 & 1 Viet. €. 90, s. 1 ]—Recites the stat. 2 3 W.^e. 62, 

s. 1, wherebyy after redtiny the 7 8 G. 4, c. 29, s. 12, the punishment 

of death for steading in a dwelling-home to the value of five pounds 
was altered to transportation for life; and the stat, 3 4 fV. 4, c, 44, 

ss. 1 and 2, whichy after reciting the 7 df 8 &. 4, c. 29, 12 and 13, 

altered the punishment for breaking and entering in a dwelling-house 
and stealing therein; and enacts, that so much of the said act of 
2 ^ 3 IF. 4, as relates to the punishment of j^ersons convicted of 
oftenccs for which they are liable, under the said act, to be trans¬ 
ported for life, and so much of the said act of 3 4 TV. 4, as 

relates to the punishment of any person convicted of the offence of 
breaking and entering any dwelling-house and stealing therein, as in 
that act mentioned, wall, from and after the commencement of this 
act, be and the same are hereby repealed; and that, from and after 
the commencement of this act, (1st Oct. 1837), every person con- 



Larceny, 239 

vieted of any of such offences shall be liable to be transported be¬ 
yond the seas for any term not exceeding fifteen years, nor less 
than ten years, or to be imprisoned for any term not exceeding 
three years. ^ 

7 W. 4: S; 1 Viet. c. 86, s. 5]—Enacts, that whosoever shall 
steal any property in any dwelling-house, and shall by any menace 
or threat put any one being therein in bodily fear, shall be guilty of 
felony, and, being convicted thereof, shall be liable to be transported 
, beyond the seas for any term not exceeding fifteen years, nor less 
than ten years, or to be imprisoned for any teim not exceeding 
three years. 

Sect. 7, {and see 7 TV. 4 3^1 Viet. e. 90, s. 3, antCf p. 19Q)—Place 
and Mode of Imprisonment^ —Enacts, that where any person shall 
be convicted of any offence punisliable under this act, for which im¬ 
prisonment may be awardea, it shall be lawful for the court to sen¬ 
tence the offender to be imprisoned, or to be imprisoned and kept to 
hard labour in the common gaol or house of correction, and also to 
direct that the offender shall be kept in solitary confinement for any 
portion or portions of such imprisonment, or of such imprisonment 
with hard labour, not exceeding one month at any one time, and 
not exceeding three months in any one year, as to the court in its 
discretion shall seem meet. 

Sect. 9 —Constrmtion of the JVord ** Property**'] —Enacts, that the 
word “property” shall throughout this act be deemed to denote 
everything included under the words “ chattel, money, or valuable 
security,” used in the 7 3^ Q G, 4, c. 29. (See ante,p. 214). 


Indictment for Hotisebreaking. 

Commencement as ante, p. 1 69]—in the county aforesaid, the dwell¬ 
ing-house of J. N., there situate, feloniously did break and enter, 
and two pewter dishes, of the value of five shillings; one dressing- 
case, of the value of two pounds; and six cliairs, of the value of 
thirty shillings, (“ chattel, money, or valiudfle seettrity** see 7 G. 
4, C.29, S.6, {ante, p. 214), of the goods and chattels of the said 
J. N., in the said dwelling-house then and there being found, then 
and there in the said dwelling-house feloniously did steal; take, and 
carry away; against the form of the statute in such cases made and 
provided, and against the peace of our lady the Q,ueen, her crown 
and dignity. Hie indictment has been held sufficimt mthout the words 
^^in the said dwelling-home** before the words ^^feloniously did steal^* 
3fc. Reg. v. Andrews, C. Mar. 121, overruling Reg. v. Smith, 
2 M. Sf Rob. 116, {post,p. 247). An indictment is sustainable for a 
misdemeanor, which charges that the defendant unlawfully broke and 
entered the dwelling-home of J. N. xoUh intent the goods and chodtels in 
the said dwelling-home then and there being to steal, without sidling 
whose goods he intended to steal. Reg. v. Lawes, 1 C. 3^ K. 62. 

Felony, 7 Sf 9 G. 4, c. 29, s. 12, transportation for not more than 
fifteen, nor less than ten years, or imprisonment not exceeding three 
years; 7 TV. 4 1 VLl. c. 90,1 ; with or without hard labour, and 
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with or without solUarjf confinement^ such confinement not exceeding one 
month at any one time, nor three months in any one year. Id, a, 8, 
{anite,p, 195). 

Evidence, 

, The Dwelling-home of J, iVl]—This must be proved in the same 
manner as in burglary, {see post. Sect, 4). By stat. 7 8 <r. 4, c. 29, 

s, 13, it is provided and enacted, that no building, although within 
tile same curtilage with the dwelling-house, and occupied therewith, 
shall be deemed to be part of such dwelling-house for the purposes of 
housebreaking, stealing in the dwelling-house, &c., unless there shall 
be a communication between such building and dwelling-house, 
either immediate, or by means of a covered and inclosed passage 
leading from the one to the other. 

Did break and enter ,^—This must be proved in the same manner 
as in burglary; 1 Dale, 526; Dost. 108; (see post. Sect, IV); except 
that it need not be proved to have been done in the night-time; but 
if it be proved to have been done in- the night-time, so as to amount 
to burglary, the defendant may notwithstanding be convicted upon 
this indictment. See M. v. Pearce, R, v. Robinson, ante, p, 82. 

Titen and there in the said Dwelling-home, —There must bo an 

actual, and not merely a constructive, taking, but in all other re¬ 
spects the larceny may be proved in the manner directed anie,p. 170 
et seq. Where the prosecutor, in consequence of the threat of an 
armed mob, fetched provisions out of his house and gave them to the 
mob, who stood outside the door, this was holden not to be a stealing 
in the dwelling-house. Reg, v. Leonard, Cheshire Special Commission, 
1842. Where it appeared that the prisoner, after breaking and 
entering the house, took two half-sovereigns from a bureau in one 
of the rooms, but, being immediately detected, threw them under the 
grate in that room ; Park, J., held that this was a sufficient aspor¬ 
tation to constitute a stealing within the meaning of this clause of 
the statute. R, v. Amier, QC.S^P, 344. The value of the goods is 
immaterial, if a breaking and entry be proved. 

If the prosecutor succeed in proving the larceny, but fail in 
proving any of the other circumstances above mentioned, the de¬ 
fendant may be convicted of simple larceny; or if the prosecutor, 
fail in proving the breaking and entry, and the goods be laid and 
proved to be of the value ot five pounds, the defendant may be con¬ 
victed of stealing in. the dwelling-house. 


Indictment for stealing in a Dwelling-home, some Person therdn oeing 

ptU in Fear, 

CommmeemerU as emte, p, 169]—in the county aforesaid, one silve4 
bason, of the value of three pounds, and one coat, of the value of five 
shillings, (“ any property^* 7 WT. 4 »Sf 1 Viet, c, 86, s, 5, (and see 
ante, p. 239)), of the.^ods and chattels of J. N., in the dwelling- 
house of the said J. N. there situate, then and there being found, 
then and there in the said dwelling-house feloniously did steal, take. 
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and carry away; one J. L. and M. his wife then, to wit, at the;time 
of the committing of the felony aforesaid, being in the said dwelling- 
house, and therein by the said J. S. by a certain menace and threat 
then used by the said J. S., then and there being put in fear^ 
against the form of the statute in such case made and provided, and 
gainst the peace of our lady the Queen, her crown and dignity. 
The indictment mmt expressly allege that some person in the house was 
put in fear hy the ^jendant, R. v. Eth&ringtony 2 Leachf 671; 2 
East, P. O. 636. 

« Felony^ transportation for not more than fifteen nor less than 
ten yearSf or imprisonment not exceeding three years; 7 W. 4 1 

Viet, c, 60, s. 5 J with or toithout hard labour, and mth or without 
solitary confmement, such confinement not exceeding one month aZ any 
one time^ and not exceeding three months in any one year. Id. s. 7 ; 
{aide, p. 239). 

Evidence. 

Prove the larceny, as directed ante, p. 170 et seq. The value is 
immaterial, if some person was in the nouse at jthe time, and was 
put in fear by a menace or threat of the defendant; which may be 
either by words or gestures. R. v. Jackson, 1 Leach, 269. Then 

5 rove that the lai-ceny was committed in the dwelling-hoxise of 
. 7^., situate as ^escribed in the indictment, or in some building 
occupied therewfth, and connected or communicating therewith, 
either immediately or by means of a covered and inclosed passage. 
{See the evidence in the last case). Lastly, prove that the person 
mentioned in the indictment was in the house at the time, and was 
put in fear by the menaces or threats of the defendant or his accom¬ 
plices. R. V. Etherington, 2 Leach, 671; 2 East, P. C. 635. On 
the fr^rmer statutes, wliich did not require that the party should be 
put in fear by a menace, or threat, it does not appear to have been 
settled whether it was necessary to prove an actual sensation of fear, 
but the practice has been, upon the repealed stat. 3 W. M. c. 9, 
which for this purpose is the same as the other statutes, to require 
proof of actual fear, where the fact was committed out of the pre¬ 
sence of the party, so as not to amount to a robbery at common-law, 
and it has been said, if tlie fact be committed in the presence of the 
party, to depend upon circumstances whether fear will or will not 
be implied ; if the party in whose presence the property was taken 
was not conscious of the fact, no fear could be implied. See 2 East, 
P. C. 635. But now, by the express words of the statute, the 
putting in fear must be proved to have been by an actual menace or 
threat. 

If the prosecutor fail to prove that the person mentioned in the 
indictment was in the dwelling -house, and was put in fear, the de¬ 
fendant may still be convicted of simple larceny ; or if the goods 
stolen in the dwelling-house be laid and proved to be of the value 
of five pounds, he may be convicted of stealing in the dwelling-* 
house. 


M 
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Indictmavt for stealing in a Dtoeiling-home to the value of 5l, 

Commencement as ante, p. 1G9] — in the county aforesaid one 
silver sugar bason of the value of three pounds, six silver table¬ 
spoons of the value of three pounds, and twelve silver teaspoons of 
the value of two pounds, chattel money, or valuable security^' 
8ee7 Q G. 4, c. 29, s. 6, {ante, p. 213^, of the goods and chattels of 
one J. G., in the dwelling-house of J. N. there situate, then and 
there being found, then and there in the said dwelling-house feloni¬ 
ously did steal, take and carry away; against the form of the sta¬ 
tute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. Where the indictment 
alleged that the d^endant, aJt S^c,, stole certain goods ^^in the dwell¬ 
ing-home of W. T., then and there heing^* omitting the words “ there 
situate,” the judges held that the house must he considered as described of 
the place laid as special venue. R. v. Napper, 1 Mood. (7. G. 44 ; and 
see R. V. Richards, 1 M. Rob. 177. 

Felony, 7 8 G. 4, c. 29, s. 12, (ante, p. 238) ; transportation for 

not more than fifteen nor less than ten years, or imprisonment not 
exceeding three years ; 7 W. 4 <Sf 1 Viet. c. 90, s. 1 ; with or without 
hard labour, and with or without solitary confinement, such confinement 
not exceeding one month at any one time, nor three mmths in any one 
year. Id. s. 8, (ante, p, 195). 

Evidence. 

Prove the larceny, as directed ante, p. 170 et seq. Prove it to have 
been committed in the dwelling-house of J. N., or in some building 
occupied therewith, and connected or communicating therewith, 
either immediately or by means of a covered and inclosed passage 
leading from the one to the other; (see the evidence in the last case hut 
one)\ and prove the goods stolen to be of the value of five pounds or 
more. 

If you fail to prove the larceny, the defendant must of course be 
acquitted altogether. If you fail to prove it to have been committed 
in a dwelling-house or some building communicating therewith, 
(such as buiglary might be committed in, 2 Ea^, P. C. 644; and 
see post. Sect. IV'), or fail to prove that it w'as the dwelling-house oi 
J. N., R. V. White, 1 Leach, 262: R. v. Woodioard, Id. 253, n. ; 
(and see ante, p. 41), or fail to prove the goods (stolen at any one 
time, R. V. Petriet 1 Leach, 294: see R, v. Ilamilton, Id. 348 : R. v. 
Jones, 4C.S^P. 217: R> v. Dunn, ante, p. 69), to be of the value of 
five pounds, the defendant must be acquitted of the compound offence, 
and found guilty of the simple larceny only. 

It had been held in several cases, that if a man steal the goods of 
another in his own house, R. v. Thompson, 1 Leach, 388, or a woman 
steal the goods of a stranger in the house of her husband, R. v. Gould, 
1 Leach, 4, it is not within the statute, which was not intended to 
protect property which might be in a house from the owner of the 
house, but from the depredations of others, but these cases appear to 
be overruled by that oi Reg, v. Bowden, 2 Mood. C, C. 286 ; 1 U.S^K, 
147, where all the judges agreed that stealing in a dwelling-house to 
the value of 61., by the owner of the house, was within the 7 <Sf 8 G. 
4, e, 29, 8. 12. Where a lodger invited an acquaintance to sleep at 
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his lodgings without the knowledge of his landlord, and during the 
night stole his watch from the bed*s head, it was doubted, at the 
trial, whether the lodger was not to be considered as the owner of 
the house with respect to the prosecutor ; but the judges held, that 
the defendant was pr<^erly convicted of stealing in the dwelling- 
house. R. V. Taylor^ R. «Sf R. 418. So, if the goods be under the 
protection of the person of the prosecutor at the time they are 
stolen, the case will not be within the statute. As, for instance, 
where the defendant procured money to be delivered to him for a 
'particular purpose, and then ran away with it; R. v. Camjjhellj 2 
iLeachy 264; {antep. 183); and where the prosecutor, by the trick 
of ring-dropping, was induced to lay down his money upon a table, 
and the defendant took it up and carried it away; R. v. Owm^ 2 
Leach^ 672; 2 East^ P, C. 646; these cases were holden not to be 
w'ithin the statute. For a case to be within the meaning of the sta¬ 
tute, it is necessary that the goods should be under the protection of 
the house, and be deposited in it for sate custody. But property left 
at a house for a person supposed to reside there, will be under the 
protection of the house, and the stealing of it will be within the sta¬ 
tute. Two boxes belonging to A., who resided at 38, Rupert-street, 
were delivered by a porter (whether by mistake or design did not ap¬ 
pear) at No. 33, in the same street; the owner of the house, imagin¬ 
ing that they w’ere for the defendant, who lodged there, delivered 
them to him; the defendant converted the contents of the boxes to 
his own use, and absconded; it was doubted at the trial whether 
the goods were sufficiently within the protection of the dwelling- 
liouse to bring the case within the statute, but the judges held that 
they were, and that the conviction for the capital offence was there¬ 
fore correct. R. v. Carroll, 1 Mood. C. C. 89. So, if one, on going 
to bed, put his clothes and money by his bed-side, these are un¬ 
der the protection of the dwelling-house, and not of the person. 
R. v. Thomas, Car. Sup. 295. So, where a man went to bed with 
a prostitute, having put his watch in his hat on a table, and the 
woman stole the watch wdiile he was asleep; this was held to be 
a stealing in the dwellingj-house, and not a stealing from the per¬ 
son. R. V. Hamilton, 8 P. 49. It is a question for the court, 
and not for the jury, whether goods are under the protection of the 
dwelling-house, or in the personal care of the owner. R, v. Themas, 
supra. 


BREAKINO, &c., A BUILDINO WITHIN THB CUBTILAUE AND STEAUNU 

THEREIN. 


Statute. 

7 8 6r. 4, c. 29, s. 14]—Enacts, that if any person shall break 

and enter any building, and steal therein any chattel, money, or va¬ 
luable security, such building being within the curtilage of a dwell¬ 
ing-house, and occupied therewith, but not being part thereof ac¬ 
cording to the provisions hereinbefore-mentioned, every such offender, 
being convicted thereof^ either upon an indictment for the same 
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offence, or upon an indictment for burglary, house-breaking, or steal¬ 
ing to the value of five pounds in a dvrelliug-housc, containing a 
separate count for such offence, shall be liable, at the discretion of 
the court, to be transported beyond the seas for life, or for any term 
not less tlian seven years, or to be imprisoned for any term not ex¬ 
ceeding four yeai-s; and, if a male, to he once, twice, or thrice pub¬ 
licly or privately whipped (if the court sliall so think fit), in addition 
to such imprisonment. 

7 fV. 4 iSfl Viet, c, 90, s. 2 ]—Hecites (inter alia) the 7 
c. 29, s. 14, and enacts, that so much of tne said act as relates to the 
punishment of persons convicted of any of the offences hereinbefore 
specified, as in that act contained, shall from and after the com¬ 
mencement of this act be, and the same are hereby repealed; and 
every person convicted after the commencement of this act of any 
such offences respectively, shall be liable to be transported beyond 
the seas for any term not exceeding fifteen years, nor less than ten 
years, or to be imprisoned for any term not exceeding three years. 
Sect. 3. (See ante, p, 195). 

Indictment, 

Commencement as ante, p. 169]—in the county aforesaid, a cer¬ 
tain building of one J. N., there situate, feloniously did break and 
enter, (the said building then and there being within the curtilage of 
the dwelling-house of the said J. N., there situate, and by the said 
J. N. then and there occupied therewith, and there being then 
and there no communication between the said building and the 
said dwelling-house, either immediate or by means of any covered 
and inclosed passage leading from the one to the other), and that the 
said J. S. then and there, in the said building, with lorce and arms, 
one silver watch of the value of forty shillings, (‘^ chattel^ money^ or 
valuable security^* see 7<^ 8G. 4, c. 29, s. 6, ante^p. 213), of the goods 
and chattels of the said J. N., in the said building then and there 
being found, then and there in the said building feloniously did 
steal, take, and carry awav; against the form of the statutes in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. This count map be added to an indict- 
mefU for burglary^ home-breaking^ or stealing in a dmlling-house to 
the amount of five pounds^ 7 Q G. 4^ c, 29, s. 14, and should be 
added whenever it is doubtjul wh^her the building is in strictness a 
dwelling-house. 

Felony^ 7 8 6?. 4, <?. 29, s. 14, transportaition for not more than 

fifteen nor less than ten years, or imprisonment not exceeding three 
yem-s ; 7 W, 4 <5j* 1 Viet. e. 90, s. 2 ; with or without hard labour, and 
with or without solUary confinement, such confinement not exceeding one 
month at any one time, nor three months in any one year. Id. s, 3, 
(ante, p, 195). 

Evidence. 

To support this indictment, you must prove that the defendant 
broke and entered the building in question; that the building so 
broken and entered was occupied, at the time when the offence was 
committed, by J. N. with his dwelling-house, and was within the 

endant there stole the goods &c. 
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enumerated in the indictment; and that the building is situate as 
described in the indictment. 

The breaking and entering must be proved in the same manner as 
in burglary, {posi. Sect. /F),^except that it is immaterial whether it be 
done in the day or night. If this proof fail, the defendant may be 
convicted of simple larceny. 

The building described in the statute is any building within the 
cartilage of a dwelling-house, and occupied therewith, not being part 
of the dwelling-house, that is, not communicating with the dwell- 
.house, either immediately or by means of a covered and inclosed 
passage leading from the one to the other. To break and enter such 
a building was, before the present statute, burglary, or housebreak¬ 
ing; and although this enactment, ^hich expressly defines the build¬ 
ing meant ther^y to be a building within the curtilage^ appears to 
exclude many of those' buildings which were formerly deemed parcel 
of the dwelling-house, from their adjoining to the dwelling-house 
and being occupied therewith, although not within any common 
inclosurc or curtilage; yet some of the cases decided upon these sub¬ 
jects may afford some guide to the construction of the present sec¬ 
tion. Where the defendant broke into a goose-house, which opened 
into the prosecutor’s yard, into which yard the prosecutor’s house 
also opened, and the yard was surrounded, partly by other buildings 
of the homestead, and partly by a wall, in which there was a gate 
leading to the road, and some of the buildings had doors opening into 
the lane, as well as into the yard, the goo^e-housc was holden to be 
part of the dwelling-house. R, v. Clayhumy R, R. 360. Where 
the prosecutor’s house was at the comer of the street, and adjoining 
thereto w^as a workshop, beyond which a coach-house and stable 
adjoined, all of which were used with the house, and had doors 
opening into a yard belonging to the house, which yard was sur¬ 
rounded by adjoining buildings, and was altogether inclosed, but the 
shop had no internal communication writh the house, had a door 
opening into the street, and its roof was higher than that of the 
house; the workshop was holden to be a parcel of the dwelling- 
house. R. V. Glialkling, R. R. 334. So, a warehouse, which had 
a separate entrance from the street, and had no internal communica¬ 
tion with the dwelling-house, with which it was occupied, but was 
under the same roof, and had a back door opening into the yard, into 
which the house also opened, and which inclosed both, was holden to 
be part of the dw'elling-house. R. v. Lithgo, R. R. 367. So, 
where in one range of buildings the prosecutor had a warehouse and 
two dwelling-houses, formerly one house, all of which had entrances 
into the street, but had also doors opening into an inclosed yard be¬ 
longing to the prosecutor; and the prosecutor let one of the houses 
between his house and the warehouse, together with certain ease¬ 
ments in the yard; it was holden, that the warehouse was parcel of 
the dwelling-house of the prosecutor; it was so before the division 
of the house, and remained so afterwards. R. v. Walters^ 1 Mood. 
C. C. 13. And where the dwelling-house of the prosecutor was in 
the centre of a space of about an acre of land, surrounded by a gar¬ 
den wall, the front wall of a factory, and the wall of the stable-yard, 
the whole being the property of the prosecutor, who used the factory, 
partly for his own business and partly in a business in which he had 
a partner; and the factory opened into an open passage, into which 
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the outer door of the dwelling-house also opened; it was holden that 
the factory was properly described as the dwelling-house of the pro¬ 
secutor. R. V. Hancock. B. S( R. 170 : see R. v. Eggington^ 2 Leach, 
913; 2 B. P. 608. But a building separated from the dwelling- 
house by a public thoroughfare cannot be deemed to be part of the 
.dwelling-house. R. v. Westvoood, R. <^’ R. 495. So neither is a 
wall, gate, or other fence, nart of the outward fence of the curtilage, 
and opening into no builaing, but into the yard only, part of the 
dwelling-house; R. v. BenntU, R. 8^ R. 289; nor is the gate of an 
area, which opens into the area only, if there be a door or fastening 
to prevent persons from passing from the area into the house, al¬ 
though that door or other fastening may not be secured at the time. 
R. V. Davis, B. Sf R. 322. Where the building broken into was in 
the fold-yard of the prosecutor’s farm, to get to which from the 
house it was necessary to pass through another yard called the pnmp- 
vard, into which the back door of the house opened, the pump-yard 
being divided from the fold-yard by a wall four feet high, in which 
there was a gate, and the fold-yard being bounded on all sides 
the farm-buiTdings, a wall from the house, a hedge, and gates; it was 
held that the building was within the curtilage. Reg, v. GiJhert, 
\ C. 8^ K. 84. 

From analogy to the cases of R. v, Pearce and R, v. RoUnson, 
ante, p. 62, it would seem to be unnecessary to negative, in the in¬ 
dictment, that the building communicated with the dw^elling-house, 
either immediately, or by means of a covered and inclosed wa^; and 
from the same anmogy it would seem, tliat the defendant might be 
convicted upon this indictment, though the building should appear 
in fact to be part of the dwelling-house, and the evidence amount to 
a burglary. But as this point has not been directly decided, the 
analogy between this and the cases alluded to may be doubted; and 
the prosecutor should be prepared with evidence to prove that the 
building did not so communicate with tlie dwelling-house; and if it 
be doubtful whether the building be in fact part of the dwelling- 
house, a count should be added for burglary or house-breaking. 

The larceny in the building must be proved in the same manner 
as upon an indictment for housebreaking, {ante,p. 239), or stealing 
in a dwelling-house, {mae, p. 240). 


BREAKING, &C., AND STEALING IN A SHOP, &C. 


StatiOe. 

7 4* 8 (7. 4, c. 29, s. 16]—^Enacts, that if any person shall break 
and enter any shop, warehouse, or counting-house, and steal therein 
any chattel, money, or valuable security, every such offender, being 
convicted thereof, shall be liable to any of the punishments which the 
court may award as hereinbefore last mentioned. (Sect. XIV. ante, 
p. 243). 


7 fV.4.<^l Viet. c. 90, s, 2 ]—Recites {inter alia') the 7 8^ S G, 4, 
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e. 29, 15 ; and enacts fM' this offence the same punishment ae mm- 

tioned in the last precedenty ante,p. 244. 

Indictment. f 

Commencement as ante, p. 169]—in the county aforesaid, the shop 
(“ shop, warehouse, or counting-house”) of J. N., there situate, fe¬ 
loniously did break and enter, and twenty yards of muslin, of the 
value of twenty shillings, (“ chattel, money, or valuable security” see 
7 4* 3 <''• 26, s. 5, ante, p. 215), of the goods and chattels of the 

said J. N., in the said shop then and th^re being found, then and 
there in the said shop feloniously did steal, take, and carry away; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
It had been ruled that the indictment mmt allege expressly that the de¬ 
fendant stole the goods in the shop; and that an averment that they 
were in the shop, and that the defendant stole them, was not enough, 
R^. V. Smith, 2 M. 4 Rob- 116/ hut this is overruled by Reg. v. An¬ 
drews, C. 4 Mar. 121, {ante,p. 239). 

Felony, transportation for not more than fifteen nor less than ten, 
years, or imjmsotiment not exceeding three years; 7 4 <Sf 1 Viet, 

c. 90, s. 2; with or without hard labour, and with or without solitary 
confinement, such confinement not exceeding one month at any one time, 
nor three months in any one year. Id. s. 3, (ante, p. 195). 

Evidence. 

Prove that the defendant broke and entered the shop, &c. in 
question, in the same manner as upon an indictment for burglary, 
(post. Sect. IV), except that it is',immaterial whether the breaking and 
entry be by mght or day; if this pi’oof fail, the defendant may be 
convicted of the simple larceny. Prove that the shop, &c. was at 
the time, &c., the shop of J. N., that is, that he occupied it, and 
carried on business there; then prove the larceny of the goods enu¬ 
merated in the indictment, in the same manner as upon an indict¬ 
ment for housebreaking, (ante, p. 239), or stealing in the dwelling- 
house, (ante, p. 240). TJie value is immaterial. And lastly, prove 
that the shop, &c. is situate as described in the indictment. 

Upon the repealed stat. 10 Sf 11 W. 3, c. 23, s. 1, it was holden 
that the goods stolen must have been the actual property of the 
owner of the shop, &c., R. v. Stone, 1 ZeocA, ^4: Anon., 2 East, 
P. C. 642, or, at least, such as were left with him for sale, Ib., and 
were exposed, or were intended to be exposed, for sale. It was also 
holden that a warehouse, to be within the meaning of that statute, 
must have been such as factors or traders keep their goods for sale 
in, and where customers go to view them, and not such as are used 
for the safe keeping of goods merely. R. v. Howard, Post. 77, 78: 
seeR. V. Godfrty, 1 Ze«cA, 287; but this distinction is now exploded ; 
see Reg. v. Hill, 2 M. Sf Rob. 458. It has been holden also, upon 
the present statute, that a shop, to be within it, must be a shop for 
the sale of goods, and that a mere workshop (such as a carpenter’s 
or blacksmith’s shop) would not be sufficient. Reg. v. Sanders, 
9 (7. 4 P. 79 ; see Beg. v. Carter, 1 C. K, 173, contrA. 
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STKALlNa SILK, &C., IN THE PROCESS OF MANUFACTURE. 


StatiUe.' 

' 7 8 (7. 4, c. 2D, s. in]]—Enacts, that if any person shall steal,, 

to the value of ten shillings, any goods or article of silk, woollen, 
linen, or cotton, or of any one or more of those materials mixed with 
each other, or mixed witlj any other material, whilst laid, placed, or 
exposed, during any stage, proccjs, or progress of manufacture, in 
any building, field, or other place, every such offender, being con¬ 
victed thereof, shall be liable to any of the punishments which the 
court may award as hereinbefore last mentioned. Sect. 14, {antCf 
p. 243). 

7 4 1 Vi<^. e. 90, s, 2]— Recit&i {inter alia) the *7 ^ G. 

4, c. 29, s. 16, and macts for this offence the same pm,ishinent as men¬ 
tioned in the last precedent bttt one. {Ante^p. 244). 

Indictment. 

Commetwement as ante, p. IGO]—in the county aforesaid, thirty 
yards of linen cloth, (“ any goods or articles of silk, woollen, linen, 
or cotton, or any one or more of these materials mixed mth each other, 
or mixed with any other material”), of the value of twenty shillings, 
(“ to the value of ten shillings”) of the goods and chattels of J. N., in 
a certain mill and building (“ building, field, or other place”), of the 
said J. N., there situate, then and there being found, then and there 
in the said mill and building feloniously did steal, take, and carry 
away, whilst the same were laid, placed, and exposed in the said 
mill and building, during a certain stage, proce&s, and progress of 
manufacture ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. Other counts may be added, stating the particular pro¬ 
cess and progress of manufacture in which thego^ were when stolen. 

Felony, transportation for not more than fifteen mr less than ten 
years, or imprisonment for not more than three years; 7 TV. 4 cl!]* 1 
Viet, c, 90, s. 2; mth or without hard labour, and with or withoitt soli¬ 
tary confinetnent, such confinement not exceeding one month at any one 
time, nor three months in any one year. Id. s. 3, (ante, p. 196). 

As to emhezdemmt of mat&rials or tools by persons ennployed in such 
manufactures, seed <!jr 7 Viet. c. 40, ss. 2,3,11. 

Evidmee, 

Prove the larceny, as directed ante, p. 170, et seq except that an 
actual, and not mei^ly a constructive taking must be proved; prove 
the value of the goods to be ten shillings at the least; then prove 
that the goods were stolen from the building, field, or other place 
described in the indictment, situate as described; and lastly, prove 
that, when stolen, the goods were placed, laid, or exposed in the 
building, &c. described, in a certain stage, process, or progress of 
manufacture. 

Where, upon an indictment on the repealed statute 18 (7. 2, c. 27, 
for stealing yam from a blcaching-ground, it appeared in evidence 
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that the yarn, at the time it was stolen, was in heans, for the purpose 
of being carried into the house, and not spread out for Ibleach- 
ing, Ttiompsotiy B., held that the case was not within the statute. 
R. V. llugilly 2 Russ. 226. So, where the indictment was for stead¬ 
ing calico, placed to be printed and dried in a certain building, it 
was holden, that, in order to support the capital charge, it was ne¬ 
cessary to prove that the building from whi^ the calico was stolen 
was used either foi» drying or printing calico ; R. v. Dixon, R. R. 
68; but it should be observed, that the repealed statute mentioned 
' particularly a building, &c., made use of by any calico-printer, &c. 
“for printing, whitening, booking, bleaching, or dyeing.” Goods 
remain in a “ stage, process, or progress of manufacture,” within 
the meaning of the 7 8 4, c. 30, s. 3, and therefore also within 

this statute, though the texture be complete, if they be not yet 
brought into a condition for sale. R, v. Wbodkead, 1 M. Sc Rod, 
649. 

If you prove the larceny, but fail to prove the other circumstances, 
so as to bring the case within the statute, the defendant may be 
found guilty of the simple larceny only. 


♦ . . 

STEALING FROM VESSELS OB BOCKS, &C. 


Stcavte. 

7 Sf 8 G. 4, c. 29, s. 173 —^Enacts, that if any person shall steal 
any goods or merchandize in any vessel, barge, or boat of any 
description whatsoever, in any port of entry or discharge, or upon 
any navigable river or canal, or in any creek belonging to or commu¬ 
nicating with any such port, river, or canal, or shall steal any goods 
or merchandize from any dock, wharf, or quay adjacent to any 
such port, river, canal, or creek, every such offender being con¬ 
victed thereof, shall be liable to any of the punishments which the 
court may award as hereinbefore last mentioned. Sect. 14, {ante, 
p. 243). 

7 JV.4:S^1 Viet. c. 90, s. 2^ —Recites (inter alia) the 7 tSj 8 6?. 4, 
e. 29, s. 17 , and enacts, for this offence, the same punishment as men¬ 
tioned in the last precedent but two, (ante, p. 244). 


Indictment for stealing from a Vessel m a navigable River. 

Commencement as ante, p, 1693—county aforesaid, twenty 
pounds weight of indigo, (“ any goods or merchandize*), of the value 
of fifty shillings, of the goods and merchandize of J. N., then and 
there being in a certain ^ip called the Rattler, (“ vessel, barge, or 
boat, of any description whatsoever**), upon the navigable river Thames, 
(“ in any port of entry or discharge, or upon my navigable river 
or canal, or in any creek belongina to or communicating with any 
such port, Hver, canal, or creek**), then and there being found. 



260 Idirceny, 

then and there in the said ship feloniously did steal, .take, and carry 
away; against the form of the statute in such case made and pro> 
vided, and against the peace of our said lady the Queen, her crown and 
dignity. 

Fehmtfy transportation for not more than fifteen nor less than ten 
yearsj or imprisonment for not more than three pears; 7 4 1 

Viet. c. 90, S.2; mth or toithout hard labour, and unth or loithotd 
solitary cmfinemerU, such confinement not exceeding one month at any 
one time, nor three months in any one year. Id, s. 3, {ante,p. 195). 

Evidence, 

Prove a larceny, as directed aide, p. 170 e^ seq., except that you 
must prove an actual and not merely a constructive taking. The 
words ** goods, wares, and merchandize,’’ in the repealed stat. 24 G. 
2, c. 45, were holden to extend to such goods, &c.;^only as are usually 
lodged in vessels, or on wharfs and quays. E. v. Grimes, Fost. 79, 
n .: B. V. Leigh, 1 Leach, 52. The same may he said of the present 
statute, by reason of the substitution of the words ‘‘goods and 
merchandize” for the words “chattel, money, or valuable security,” 
which are used in other sections of the statute. The luggage of a 
passenger going by a steam-boat is within the statute. R. v. Wright, 
7 C7. & P. 159. I*rove that the goods, &c. were at the time in the 
ship described in the indictment. The words of the statute are “ in 
any vessel,” &c.; and it is therefore immaterial whether the defend¬ 
ant succeeded in taking the goods from the ship or not, if there 
was a sufficient asportation in the ship to constitute larceny. A 
man cannot be guilty of this offence in his own ship. B. v. 
Madox, R. B. 92. Lastly, prove that the ship was at the time 
upon the river, &c. mentioned in the indictment. This is matter of 
local description, and a variance in this respect between the state¬ 
ment and proof will be fatal. Where it was laid to be committed in 
a barge on the river Thames, and proved to have been committed in a 
barge lying aground on the bank of one of the creeks of the river, 
namely, Limehouse-dock, it was holden to be a fatal variance. B. 
V. Pike, 1 Leach, 417. 

If you prove the larceny, but fml in proving the other circum¬ 
stances requisite to bring the case within the statute, the defendant 
may be convicted of the simple larceny. 


Indictment for stealing from a Dock, &;c. 

Commencement as ante, p. 169]—in the county aforesaid, twenty 
pounds w'eight of indigo, (“ any goods or merchandize”) of the value 
of fifty shillings, of the goods and merchandize of J. N., in and upon a 
certain dock, (“ dock, wharf, or quay”), adjacent to a certain naviga¬ 
ble river called the Thames, (“ adjacent to any port, S^c., see the last 
precedent), then and there being found, then and there from the said 
dock feloniously did steal, take, and carry away; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Felony, S^^G. 4, e, 29, s. 17. See the last precedent. 



Evidence* 


Prove the larceny, as directed ante^ p. 170 ^ seq.y except that 
there must be an actual, and not merely a constructive taking. The 
goods must be such as are usually dejpsited upon docks, &c., for 
shipment, safe custody, or the like. Prove that the goods were 
taken/rom the dock, &c.; for which purpose a mere removal, such 
as would be sufbci&nt to constitute simple larceny, will not suffice, 
for the words of the statute are, ‘‘from any dock,” &c., to satisfy 
which there must be an actual removal from the dock, &c., in the 
same manner as upon an indictment for stealing from the person, 
(postyp. 261). Lastly, prove that the dock, &c., from which the goods 
were taken, is adjacent to the navigable river, &c. This, as we nave 
seen in the last case, is a matter of local description, and must be 
proved strictly as laid. 

If you prove the larceny, but fail in proving any of the other cir¬ 
cumstances necessary to bring the case within the statute, the defend¬ 
ant may be convicted of the simple larceny. 


KOBBEHY, &G. 


Stattfte. 

7 IP*. 4 1 Viet. e. 87, s. 2— Robbery and Wounding"] —Enacts, that 
whoever shall rob any person, and at the time of, or immediately 
before, or immediately after such robbery, shall stab, cut, or wound 
such person, shall be guilty of felony, and being convicted thereof, 
shall sufier death. 

4 G. 4, c. 48, s. l—yTitdgment of Death recorded.] —Whereas it is 
expedient that in all cases of felony, not within the benefit of clergy, 
except murder, the court before which the offender or offenders 
shall be convicted shall be authorised to abstain from pronouncing 
judgment of death, whenever such court shall be of opinion that, 
under the particular circumstances of any case, the offender or 
offenders is or 01*0 a fit and proper subject, or fit and proper subjects, 
to be recommended for the royal mercy: be it therefore' enacted, 
that from and after the passing of this act, whenever any person 
shall be convicted of any felony, except murder, and shall by law be 
excluded the benefit of clergy in respect thereof, and the court before 
which such offender shall be convicted shall be of opinion that, under 
the particular circumstances of the case, such offender is a fit and 
proper subject to be recommended for the royal mercy, it shall and 
may be lawful for such court, if it shall think fit so to do, to direct 
the proper officer, then being present in court, to require and ask, 
whereupon such officer shall require and ask if such offender hath, 
or knoweth any thing to say why judgment of death should not be 
recorded against such offender ; and in case such offender shall not 
allege any matter or thing sufficient in law to arrest or bar such 
judgment, the coui't shall and may, and is hereby authorized to 
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abstain from pronouncing judgment of death upon such offender, 
and instead of pronouncing such judgment, to order the same to be 
entered on record, and thereupon such proper officer as aforesaid 
shall and may, and is hereby authorised to enter judgment of death 
on record against such offender, in the usual and accustomed form, 
and in such and the same manner as is now used, and as if judgment 
of death had actually been pronounced in open court against such 
offender, by the court before which such offender shall have been 
convicted. 

7 TV. 4^ I Viet. c. 87, s, 3— Robbery, S^'C.y vnth VioIence~\ —Enacts, 
that whosoever shall, being armed with any offensive weapon or in¬ 
strument, rob or assault with intent to rob any person, or shall, 
together with one or more person or pemons, rob or assault with 
intent to rob any person, or shall rob any person, and at the time of 
or immediately before or immediately after such robbery, shall beat, 
strike, or use any other personal violence to any person, shall be 
^ilty of felonv, and being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the 
term of his or her natui'al life, or for any term not less than fifteen 
years, or be imprisoned for any term not exceeding three years. 

Sect. 4— Extorting Property by Threats'] —Enacts, that whosoever 
shall accuse or threaten to accuse any person of the abominable crime 
of buggery, committed either with mankind or beast, or of any assault 
with intent to commit the said abominable crime, or of any attempt 
or endeavour to commit the said abominable crime, or of making or 
offering any solicitation, persuasion, promise, or threat to any person 
whereby to move or induce such person to commit or permit the 
said abominable crime, with a view or intent, in any of the cases 
aforesaid, to extoii; or gain from such person, and shall by intimi¬ 
dating such person by such accusation or threat extort or gain from 
such person any property, shall be guilty of felony, and being con¬ 
victed thereof, shall be liable, at the discretion of the court, to bo 
transported beyond the seas for the term of his or her natural life, 
or for any term not less than fifteen years, or to be imprisoned for 
any term not exceeding three years. 

Sect. 6— Robibery and Stealing fromthePerson] —Enacts, that who¬ 
soever shall rob any person, or shall steal any property from the 
person of another, shall be liable, at the discretion of the court, to 
be transported beyond the seas for any teim not exceeding fifteen 
years, nor less than ten years, or to be imprisoned for any term not 
exceeding three years. 

Sect. 6— Assaulting with intent to rob"] —Enacts, that whosoever 
shall assault any person with intent to rob, shall be guilty of felony, 
and being convicted thereof, shall fsave and except in the cases 
where a greater punishment is provided by this act) be liable to be 
imprisoned for any term not exceeding three years. 

Sect. 7— Attempting to obtain Property by Menac^ —Enacts, that 
whosoever shall, with menaces or by force, demand any prmerty of 
any person with intent to steal the same, shall be guilty of felony, 
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and being convicted thereof, shall be liable to be imprisoned for any 
term not exceeding three years. 

Sect 10— Place and Mode of Imprisonment"]—{See ante, p. 226)./ 

Sect. 12— Construction of the word “Property —Enacts, that the 
the wor<l “ property” shall throughout this act be deemed to denote 
every thing included under the words “ chattels, money, or valuable 
security,” used in the 7 8 6r. 4, c. 29. (Ante, p. 213). 

7 W. 4 ^ 1 Viet. c. 85, s. 11]—Enacts, that on the trial of any 
person for any of the offences thereinbefore mentioned, or for any 
felony whatever, where the crime chained shall include an assault 
against the person, it shall be lawful for the jury to acquit of the 
felony, and to find a verdict of guilty of assault against the person 
indicted, if the evidence shall warrant such finding; and when such 
verdict shall be found, the court shall have power to imprison the 
person so found guilty of an assault, for any term not exceeding three 
years. 


Indictment for robbery, attended with Stalling, &;c. 

Commencement as ante, p. 169]—in the county aforesaid, in and 
upon one J. N., in the peace of God and of our lady the Q,ueen then 
and there being, feloniously did make an assault, and him the said 
J. N. in bodily fear and danger of his life then and there feloniously 
did put, and ten pieces of the current gold coin of the realm called 
sovereigns, of the value of ten pounds, and one gold watch of the 
value of five pounds, of the monies, goods, and chattels of the said 
J. N., from the person and against the will of the said J. N., feloni¬ 
ously and violently did steal, take, and carry away ; and that the said 
J. S., immediately before he so robbed the said J, N. as aforesaid, 
(“c^ the time of, or immediately before, or immediately after such rob- 
bery**), the said J. N. in and upon the left side of him the said J. N. 
feloniously did stab, cut, and wound ; against the form of the statute 
in such case made and provided, and against the peace of our lady the 
Q,ueen, lier crown and dignity. The particular place where the robh&ry 
was committed ought not to be stated, but if it he, and be stated incor¬ 
rectly, it mil be immaterial. (See ante, ^.40). 

Felony, death ; 7 4 (Sf 1 Vidi. c, 87, s. 2. T^is sentence may be 

recorded. 4 G. 4, c. 48, j. 1, (ante, 251). Thw offence is not triable at 
any quarter sessions. 5SfG Vid. c. 38, s, 1, (ante, p. 69). 

Evidence. 

Robbery, as defined by legal writers, consists in the felonious 
and forcible taking from the person of another, or in his presence 
against his will, of any “ property,” suprH), to any value, by 
violence, or putting him in fear. ^ 4 5/. Com. 243 ; 1 Hawk. P. G. 
95. And in order to maintain this indictment, you must prove a 
larceny, and prove it to have been committed under the circumstances 
whicii, together with it, constitute the offence of robbery; and which 
we sh^l now consider under the following heads:— 
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Larceny, 

In hodily fear, —The prosecutor must either .prove that he 

was actually in hodily fear, from the defendant’s actions, at the time 
of the robbery; or fio must prove circumstances from which the 
court and jury may presume such a degree of apprehension of danger 
as would induce the prosecutor to part with his properly ; Font. 128; 
and, in this latter case, if the circumstances thus proved bo such as 
are calculated to create such a fear, the court will not pursue the in¬ 
quiry further, and examine whether the fear actually existed. There¬ 
fore,* if a man knock another down, and steal from him his property 
whilst he is insensible on the ground, this is robbery. Fast. 128. A 
stage-coach having frequently been robbed on a particular road, J.N, 
went in it for the purpose of apprehending the robber; the robber 
met the coach, presented a pistol, and demanded money of the pas¬ 
sengers; J. N. delivered his money, but immediately afterwards 
jumped out of the coach, and, with the assistance of others, secured 
the robber ; and this was holden to be robbery. Fast. 129. Where 
the defendant tore a lady’s ear through, in snatching an ear-ring from 
it, the judges held it to be robbery. R. v. Lapier, 1 Leach,2)20. So, 
Avhere the defendant tore some hair from a lady’s head, in snatching 
a diamond pin from it, the pin having a corkscrew stalk, and being 
twisted very much in her hair ; this was holden to be robbery. R. 
V. Moore, 1 Leach, 335. Where the defendant laid hold of the seals 
and chain of the prosecutor’s w'ateh, and pulled the watch out of his 
fob; but the vratch being secured by a steel chain which went round 
the prosecutor’s neck, the defendant could not take it, until by pull¬ 
ing and two or three jerks, he broke the chain, and then ran off with 
the watch; this was holden to be robbery. R. v. Mason, R. 6^- R. 419. 
So, if there be a struggle for the property, and it be wrested from the 
prosecutor by superior force, it will be robbery : R. v. Davis, 2 East, 
P. C. 709. But merely snatching property from a peraon unawares, 
and running away with it, will not be robbery ; R, v. Steward, 2 
East, P, G. 702 : R. v. Horner, Id. 703: R. v. Baker, 1 Leach, 290 : 
R. V. Robirts, Id. n. : R, v. Maeauley, Id. 287, because fear cannot 
in fact be presumed in such a case. Where the prisoner caught hold 
of the prosecutor’s watch-chain, and jerked his watch from his pocket 
with considerable force, upon which a scuffle ensued, and the prisoner 
was securod, Garrow, B., held that the force used to obtain the 
watch did not make the offence amount to robbery, nor did the force 
used afterwards in the scuffle ; for the force necessary to constitute 
robbery must be either immediately before or at the time of the lar¬ 
ceny, and not after it. R. v. Gnosil, 1 C.^P. 304, The rule, there¬ 
fore, appeals to be well established, that no sudden taking or snatch¬ 
ing of property unavrares from a person is sufficient to constitute 
robbery, unless some injury be done to the person, or there be a pre¬ 
vious struggle for the possession of the property, or some force used 
to obtain it. 

If a man take another’s child, and threaten to destroy him unless 
the other give him money, this is robbery. Per Eyre, C. J., in R. 
V. Reave, 2 East, P. G. *735; and see R. v. Donally, Id. 718, So, 
where the defendant, at the head of a mob, came to the prosecu¬ 
tor’s house and demanded money, threatening to destroy the house 
unless the money were given; the prosecutor thereupon gave him 
5^., but he insisted on more, and the prosecutor being terrified, 
gave him 5s. more; the defendant and the mob then took bread, 
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cheese, and cider from the prosecutor’s house, without his permis¬ 
sion, and departed; this was holden to be a robberv. R. v. Simons^ 
2 Eastf P. 6. 731: R. v. Brown, Ib, So where, during some riots 
at Birmingliam, the defendant threatened the prosecutor, that up- 
less he would give him a certain sum of money, he should return 
with the mob and destroy his house, and the prosecutor, under 
the impression of this threat, gave him the money; this was holden 
by the judges to b® robbery. R. v. Astley, 2 P. G. 729. So 
where, in the riots of 1780, a mob, headed by the defendant, came 
■ to the prosecutor's house and demanded half-a-crown, which the pro¬ 
secutor, from terror of the mob, gave ; this was holden to be robbery, 
although no threats were uttered. R. v. TapKn, 2 East, P, G, 712. 
Upon an indictment for robbery, it appeared that a mob came to the 
house of the prosecutor, and with the mob the prisoners, who advised 
the prosecutor to give them something to get rid of them and prevent 
mis^ief, by which means they obtained money from the prosecutor; 
and Parke, J., (after consulting Vaughan,^., and Alderson, J.), ad¬ 
mitted evidence of the acts of the mob at other places before and after 
on the same day, to shew that the advice of the prisoners was not 
bonti fide, but in reality a mere mode of robbing the prosecutor. R, 
v. Vvinkworth, 4 G. 6^ P. 444. 

Obtaining money under a threat of charging the prosecutor with 
an unnatural crime had, in many cases, been holden to be robbery; 
R. V. Jones, 1 Leach, 139 ; 2 East, P. G, 714 : R. v. Donally, 1 
Leach, 193; 2 Exst, P. G. 715 : R. v. Gannon, R. ^ R. 146; even 
where it appeared that the prosecutor parted with his money from a 
fear merely of losing his character or situation by such an imputa¬ 
tion. R. V. Hickman, 1 Leach, 278 : R, v. Egerton, R, R, 375 : see 
R. V. Elmstead, 1 Russ. 894. But now, by stat. 7 W. 4 1 Viet. c. 87, 

s. 4, (ante, p. 252), ** whosoever shall accuse or threaten to accuse any 
person of the abominable crime of buggery, committed either with 
mankind or with beast, or of any assault with intent to commit the 
said abominable crime, or of any attempt or endeavour to commit 
the said abominable crime, or of making or offering any solicitation, 
pemuasion, promise, or threat, to any person, whereby to move or 
induce such person to commit or permit the said abominable crime,” 
see R. V. Hickman, 1 Mood. G, G. 34, with a view or intent to extort 
or gain from such person, and shall, by intimidating him by such ac¬ 
cusation or threat, extort or gain from him any property, (see ante, 
p. 253), shall be guilty of felony, and punishable witn transportation 
for life or not less than fifteen years, or imprisonment for' not more 
than three years. Since this statute, an indictment in the ordinary 
form for robbery, cannot be supported by proof of extorting money 
&c. by threats of charging the crime of sodonw; but the indictment 
must be specially framed upon the statute ; Reg, v. Henry, 2 Mood. 
C. C. 118; 9 <7. P. 309 ; sed quaere; see Reg. v. Stringer, 2 Mood, 
G. G, 261; but where the property is pai’ted with by threats to accuse 
othei tiiaii those specified in the statute, the indictment may still be 
for robbery, if the party was put in fear, and parted with his pro¬ 
perty in consequence. Reg. v. Norton, 8 C.S^P. 671. See post, p, 
260, for an indictment on inis section. 

Where tlie prosecutrix was threatened by some persons at a mock 
auction to be sent to Bow-street, and from thence to Newgate, unless 
she paid for some article they pretended was knocked down to her, 
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although she never bid for it; and they accordingly, called in a pre¬ 
tended constable, who told her that unless she gave him a shilling she 
must go with him; and she gave him a shilling accordingly, not 
from any apprehension of personal danger, but from a fear of being 
taken to prison : the judges held that the circumstances of the case 
'Were not sufficient to constitute the offence for robbery ; it was no¬ 
thing more than a simple duress. R. v. Woody 2 Leachy 721; 2 Rasty 
P. C. 732. But where the defendant, with an intent to take money 
from a prisoner who was under his charge for an assault, handcuffed 
her to another prisoner, kicked and beat her whilst thus handcuffed, 
put her into a hackney-coach for the purpose of carrying her to pri¬ 
son, and then took four shillings from her pocket for the purpose of 
paying the coach-hire ; the jury finding that the defendant had pre¬ 
viously the intent of getting from the prosecutrix whatever money 
she had, and that he used all this violence for the purpose of carry¬ 
ing his intent into execution, the judges held clearly that this was 
robbery. B. v. Gascoigncy 2 Easty P, C. 709. Even m a case where 
it appeared that the defendant attempted to commit a rape upon the 
prosecutrix, and she gave him some money to desist, which he put 
into his pocket, and then continued his attempt until he was inter¬ 
rupted ; this was holden by the judges to be robbery. R. v. Black- 
hamy 2 Easty P. G. 711. 

And it is of no importance under what pretence the robber obtains 
the money, &c., if the prosecutor be forced to deliver it from actual 
fear, or under circumstances from which the court can presume it. 
As, for instance, if a man with a sword dniwn ask alms of me, and 

1 give it him through mistrust and apprehension of violence, it 
is as much a robbery as if he had demanded money in the ordinary 
way. 4BI. Cotn, 242. So, if thieves come to rob A., and finding 
little upon him, enforce him by menace to swear to bring them a 
greater sum, which he does accordingly, this is robbery, if, at the 
time he delivered the mon^, the fear of the menace continued to 
operate upon him. FUz. (for. PI. 464; 1 Haky 532. Where the 
defendant, at the head of a riotous mob, stopped a cart laden with 
cheeses, insisting upon seizing them for want of a permit; after some 
altercation he went with the driver, under pretence of going before a 
magistrate, and during their absence the mob pillaged the cart; this 
was holden to be a robbery. Merriman v. Hundrm of Chippenham, 

2 East, P, C. 709. So, where the defendant took goods from the 
prosecutrix of the value of eight shillings, and by force and threats 
compelled her to take one shilling, under pretence of payment for 
them; this was holden to be robbery. R. v. Simons, 2 East, P. (7. 
712 ; and see R. v. Spencer, Ib, 

The fear must precede the taking. For, if a man privately steal 
money from the person of another, and afterwards keep it by putting 
him in fear, this is no robbery, for the fear is subsequent to the 
taking. R, v. Harman, 1 Hale, 634; 1 Hawk. c. 34, s. 7: see B. v. 
Cfnosil, 1 C. iSf P. 304, (^ante, p. 264). 

One gold^ Watch, —The property taken must be such as may 
be the subject of larceny, (see ante, p. 170); and must be proved to 
be the absolute or special property of the person named in the in¬ 
dictment. (/See antCyp. 176). Where a servant who was sent by his 
master to receive money was robbed of the money on his return 
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home, Aldersofty B., doubted whether it could be properly described 
as the money of the master, and discharged the ju^, that another 
indictment might be preferred. R. v. Ruaickf ^C.3^P. 237: {see aniXy 
p, 176). The value is immaterial. 1 Hahy 632. But they must bj> 
of some value to the party robbed; and, therefore, where the de¬ 
fendant compelled the prosecutor, by threats, to sign a promissory 
note for a sum of money, it was holden by the judges not to be a 
robbery, because tlip note was of no value to the prosecutor. R. v, 
PhipoCy 2 Leachy 673 ; 2 Easty P. C. 699: and see R. v. EdwardSy 
G a 4* P. 616, 621. In R. v. Bingleyy 5 C. ^ P. 602, the prisoner 
attacked the prosecutor, and took from him a piece of paper, con¬ 
taining a memorandum of money that a person owed him, and 
Gum^y B., held it sufficient to constitute robbery. 

From the Persoriy (Sfc.]—The goods must be proved to have been 
taken either from the person of the prosecutor, or in his presence. 
idee R. v. Francisy 2 Str. 1016 : R. v. Qrepy 2 Easty P, C. 708 : R. 
y. llamiltony 8 C. P. 49. If a thief put a man in fear, and then 
in Ills presence drive away his cattle, it is robbery. 1 //a?c, 633. 
So, if a man be assaulted by a robber, throw his purse into a bush; 
or, flying from a robber, let fall his hat, and the robber, in his 
presence, take uj) the purse or hat and carry it away; this would be 
robbery. Jb. Upon an indictment for robbery, it appeared that 
the prosecutor was in company with another, who nad the pro¬ 
secutor’s bundle, and who, upon the prosecutor being attacked with 
great violence by the prisoner, dropped down the bundle, and ran to 
the prosecutor’s assistance, when one of the prisoners took up the 
bundle, and ran off with it. VaughaUy B., is reported to have held 
that this was not robbery, because the bundle was not in the prose¬ 
cutor’s possession at the time, R, v. Fallows, 6 C. P. 501; sed 
queere. 

Against the Will.'] —It must appear in evidence that the goods were 
taken against the will of the party robbed; that is, that they were 
cither taken from him by force and violence, or delivered up by him 
to the defendant, under the impression of that degree of fear and 
apprehension which is necessary to constitute robbery. Therefore, 
where the party robbed concerted and connived at the robbery, and 
^ot one of his confederates to j)rocure two strangers to commit it, 
for the purpose of getting a reward upon the apprehension and con¬ 
viction of the strangers, the judges held that it was not a robbery, 
because the ])roperty was not taken against the party’s wdll. R v. 
McDaniel, Post. 121, 128. 

Felmiomly.] —The goods must appear to have been taken animo 
furandiy as in other cases of larceny. {See antCyp. 178). And there¬ 
fore, if a man, by force or threats, compel another to give him goods 
he has to sell, and give him in return money to the amount of the 
value of the goods, it is very doubtful whether this be' robbery; 1 
Hawk. P. C. c. 34, s. 14 ; although undoubtedly it would be, if the 
goods were of greater value than the money given for them. {See 
antCy p. 178). If one, under a bond fide impression that the property 
is his oAvn, obtain it by menaces, tnat is a trespass, but no robbery 
R. v. Hally 3 a 4- P. 46^- 
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Violently. —It is not necessary to prove that the^oods were taken 
by actual violence or force; proof that they were delivered to the de¬ 
fendant by the party robbed, under the impression of that degree of 
fear and apprehension necessary to constitute robbery, will be suffi¬ 
cient. (See ante, pp. 253— 256), 

Take and carry away^ —An actual taking, either by force or upon 
delivery, must be proved; that is, it must appear that the robber 
actually got ^session of the goods. Therefore, if a robber cut a 
man’s girdle in order to get his pui*se, and the purse thereby fall to 
the ground, and the robber run off or be apprehended before he can 
take it up ; this would not be robbery, because the purse was never 
in the possession of the robber. 1 llalc, 533. But it is immaterial 
whether the taking were be force or upon delivery; and if by deli¬ 
very, it is also immaterial whether the robber have compelled the 
prosecutor to it by a direct demand in the ordinary way, or upon 
any colourable pretence. (<Sfee ante,pp. 263—266.) 

A carrying away must also be proved, as in other cases of larceny. 
(See ante,p. 191). And therefore, where the defendant, upon meet¬ 
ing a man carrying a bed, told him to lay it down or he would shoot 
him, and the man accordingly laid down the bed, but the robber, 
before he could take it up so as to remove it from the place where it 
lay, was apprehended; the judges held that the robbery was not 
complete. R. v Farrell, 1 Leach, 362, w. (a). But where the de' 
fendant snatched at a lady’s ear-ring, and succeeding in separating it 
from the ear, and it was afterwards found among the curls of iier 
hair; the court held this a sufficient proof of asportation to support 
the indictment. R. v. Lapier, 1 Leach, 320. 

It may be necessary to add here, that if the property be once taken, 
the offence will not be purged by the robbers delivering it back to 
the owner. 1 Hale, 633; 1 Hawk. c. 34, s. 2 j li. v. Peat, 1 Leach, 
228; 2East,P.C.557, 

And that the said J". S. immediately before, S^c., S^-c., did stah, — 
Prove that the defendant, either immediately before, at the time of, 
or immediately after, the robbery, according to the allegation, stab¬ 
bed, cut, or wounded the prosecutor, as the case may be. As to the 
nature of the evidence necessary to sustain the allegation of a stab- 
ing, &c., (see post. Chap. II, Sect. III.) , What period of time can be 
comprised within the words “ immediately before,” or “ immediately 
after,” will be a question for the court. 

If the prosecutor should fail to prove the stabbing, &c., it would 
seem that the prisoner may be convicted of the robbery, and have 
sentence for the minor offence accordingly. And if he should fail to 
prove a robbery, but should prove an assault, the prisoner may be 
convicted of the assault only, and have sentence accordingly; see 7 
JV. 4 A1 Viet. c. 85,«. 11, (ante, p. 253); or, on an indictment against 
several, some may be found guilty of the felony, and others of the 
assault only. Rey, v. Archer, 2 Mood, G. C. 2^; 1 C. &; K, 1 74. 
This is retrospective, and applies to offences committed before the 
passing of the act. Reg, v. Hagan, 6 C. 8^ P, 167. Where the 
prisoner was indicted for a robbery with violence, and the jury found 
him guilty of an assault, hut without any intention to commit any felony, 
it was held that this special finding did not take the case out of the 
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operation of the statute, and that the prisoner might receive sentence 
01 imprisonment with hard labour for the assault. Reg, v. Ellis, 8 C. 
<Sf P, 654 ; see Reg. v. Boden, 1 C.^ K. 396: R^, v. Pullen, dt, id. 
397. Where the indictment contained four counts, and the case wab 
left to the jury on the last only, and the jury found the prisoner 
guilty of an assault, Qurneg, B., held that the prisoner might receive 
judgment for the assault, although the last count was bad in arrest of 
judgment, if any one count were good. Reg. v. Nicholls, 9 (7. <Sf P. 
269. Sentence of hard labour may be pronounced on all persons con- 
•victed of assaults under this section on indictments for felonies. 
Anon., 2 Mood. C. C. 40; Reg, v. VT. Williams, QC.S^P. 286. 


Indidment for R(dd>erg by a Person armed. 

Commencement as ante, p. 169]—in the county aforesaid, being then 
and there armed with a certain offensive weapon and instrument, to 
w'it, a bludgeon, in and upon one J. N., in the peace of God and of 
our lady the Queen then and there being, feloniously did make an 
assault, and him the said J. N. in bodily fear and danger of his life 
then and there feloniously did put, and ten pieces of the current gold 
coin of the realm, called sovereigns, of the value of ten pounds, and 
one gold watch of the value of five pounds, of the monies, goods, and 
chattels of the said J. N., from the person and against the will of the 
said J. N., then and there feloniously and violently did steal, take, 
and carry away : against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony, transportation for life or not less than fifteen years, or impri¬ 
sonment not exceeding three years, 7 W, 4 1 rict. c, 87, s. 3, ante, p, 

252, with or teithout hard labour, and with or without solitary confine¬ 
ment, such confinement not exceeding one month at any me time, nor three 
months in any one year. Id. s. 10; {ante, p. 226). This offmee is not 
triable at any quarter sessims, 5 6 Viet. c. 38, s. 1, {ante,p. 69). 

Evidence. 

The evidence to support this indictment will be the same as in 
ordinary cases of robbery, {see ante,p. 253 et seq.), with the additional 
proof that the prisoner, at the time of the robbery, was armed with 
an offensive weapon or instrument. As to what will amount to an 
offensive weapon or instrument, see the cases referred to under the heads 
Smuggling, and Offences relating to Game,post. If the offence were com¬ 
mitted by several pei-sons, and one of them were armed, the others being 
present aiding and abetting, it would seem that that would be sufficient 
to convict them all of the whole charge in the indictment. See R. v. 
Smith, R. Si R. 386. The defendant may be convicted of the robbery 
only, or of the assault only. {See ante,p. 268). 


Indictnwnt for RxFbery amended with Violence, 

The same as in the last precedent btU me, mly sud>stituting, instead 
of the allegation thai the defendant stcFbed, Sfc., the prosecutor, the fol- 
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lowing :—and that the said J. S., immediately hefore*!he so rohhed the 
said j. N. as aforesaid, {**at the time of; or, immediately before^ or, im- 
mediately after such rolherf'*\ him the said J. N. feloniously did strike 
and heat, l^^beat, strikey or use any other personal violence to any per~ 
son**). An indictment for robberyy by two or more persons in conipanyy 
will be the same as an indictment for robbing alone \seeposty p. 261], 
except that it should charge that the defendants together robbed the pro¬ 
secutor; if one of them only be apprehended, it will charge him by namCy 
** and a certain other person [or, certain other persons] to tlie jurors 
aforesaid unknown,” &c. 

Felony; see the last precedent. 7 W, 4 Sf 1 Viet. c. 87, s. 3, {ante, p. 
252). f^is offence is not triable at any quarter sessions. 5 0 Viet. c. 

38, s. 1, (ante, p. 69). 

Evidence. 

Prove a robbery, as directed antCy p. 253 et seq.y and that the de¬ 
fendant, immediately before, at the time of, or immediately after the 
robbery, beat, struck, or used some other personal violence to the 
prosecutor. (See antCy p. 258). The defendant may be convicted of the 
robbery only, or of an assault only. (Ib.) 


Indictment for obtaining Property by threatening to accuse of unnatural 

Practices. 

Commencement as antCyp. 169]—in the county aforesaid, feloniously 
did accuse one J. N. [or, did threaten one J. N. to accuse him the said 
J. N.] of having fhere describe the accusation or threaty so as to bring it 
within some of the words in the statute^ with the view and intent in 
so doing then and there and tliereby to extort and gain from tlie said 
J. N. certain propcrt}r of him the said J. N.; and that the said J. S., 
by then and there intimidating the said J. N. by the said accusation 
[or, threat] as aforesaid, did then and there feloniously extort and 
gain from the said J. N. ten pieces of the current gold coin of the 
realm, called sovereigns, of the value of ten pounds: against the form 
of the statute in such case made and provided, and against the })eace 
of our lady the Queen, her crown and dignity. 

Felonyy see the last precedent but one. 7 W'• 4 1 Viet. c. 87, s. 4, 

(ante, p. 252). It has been held thaty since this statvJtey the defendants 
cannot be indicted simply for robberyy hut the indictment must he framed 
upon the statute. Reg. v. Henryy 2 Mood. (7. (7. 118; 9 C. P. 309; 
(antCyp. 265); sed quaere; see Reg. v. StringeTy 2 Mood. G. G. 261. This 
offence is not trioMe at any quarter sessions, 6 iSf 6 Viet. c. 38, s, 1, 
(antCyp. 69). 

Evidence. 

Prove that the defendant either accused or threatened to accuse the 
prosecutor of an unnatural crime, or of an assault with intent to com¬ 
mit it, or of an attempt or endeavour to commit it, or of making or 
offering some solicitation, pemuasion, promise, or threat, to some per¬ 
son to commit or permit it: that the view and intent of the defendant > 
was to extort some property (see antCy p. 263) from the prosecutor, 
and that property was extorted or gained from him by the influence 
of the accusation or threat. The intent may be proved from the ex- 
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pressions used by the defendant, or inferred from the circumstances. 
Where, before the passing of this statute, a threat of this kind was 
made for the purpose of extorting money from the prosecutor, and the 
prosecutor some time afterwards gave the defendant the money d^ 
manded, not from any apprehension of injury to his character, but to 
have an opportunity of prosecuting the defendant for the offence; the 
judges held that it was not a robbery, because there was no actual 
fear, nor any violence from which they could imply or presume it. 
R, V. Reane, 2 Leach, 616; and see R. v. Jackson et at, 1 Ilast, P. C., 
'Agenda, xxi; R. v. Fuller, R. Sf R. 408; 1 Russ. 890. So, the inti¬ 
midation must be on the mind of the person threatened to be accused; 
and therefore it was held not to be a robbery to obtain money from a 
woman under a threat of accusing her husband. R. v. Edward, 1 M. 
^ Rob. 267. It is immaterial whether the prosecutor be guilty or 
innocent of the offence imputed to him. R. y. Gardner, 1 C. Sf. P. 
479. On the trial of an indictment under this section, the jury need 
not confine themselves to the consideration of the expressions used 
before the money was given, but may, if those expressions are equi¬ 
vocal, connect with them what was afterwards said by the prisoner 
when he was taken into custody. R^. v. Kain, 8 C.&;P. 187. The 
threatening to accuse need not be a threat to accuse before a judicial 
tribunal; a threat to charge before any third person is sufficient. R. 
V. Robinson, 2 M. Rob. 14. 


Indictment for Robbery. 

Cwnmencement as ante, p. 169]—in tlie countv aforesaid, in and upon 
one .1. N., in the peace of God and of our lady the Queen then and 
there being, feloniously did make an assault, and him the said J. N. in 
bodily fear and danger of his life then and there feloniously did put, 
and ten pieces of the current gold coin of the realm, called sovereigns, 
of the value of ten pounds, of the monies, goods, and chattels of the 
said J. N., from the person and against the will of the said J. N., 
then and there feloniously and violently did steal, take, and carry 
away: apinst the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
The indictment may charge the defmdant with having assaulted several 
persons, and stolen different sums from each, if the whole was one transac¬ 
tion. Reg. V. Giddhis, C. Mar. 634. 

Felony, transportation for not more than fifteen years nor less than 
ten years, or imprisonment not exceeding three years, 7 W. 4 <5^’ 1 Fict. 
e. 87, s. 6, {ante,p. 262), with or vMhovlt hard IcAour, and wUh or with¬ 
out solitary confinement, such confinement not exceeding one month at any 
one time, nor three months in any me year. Id. s. 10, {ante,p. 226). 

For ^e evidence to support this indictment, see ante,p. 263 et seq. 


Indictmmt for stealing from the Person. 

Commencement as ante, p. 169]—in the county aforesaid, one watch, 
of the value of five pounds, one pocket-book, of the value of two 
shillings, and one pocket-handkerenief, of the value of one shilling, 
(“any property**) of the goods and chattels of J. N., from the person 
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of the sdd J. N., then and there feloniously did take, steal, and cany 
away: against the form of the statute in such c£^e made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. 

FeJmy^ 7 W* 4 4* 1 Vid, c. 87, s. 6. See the precedmU 

Evidence, 

Prove a larceny, as directed ante^ p. 170 et seq,y except that an 
actual, and not mei-ely a constructive taking, must be proved; and 
prove the goods to have been actually severed from the person of J. N. 
Where the defendant drew a book from the inside pocket of the 
prosecutor’s coat, about an inch above the top of the pocket, but 
whilst the book was still about the person of the prosecutor, the 
prosecutor suddenly put up his hand, upon which the defendant let 
the book drop, and it fell into the prosecutor’s pocket; this was 
holden, by a majority of the judges, not to be a sufncieut asportation 
to warrant a conviction for stealing from the person, because, from 
the first to the last, the book remained about the person of the prose¬ 
cutor ; although it was sufficient to constitute a simple larceny. B. 
V. Thempsmi 1 Mood. G, G. 78. Where a man went to bed with a 
prostitute, having left his watch in his hat on the table, and wliile he 
was asleep she stole the watch, this was held to be stealing in the 
dwelling-house, and not a stealing from the person. R. v. Ilamiltm, 
ZC,S^P. 49. 

It is immaterial whether the larceny were effected by stealth or 
with force. If with foi’ce sufficient to constitute robbery, the de¬ 
fendant ought to be indicted for that offence; but if it appear, upon 
an indictment for stealing from the person, that the force used was 
sufficient to constitute a robbery, the defendant will not, upon that 
ground, be entitled to an acquittal. It. v. Pearce, R. It. 174; 2 
Leach, 1049: B. v. Robinson, R. S. B, 321. 


Indictment for an Assault with intent to rob. 

Cbnwiencement as ante, p, 1G9*]—in the county aforesaid, with force 
and arms, in and upon one J. N., in the peace of God and of our lady 
the Queen then and there being, feloniously did make an assault, 
with intent the monies, goods, and chattels of the said J. N., from 
the person and against the will of him the said J. N., then and there 
feloniously and violently to steal, take, and carry away: against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. This form of 
indictment was Mid good in Reg. v. HuxUy, C. 6; Mar. 596; it need mt 
in terms charge an intent to rob the prosecutor. 

This count cannot he added to a count for rcl^ery ; if it he, the pro¬ 
secutor wiU he put to his election. B. v. Gough, Moo. &; M, 11. 

Felony, imprisonmmt not excedinq three years, 7 4 1 Viet. e. 

89, s. 6, (ante, p. 252), unth or without hard labour, and with or with¬ 
out solitary confinement, such confinement not exceeding one month at any 
one time, nor three months in any one year. Id. s. 10, (ante, p. 226). 

Indictments for an assault with intent to rob, the prisoner hkng 
armed, or for an assault with intent to rob, together with one or more 
person or persons, may easily be framed by comparing this with the pre- 
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cedents for r(Meyy under the same circumstances. {See affte^pp. 253, 
259). The punishment is the same as for such robbery. 7 ^.4kSfl 
Viet. c. 87) s. 3, {ante,p. 252). 

Evidence. ' 

To support this indictment, you must prove the assault and the 
intent. 

In proof of the fyrmer, it is not necessary to shew that the de¬ 
fendant committed actual violence upon J. JN.: for an assault is an 
attempt to commit a forcible crime upon another : and therefore, if 
the defendant, intending to rob J. N., did anything in his presence, 
with reference to him, in furtherance of that intent, it will be suffi¬ 
cient. The evidence ui)on this indictment usually proves a robbery, 
with the exception of the taking and carrying away. In li. v. Tho- 
maSf 1 Leachf 330; 1 Eastf P. G. 417, it was holden, that an indict¬ 
ment, which alleged the assault to be have been made upon J. N., 
was not supported by proof that the assault was made upon the driver 
of the post-chaise in which J. N. was: but this indictment was 
framed upon the repealed statute, 7 G. 3, e. 21, which made it felony 
for any person with an offensive weapon to assault any other person, 
with intent to rob such person ; and the more general w'ords of the 
present statute would probably be satisfied by an indictment charging 
an assault upon A., with an intent to rob B. 

The intent to rob must, of course, be proved from circumstances. 
It is a question entirely for the jury to determine, and which they 
will, in general, have to presume from the circumstances attending 
the assault, the time and place in which it was committed, the ex¬ 
pressions or gestures of the defendant at the time, and the like. No 
actual demand of money,&c., is necessary to support this indictment. 
R. V. Trusty, 1 East, P. C. 448 ; R. v. Sherroin, Id. 421. Assaulting 
and threatening to charge with an infamous crime,with intent thereby 
to extort money, is an assault with intent to rob, under this statute. 
Reg. v. Stringer, 2 Mood, G. G. 260 ; \ G.S^ K. 188. 

Where the defendant decoyed the prosecutor into a house, and 
chained him down to a seat, and there compelled him to write or¬ 
ders for the payment of money and for the delivery of deeds, and the 
paper on winch he wrote remained in his hands half an hour, but he 
was chained all the time, this was held not to be an assault with in¬ 
tent to rob. R. V. Edwards, Q G. 6^ P. 621: see R. v. Phipoe, 2 
Leach, 673. 

The prisoner may be convicted of the assault only. 7 4 1 

Viet, c, 86, s. 11, {antCfp. 253). 


Indictment for denuvnding Property with Menaces or by Farce, vMh 

inteitt to steal the same. 

Gotnmencement as ante, p. 1691—in the county aforesaid, with me¬ 
naces, [or, “ by force,” or, “with menaces and force”^, did feloniously 
demand of J. N. the money {^^any propertf*),oi him the said J.N., 
with intent the said money from tne said J. N. then and there felo¬ 
niously to steal, take, and carry away: against the form of the sta¬ 
tute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 
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The chattel, money, or mluahU security demanded must he stated ac¬ 
cording to the fact. If the demand were of a specific chattel, or valua- 

hie security, it may he stated thus: “a certain chattel, to wit,- 

or, “ a certain valuable security to wit,- Where an indictment 

stated, that the defendant “ feloniously, by menaces, did demand the 
monies of the said J. N.,” it was holden to he insufficient, because it did 
not state from whom he had demand^ them. B. v. Dunkley, 1 Mood, 
c. a 90. 

Felony, imprisonment not exceeding three years, 7 W, 4 1 Viet. 

C.87, s.*l, (ante, p.252), with or without hard labour, and with or with¬ 
out solitary confinement, such confinement not exceeding one month at any 
one time, nor three months in any one year. Id. s. 10, (emte, p. 226). 

Evidence. 

To support this indictment, the prosecutor must prove a demand 
by the defendant of the money or other thing stated in the indict¬ 
ment, “ by menaces or force,” with intent to steal it. It is not ne¬ 
cessary to prove an express demand in words; the statute says, “ if 
any person shall, with menaces or by force, demand,” &c.; and me¬ 
naces are of two kinds—^l)y words, or by gestures: so that, if the 
words or gestures of the defendant at the time were plainly indica¬ 
tive of what he required, and tantamount in fact to a demand, it 
sliould seem to be sufficient proof of the allegation of demand in the 
indictment. See R. v. Jackson, 1 Leach, 269. 

If a person, with menaces, demand money of another, who does not 
give it him because he has it not with him, this is a felony within the 
statute: but if the party demanding the money knows that it is not 
then in the prosecutor’s possession, and only intends to obtain an 
order for the payment of it, it is otherwise. R. v. Edwards, 6 C. Sj 
P. 515. 

The intent to steal, must, of course, bo ])resumed from circum¬ 
stances. It is a question entirely for the jury to determine, and 
which they will, in general, have to presume from the circumstances 
attending the demand, the expressions or gestures of the prisoner 
when he made it, and the like. 


■ ♦ ■ 

PIRACY AT COMMON LAW. 


Indictment. 

Yorkshire, to wit:—^The jurors for our lady the Queen upon their 
oath present, that J. S., late of Hull, in the county of York, mariner, 
K. S., late of the same place, mariner, and L. T., late of the same 
place, mariner, on the third day of August, in the year of our Lord 
one thousand eight hundred and forty-five, with force and arms, upon 
the high seas, to wit, in and on board of a certain ship, called the 
Windsor Castle, in a certain place upon the high seas, distant about 
ten leagues from Cutcheen in the East Indies, then being, in and 
upon certain mariners, (to the jurors aforesaid unknown), in the 
peace of God and of our lady the Queen then and there bein^, 
piratically and feloniously did make an assault, and them the said 
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manners in bodily fear and danger of their lives, on the high sea 
aforesaid, then and there piratically and feloniously did put, and tlie 
said ship called the Windsor Castle, and the apparel and tackle of 
the said ship, of the value of twelve hundred pounds, and seven^ 
chests of oi)min, of the value of fourteen hundred pounds, in and 
on board the said ship then being, of the goods and chattels of 
certain subjects of our said lady the Queen, to the jurors aforesaid 
unknown, and then and there in the custody and possession of the 
said mariners last aforesaid, with force and arms, from the care, cus- 
*tody, and possession, and against the will of the said mariners last 
aforesaid, then and there, to wit, on the day and year last afoivsaid, 
upon the high sea aforesaid, in the place aforesaid, and within the 
jurisdiction aforcsjiid, piratically, feloniously, and violently did steal, 
take, and carry aivay, against tlio peace of our lady the Queen, her 
crown and dignity. As to the venue and place of trials see ante, p. 21. 

By 2n II. 8, c. 15, 2, 8, piracy at cmninon law, i. e. robbery on the 

high seas, was made punishable with death, and mth loss of Inmls and 
goods, in the same manner as njwu an attainder for robbery on land. 
The G. 3, c. 37, s. 1, however, made offences committed within the 
jurisdiction of the Admiralty punishable in the same manner as if 
they had been committed on land. The 1 G. 4, c. 00, s. 1, extended to 
such offences the benefit of clergy, as if committed on land; and the 
stat. 7 i-V 8 G. 4, c. 28, s. 12, enacted, that “ all offences prosecuted in the 
High Court of Admiralty of England should, upon every first and sub¬ 
sequent conviction, he mdijext to the sameputiisAment, whether of death 
or otherwise, as if such offences had been committed upon the laud*'* Sec 
now 7 W. 4 1 Viet. c. 88, {post, p. 2G7). 

Evidence. 

Prove a robbery, and prove it to have been committed upon the 
high seas, within the jurisdiction of the Admiralty. Attend alno to 
the following [larticulars of evidence :— 

JTijou the high —The offence must he proved to have been 

committed within the jurisdiction of the Court of Admiralty; that 
is, upon some j)art of the sea which is not infra corpus coniitatus. 
Ser, 13 B. 2, .st. 1, c. 6; 15 R. 2, c. 3. All rivers in this country, 
until they flow ])ast the furthest point of land next the sea, are within 
the jurisdiction of the courts of common law, and not of the Court 
of Admiralty. See 1 Rep. 175; 3 Inst. 113; 3 T. R. 315. IV or 
does the admiralty jurisdiction extend to any haven, creek, arm of 
the sea, or other place within the body of a county; 3 Inst. 113; 1 
Ilaioh. c. 37, 11; thus, where the sea flows in between two points 

of land in this country, a straight imaginary line being drawn from 
one point to the other, the courts of common law have jurisdiction 
of all offences committed within tliat line ; the Court of Admiralty 
of all offences without it. But see R. v. Bruce, R. R. 242. But 
if a robbery be committed in creeks, harbours, ports, &c., in foreign 
countries, the Court of Admiralty indisputably has jurisdiction of it, 
and such offence is consequently piracy, li. v. Jemot, Old Bailey, 
2XMh Feb., 1812, MS. On an indictment for larceny out of a vc.ssel 
lying in a river at Wampu, in China, the prosecutor gave no evi¬ 
dence as to the Tide flowing or otherwise where the vessel lay; but 
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the judges held that the Admiralty had jurisdiction, it being a place 
where gpreat ships go. R, v. Allen^ 1 Mo^. C. C. 494. As to offences 
committed on the coasts, the Admiralty have exclusive jurisdiction of 
offences committed beyond the low-water mark ; and, between that 
and the high-water mark, the Court of Admiralty has jurisdiction of 
offences done upon the water when the tide is in; and the courts of 
common law of offences committed upon the strand when the tide is 
out. All the other parts of the high sea are indisputably within the 
jurisdiction of the Admiralty. 

In and on Board, «^-c.]—This must be proved as laid. If the name 
of the ship be unknown, it must be stated so in the indictment. {See 
ante,p. 35). 

In the Peace of our Lady the Queen.! —Some evidence must be 
given of this; for if the persons robbed be subjects of a state at 
enmity with this country, although it may perhaps be piracy, yet it 
is not cognizable as such in any court of Admiralty within this realm. 
4 Inst. 154; 2 R. 3,/. 2. See R. v. Sawyer, R. R. 294. 

In fiodily Pear, —^This must be proved in the same manner as 

in robbery. 1 Sir L. Jenk. xciv. 

And the said Ship, <^c.3—The things stolen are proved in the same 
manner as in ordinary cases of larceny. The value is immaterial, 
as in a robbery upon land. Molloy, 64, s. 18; Beawes, 231. It is 
said, that if one or more of the crew or passengers in a vessel be taken 
for the purpose of being sold as slaves, it is piracy. Molloy, 63, s. 
16; and see 5 G. 4, c. 113. 

Of the Goods and Chattels of, —These must be stated to be 

the goods of a subject or subjects of this realm, or of some state ir< 
amity with it; and the allegation must be proved as laid. {See ante, 
p. 265). 

Piratically, feloniously, and violently —The goods must be proved 
to have been taken animo furandi, as in other cases of larceny. 
MoUoy, 71, s. 33. {See ante, p. 178.) And they must be proved toc. 
have been either taken with force and violence, or delivered to the 
pirates under the impression of that degree of fear and apprehension 
which is necessary to constitute robbery upon land. {See ante,p. 
253). 

The taking, to be piracy, must be without authority from any 
prince or state. If a party making a capture at sea do so by the 
authority of any prince or state, it cannot be considered piracy; for 
a nation never can be deemed pirates; hxed domain, public revenue, 
and a certain form of government, exempt a people from that cha¬ 
racter. Even a capture by authority of the states of Algiers, Tunis, 
or Tripoli, cannot be treated as piracy. 2 Sir L. Jenk. 790; Grot. 2, 
e. 18, 8. 2. Also, at common law, if a subject of this re^m com¬ 
mitted acts of hostility against another subject, under the author!^ 
of a commission from a roreign prince, it was not piracy; 2 Sir L, 
Jenk. 754; but the law has been altered in this respect by 11 12 

W, 3, €. 7, and 18 G. 2, c. 30, a. 1. See R. v. Evans, 2 East, P. C. 

798 . 
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If the subjects of the same state commit robbery upon each other, 
upon the high sea, it is piracy. If the subjects of difiPerent states 
commit robbery upon each other, upon the high se^ if their respec¬ 
tive states be in amity, it is piracy; if at enmity, it is not; for it^is 
a general rule, that enemies never can commit piracy on each other, 
their depredations being deemed mere acts of nostility. 1 Sir L, 
Jenk. xciv: 4 Inst. 164. 

But if a commissioned ship, by mistake, capture a vessel belong¬ 
ing to the subjects of a friendly power, imagining it to belong to an 
‘ enemy, and bring it, without damage, into port, for condemnation, 
this is not piracy. See 1 Sir L. Jenk. xciv. 

Steali take, and earry away^ —This is proved in the same manner 
as in robbery. Molloy, 04, s. 18. If persons at sea force the captain 
of a vessel to sell part of his cargo for less than its value, it is piracy. 
3 T. R. 713. See 28 //. 8, c. 15, s. 4. But if a pirate attack a 
vessel, and, before he obtains possession of her, the captain, in order 
to redeem her, give an oath to pay a sum certain, this is no piracy, 
for there was no takuig. Molloy, 04, s. 18. But if there be an actual 
^ aking, it is piracy, although the pirate afterwards allow the party 
to proceed on his voyage. 1 Sir L. Jenk, xcviii. 

■ ♦ • 

PIRACY UY STATUTE. 

Statute. 

7 W. 4 1 Viet, c, 88, s. I]— Repeals so much of the stats. 28 

//. 3, c. 15; 11 <S- 12 W. .3, c. 7; 4 6r. 1, c. 11; 8 G. 1, c. 24; and 
18 G. 2, c. .30, as relates to the punishment of the crime of piracy^ 
tr of any ojfence by any of the said acts declared to he piracy^ or of 
accessaries thereto respectively. 

Sect. 2— Piracy attended with violence'^ —^Enacts, that whosoever, 
with intent to commit, or at the time ot, or immediately before, or 
iUmiediately after committing the crime of piracy in respect of any 
ship or vessel, shall assault, with intent to murder, any person being 
on board of or belonging to such ship or vessel, or shall stab, cut, or 
wound any such person, or unlawfully do any act whereby the life 
of such person may be endangered, shall be guilty of felony, and 
being convicted thereof, shall suffer death as a felon. 

Sect. 3— Punishment of Piraiy^ —^Enacts, that whosoever shall be 
convicted of any offence, which, by any of the acts hereinbefore 
referred to, amounts to the crime of piracy, and is thereby made 
punishable with death, shall be liable, at the discretion of the court, 
to be transported beyond the seas for the term of the natural life of 
such offender, or for any term not exceeding fifteen years, or to be 
imprisoned for any term not exceeding tliree years. 

Sect. 6— Place and Mode of Imprismmemt] —Enacts, that where any 
person shall be convicted of any offence punishable under this act, 
for which imprisonment may be awarded, it shall be lawful for the 

n2 
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court to sentence the offender to be imprisoned, or imprisoned and 
kept to hard labour, in tlie common gaol or house of correction, and 
also to direct that the offender shall be kept in solitary confinement 
for any portion or portions of such imprisonment, or of such impri¬ 
sonment with hard labour, not exceeding one month at any one time, 
and not exceeding three months in any one year, as to the court in its 
discretion shall seem meet. 


Indictmmt for Piracy <sUendcd with Violence. 

This indictment may easily he framed from the precedent of an 
indictment for piracy at cotnmou laWy {ante, p. 204), by adding an 
allcgationy “that the defendant then and there, with intent to com¬ 
mit [or, “at the time of,’* or, “immediately before,” or, “immedi¬ 
ately after the committing”] such piracy as aforesaid, in and upon 
one J. N., then and there being on board of [or, “])clonging to”] 
the said ship, feloniously did make an assault, with intent him the 
said J. N. then and there feloniously, wilfully, and of his malice 
aforethought, to kill and murder;” for otherwise, as the case may heV, 
and cmcluding against the form of the statute. The evidence will he 
the same as stated ante, p. 205, with the addition of the proof necessary 
to sustain the above allegation. 

Felony, death. 7 W. 4 1 Viet. c. 88 , s. 2. This sentence may he 

recorded. 4 G. 4, c. 48, s. 1 , {ante,p. 251), The offence is not triable 
at any quarter sessions. 5 0 Viet. c. 38, 5 .1 , (n?ite, p. 00). 

As to offences onade piracy hy previous statutes, see ante, p. 21. As 
to piracy ly dealing in slaves, and the offence of fitting <mt vessels, S^c. 
for the slave-trade, S^c., see 5 G. 4, c. 113, and Reg. v. Znlueta, 1 C. tS' 
F. 215. 


KECEIVIKG STOLEN GOODS. 


Statute. 

7 8 (?. 4, c. 29, s. 54— Receivers may he tried as Accessaries 

after the Fact, or for substantive Felony^ —With regard to receivers 
of stolen property, enacts, that if any person shall receive any 
chattel, money, valuable security, or otner property wdiatsoever, the 
stealing or taking whereof shall amount to a felony, either at com¬ 
mon law or by virtue of this act, such person knowing the same to 
have been feloniously stolen or taken, eveiy such receiver shall be 
guilty of felony, and may be indicted and convicted, cither as an ac¬ 
cessary after the fact or for a substantive felony, and, in the latter 
case, whether the principal felon shall or shall not have been pre¬ 
viously convicted or shall or shall not be amenable to justice; and 
every such receiver, howsoever convicted, shall be liable, at the dis- 
egretion of the court, to be transported beyond the seas for any tenn 
not exceeding fourteen years, nor less than seven years, or to be im¬ 
prisoned for any term not exceeding three years, and, if a male, to 
be once, twice, or thrice, publicly or privateljr wnipped (if the court 
shall so think fit), in addition to such imprisonment: provided al- 
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wavs, that no person, howsoever tried for receiving as aforesaid, shall 
be liable to be prosecuted a second time for the same offence. 

Sect. 65— Receivers^ where original (Mence Misdmeanor~\ —Enacts, 
that if any person shall receive any chattel, money, valuable sedh- 
rity, or other property whatsoever, the stealing, taking, obtaining, 
or converting whereof is made an i.idictable misdemeanor by this 
act, such person knowing the same to have been unlawfully stolen, 
taken, o]>tained, or converted, every such receiver shall be guilty of 
a misdemeanor, and may be indicted and convicted thereof^ whether 
the person guilty of the principal misdemeanor shall or shall not 
have been previously convicted thereof^ or shall or shall not be 
amenable to justice; and every such receiver shall, on conviction, 
be liable, at the discretion of the court, to be transported beyond 
the seas for the term of seven years, or to be imprisoned for any 
term not exceeding two years, and, if a male, to be once, twdee, or 
thrice publicly or privately whipped (if the court shall so think fit), 
in addition to such imprisonment. 

Sect. 56— Venm in Indictment against Receivers'] —Enacts, that if 
any person shall receive any chattel, money, valuable security, or 
other ])ro])crty whatsoever, knowing the same to have been feloni¬ 
ously or unlawfully stolen, taken, obtained, or converted, every 
such person, whether charged as an accessary after the fact to the 
felony, or with a substantive' felony, or with a misdemeanor only, 
may be dealt with, indicted, tried, and punished in any county or 
place in wdiich he shall have or shall have had any such property in 
his possession, or in any county or place in which the party guilty 
of the principal felony or misdemeanor may by law be trieif, in the 
same manner as such receiver may lie dealt with, indicted, tried, 
and punished in the county or place where he actually received such 
property. 


Indictment against a Receiver of stolen Goods, as for a substantive 

Felong, 

Commencement as ante, p. 109]]—in the county aforesaid, one silver 
tankard, chattel, money, or valuable security, {see 7 8 G, 4, <?. 20, 

s. 5, ant€,p. 213), or other woperty whatsoever^*), of the value of two 
poun<ls, of the goods and chattels of one J. N., before then feloniously 
stolen, taken, and carried away, feloniously did receive and have, (he 
the said J. S. then and there well knowing the said goods and 
chattels to h.ave been feloniously stolen, taken, and carried away), 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
R is not necessary to state by wliom the principal felony was committed; 
R. V. Jervis, 6 C, P. 106; and, if stored, it is not necessary to aver 
that the principal has not hem convided. R. v. BaMer, 5 T. R. 83. 

If it be alleged in the indictmmt that the principal felony was 
committed by A. B., it must be proved thed A. B. committed thefelmy, 
otherwise the receiver must be actiuUted. R. v. Woolford, 1 M. Rob. 
384. If, however, the indictmmt state the larceny to have bem committed 
by some persons to the jurors unknown, it is no objection that the grand 
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jury at the same assizes find a hill for the principal felony against J. S. 
R. V. Bush^ R. Sc R. 272. An indictment charging that a certain edl- 
disposed person feloniously stole certain goodSy and that C. B. and E, F. 
feUmiously received the said goodSy knowing them to he stoleuy woe holden 
good against the recdversy as for a substantive felony. R. v. Caspary 
,2 Mood. G. C. 101; 9 C. S^ P. 289. As to the venuCy see ante, p. 26. 

Felonyy transportation for not more than fourteen nor less than seven 
yearsy or imprisonmetit not exceeding three years, with or without hard 
kthour for the whole or any part of we imprisonmenty and with or vMh- 
out solitary amfin&nenty 7 q* 8 <?. 4, c. 29, s. 4, {antCyp. 109), such 
confinement not exceeding one month at any one time, nor three months 
in any one year; 7 W, 4 «1SJ* 1 Viet, c, 90, 5. 5, {ante, p. 169); and, if 
a male, to he once, tmccy or thrice publicly or privately whipped in addi¬ 
tion to the imprisonmenty if the court shall think fit. 7 8 G. 4, c. 29, 

s. 54, {ante, p. 268). See 7 IV, 4 1 Viet. c. 86, s. 6, and c. 87, s. 9. 

The statute extends to *^chattelsy money, valuable securities, (see 
ante,p. 213), and other property whatsoever” and the receiver may be 
indicted and convicted as an accessary after the fact, or for a sub¬ 
stantive felony, whether the principal be ot' be not convicted, or he or be 
not ammable to justice. 7 Sf 8 G. 4, c. 20, s. 54, (ante, p. 268). Buy¬ 
ing or receiving goods stolen from a ship or vessel on the river Thatnes, 
knowing the same tobe stolen, is punishable with transportation for fifteen 
years. 2 G. 3, c. 28, s. 12. See R. v. IVyer, 2 T. R. 77; 1 Chit. Burn. 
35. Buying or receiving anchors, goods, S^c., weighed up, is a mis¬ 
demeanor, punishable as such, or hy transportation for seven years. 1 ^ 
2 G. 4, c. 75, s. 11; 1 4* 2 G. 4, c. 76. 

It may he useful to mention in this place, that the owner prosecuting 
the receiver or thief to convictim, is artithd to restitadion of his property, 
except in the case of a valuable security bond fide paid or transferred, if 
a n^otiahlc security, for a valuable consideration. 7 4^ 4, c. 29, s. 

57, (post). As to the purchasing or receiving of materials or tools em¬ 
bezzled by pei'sons anployed in the woollen, worsted, linen, cotton, fiax, 
mohair, or silk manufactures, see 6 6^7 Viet. c. 40, ss. 4, 5,11. 

Evidence. 

Prove a larceny of the goods mentioned in the indictment, as 
directed, ante, p. 170 et scq., for which purpose the principal felon 
is a competent witness, and indeed to prove the whole case. R. v. 
Haslem, 1 Leach, 418. But the confession of the principal is not 
admissible evidence against the receiver for any purpose. R. v. 
Turner, 1 Mood. C. C. 347. It is competent to the defendant to 
dirarove the guilt of the principal. Fost. 365. 

Having proved the larceny, you must prove the goods stolen to 
have been received by the defendant; and if two defendants be in¬ 
dicted jointly for receiving, a joint act of receiving must be proved 
in order to convict both. R. v. Messingham, 1 mood. 257. See R. 
V. Archer, ante,p. 16. Where A., knowing that goods had been 
stolen, directed B., his servant, to receive them into his premises, 
and B., in pursuance of that direction, afterwards received them in 
A.*s absence, B. also knowing that they had been stolen, they were 
held to be indictable jointly. Reg. v. Parr, 2 M. Rob. 346. Proof 
that the goods were found m the defendant’s possession is good pre¬ 
sumptive evidence of the fact; or it may be proved by the principal 
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felon. If it be proyed' that the defendant not only received the 
articles, but also assisted in stealing them, he may still be convicted, 
provided some other person assisted in the theft; because the stealing 
and receiving are both felonies, and a theft by several is a theft by 
each. See R. v. Dyer, 2 East^ P. C. 767 1 R. v. Attwell^ Id. 768; 
( ante, p. 4). Where three persons were charged with larceny, and 
two others as accessaries, in separately receiving portions of the 
stolen goods; and the indictment contained also two other counts, 
each of them charging one of the receivers separately with a sub¬ 
stantive felony, in separately receiving a portion of the stolen goods, 
it was ruled that, though tlie princixials were acquitted, the receivers 
might be convicted on the last two counts of the indictment. Reg, v, 
Pulham, {) O. 4' P. 280. See Reg. v. Hayes, 2 M. 4‘ Roh. 156. 

And, lastly, it must be proved that the defendant, at the time he 
received or bought the goods, knew them to be stolen. 'I’his is 
proved, either directly, the evidence of the principal felon, or 
circumstantially, by proving that the defendant bought them ver^ 
much under their value, 1 Hah, 61i), or denied their being in Ins 
possession or the like. And, to shew a guilty knowledge, other 
instances of receiving may be proved; R. v. Dunn, 1 Mood. C. G. 
146 ; even though they be the subject of other indictments and ante¬ 
cedent to the receiving in question. R. v. Davis, 6 C. 4' P. 177- A 
boy stole a cliattel from his master, and after it had been taken from 
him in his master’s presence, it was, with the master’s consent, restored 
to him again, in order that he might sell it to the defendant, to whom 
he had been in the habit of selling similar stolen articles. He ac¬ 
cordingly sold it to the defendant, who, being indicted for feloniously 
receiving it of an evil-disposed person, knowing it to be stolen, was 
convicted, and, notwithstanding objection made, sentenced. Reg, v. 
Lyons, 1 G. 4 Mar. 217. 

A. and B. were indicted, the one for stealing and the other for 
receiving six notes of 100/. each. A. stole the notes, changed them 
into notes of 20/. each, some of which he gave to B.; and it was 
holden that B. could not be convicted, for he did not receive the 
notes that were stolen. R. v. Walkeley, ^G. df P. 132. 


Indictment against a Receiver, where the principal Offence is a 

Misdemeanor. 

Conunencement as ante, p. 169] —^in the county aforesaid, one silver 
tankard of the value of six pounds, {“any chattel, imney, valuable 
security, or other property whatsoever*), of the goods and chattels of 
J. N., then lately before unlawfully, knowingly, and designedly 
obtained {“stolen, taken, dbtaimd, or converted** ') from the said J. N., 
by false pretences, unlawfully did receive and have, he the said J. S. 
then and there well knowing the said goods and chattels to have 
been unlawfully, knowingly, and designedly obtained from the said 
J. N. by false pretences; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. The indictment tnust allege the goods to have 
heen obtained by false pretences, and known to have been so; it is not 
enough to allege them to have been “unlawfully obtained, taken, and 
carried away!* Rig. v. Wilson, 2 Mood. G. G. 62. The venue may 
he laid as in the last case. 
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Misdemeanor^ transportation for seven years^ or imprisonment, {with 
or without hard labour for the whole or any part of the imprismiment, 
and toUh or without solitary confinement, 7 8 <r. 4, c. 29, s. 4, {ante, 

p. 169), such confinement not exceeding one month at any one time, nor 
three months in any one year, 7 fV. 4 «!^' I F'ict. c. 90, s. 6, {ante,p. 169)), 
ilot exceeding two years; and, if a male, to be once, twice, or thrice pub¬ 
licly or privately whipped, in addition to the imprisonment, if the court 
shall think fit, 7 B G. 4, c. 29, s. 55, {ante, p. 268). 

The statute extends to “ chattels, money, valuable securities, {see ante, 
p. 21.5), and other property whatsoever^* the stealing &;c. whereof is a 
misdemeanor, and the receiver may be indicted and convicted, whether 
the principal shall or shall not have been previously convicted, or shall 
or shall not be amenable to justice. 7 4* 8 G*. 4, c. 29, s. 55, {ante, p. 208). 

Evidence, 

Prove the principal oiFence, and tlie receipt and guilty knowledge 
of the defendant, as in tlie last case. 


Indictment against the Principal and Receiver jointly, 

Aftcr the conclusion of the indictment against the jmncipal, con- 
tiune it in the same paragraph thus —and the jurors aforesaid, 
upon their oath aforesaid, do further present, tliat J. S., late of the 
parish aforesaid, in the county aforesaid, lahourei*, afterwards to 
wit, on the fourth day of August, in the year last aforesaid,* at tlio 
parish aforesaid, in the county aforesaid, the goods and chattels 
aforesaid, chattels, money, valuable security, or other goods, what¬ 
soever'’*'), ot the value aforesaid, so as aforesaid feloniously stolen, 
taken, and carried away, feloniously did receive and have, he the 
said J. S., then and there well knowing the said goods and chattels 
last aforesaid to have been feloniously stolen, taken, and carried away; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 

Receivers, where the stealing is felony by cotnmon law or by stat. 7 
4' 8 G. 4, c. 29, may be indicted as accessaries after the fact, and are 
punishable with transportation for not more than fourteen nor less than 
seven years, or invprisonment not exceeding three years, with or without 
hard labour for the whole or any part of the imprisonment, and with or 
without solitary confinement, 7 <^’8 G. 4, c. 29, s. 4, {ante, p. 169), such 
confincnient not exceeding one month at any one time, nor three months 
in any one year; 7 W. 4^1 Viet. c. 90, s, 5, {ante, p. 169); and, if a 
male, to he once, twice, or thrice publicly or privately whipped, in addition 
to the imprisonment, if the court shall think fit. 7 8 €r. 4, c. 29. s. 

64, {ante,p. 268). 

Evidence. 

Prove the larceny, as directed ante, p. 170 et seq., and prove the 
offence against the receiver, as directed under the last precedent Wt 
one. 


Indictment against the Receiver as Accessary, the Principal being 

convicted. 

Middlesex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit [^**at the general sessions of the 
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delivery of the gaol of” &c. &c,— so continuing the caption of the 
former indictment —“ it was presented, that one J. T., late of,” d^^c,, 
continuing the indictment to the end; reciting it^ however^ in the past 
and not in the presmt tense~\ : upon which said indictment the said J. 
T., at the session of gaol delivery aforesaid, was duly convicted of the 
felony and larceny aforesaid; as by the record thereof more fully and 
at large appeal’s. And the j urors aforesaid, upon their oath aforesaid, 
do farther presenj;, that J. S., late of the parish aforesaid, in the 
county aforesaid, labourer, after the committing of the said larceny 
and felony as aforesaid, to wit, on the third day of August, in the 
year last aforesaid, [<^c. as in the last precedent, from the*\. 

Evidence, 

Give in evidence an examined copy of the record of the conviction 
of the principal, as proof of his conviction, and of the commission 
of the larceny. An examined copy will be sufficient; because the 
statement of the indictment and conviction of the principal is matter 
of inducement merely. {See ante^ p. 125h It is not necessary that 
it should appear fi’om the record that tne principal was attainted; 
if it appear that he was convicted, it is sufficient. R. v. Baldwin^ 
3 Camp. 265: R. v. Hyman, 2 East, P. C. 782; 7 6r. 4, c. 64, s. 11. 
And although the record be erroneous, it is good evidence against 
the accessary, until revei-sed. R, v. Baldwin, 3 Camp. 265; R. Jj- R, 
241. 

After thus proving the larceny and conviction, prove the offence 
of receiving the stolen property, as directed ante, p, 270. 

If the goods stolen have been altered between the time of the lar¬ 
ceny and that of the receipt, so as to pass under a new denomination, 
the indictment should correspond wim the fact. And where the prin¬ 
cipal was indicted for sheep stealing, and the acceasary charged with 
receiving “twenty pounds of mutton, parcel of the goods,” &c., it 
was holden good. R. v. Cowell, 2 East, P, C. 617, 781. 

♦ ■ 

RECEIVING STOLEN LETTERS, &C. 


Statvle. 

7 JV.4:iSfl Viet, e, 36, s, 30]—^Enacts, that every person who 
shall receive any post letter or post letter bag, or any chattel or mo¬ 
ney, or valuable security, the stealing, or taking, or embezzling, or 
secreting Avhereof, shall amount to a felony under the Post-Office 
Acts, {see ante,p. 217), knowing the same to have been feloniously 
stolen, taken, embezzled, or secreted, and to have been sent or to 
have been intended to be sent by the post, shall be guilty of felony, 
and may be indicted and convicted either as an accessary after the 
fact, or for a substantive felony, and, in the latter case, whether the 
principal felon shall or shall not have been previously convicted, or 
shall or shall not be amenable to justice; and every such receiver, 
however convicted, shall be liable to be transported beyond the seas 
for life. See 7 IF. 4 1 Viet. c. 36, s, 41, {ante, p, 219). 
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Indictment against a Receiver of stoten Letters, S^e., as for a 

stantive Felony. 

Commencement as ante, p, 1691—in tlie county aforesaid, one post 
letter, any post letter or post letter bag, or any chattel or money, or 
valwMe security,*' the property of the postmaster-general, before 
then from and out of a certain post letter bag feloniously stolen, 
taken, and carried away, [05 the case maybe, (see ante,p. 221)1, (**stolen, 
taken, embezzled, and secreted'*'), feloniously did receive and have, he 
the said J. S. then and there well knowing the same post letter to 
have been feloniously stolen, taken, and carried away from and out 
of the said post letter bag as aforesaid, and to have been sent sent 
or intended to be sent**) by the post; against the foimi of the statute 
in such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. As to the vetme, see ante, p. 19. The 
property may he laid in the postmaster-general, and it is not necessary to 
allege or prone any valve. (See ante, p. 219). 

Felony, transportation for life, 7 W, 4 1 Viet. c. 36, s. 30, or for 

net less than seven years, or imprisonment not exceeding three years. Id. 
s, 41, (ante, p. 219), with or without hard labour and mth or without 
solitary confinement. Id, s. 42, (ante,p, 219), such confinement not ex¬ 
ceeding one month at any one time, nor three months in any one year. 7 
W. 4 1 Viet, c, 90, s. 6, (mte,p. 169). 

Evidence. 

Prove the felony, as directed ante, p. 225; then prove the receipt 
and ^ilty knowledge, as directed ante,p. 273; and also prove that 
the defendant, at the time he received the letter, &c., knew that it 
had been sent, or that it was intended to have been sent, by the 
post. This may be shewn by the post-mark on the letter, or by 
the contents of the letter, if brought to the defendant’s knowledge, 
or by other circumstances from which it may be inferred. (See ante, 

p. 102). 


♦ 

Sect. 2. 

EMBEZZLEMENT. 


BY CLERKS OR SERVANTS. 


^atvtes, 

7 S; 8 G. 4, e. 29, s. 47]—For the punishment of embezzlements 
committed by clerlb and servants, declares and enacts, that if any 
clerk or servant, or any person employed for the puroose or in the 
capiwity of a clerk or servant, shall, by virtue of such employment, 
receive or take into his possession any chattel, money, or valuable 
security, for or in the name or on the account of his master, and 
shall fraudulently embezzle the same or any part thereof, every such 
offender shall be deemed to have feloniously stolen the same from 
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his master, although such chattel, money, or security was not re¬ 
ceived into the possession of such master otherwise than by the 
actual possession of his clerk, servant, or other person so employed: 
and every such offender, being convicted thereof, shall be liable, at 
the discretion of the court, to any of the punishments which the c^rt 
may award as hereinbefore last mentioned. (Sect. 46, p. 193). 

Sect. 48— Formpf Indictment] —For preventing the difficulties that 
have been experienced in the prosecution of the last-mentioned of¬ 
fenders, enacts, that it shall be lawful to charge in the Indictment, 
and proceed against the offender for, any number of distinct acts of 
embezrienient not exceeding three, which ma^ have been com¬ 
mitted by him against the same master, within the space of six 
calendar months from the first to the last of such acts: and in every 
sucli indictment, except where the offence shall relate to any chattel, 
it shall be sufficient to allege the embezzlement to be of money, 
without specifying any particular coin or valuable security; and 
such allegation, so far as regards the description of the property, 
shall be sustained, if the offender shall be proved to have embezzled 
any amount, although the particular species of coin or valuable se¬ 
curity of which such amount was composed shall not be proved; or 
if he shall be proved to have embezzled any piece of coin or valuable 
security, or any portion of the value thereof, although such piece 
of coin or valuable security may have been delivered to him in order 
that some part of the value thereof should be returned to the party 
delivering the same, and such part shall have been returned accord¬ 
ingly. 

Indictinent. 

Middlesex to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in tlie county of 
M., labourer, on the third dtw of August, in the ninth year of the 
reign of our sovereign lady Victoria, at the parish aforesaid, in the 
county aforesaid, being then and there employed as clerk clerk or 
servant or any person enmlcyed for that purpose^ or in the capacity of a 
clerk or servant ”) to J. W., did, by virtue of his said employment, then 
and there, and whilst he was so employed as aforesaid, receive and 
take into his possession certain money chattel, money, or valuable 
security^* see 7 8 6?. 4, c. 29,a. 6, (^ante, p. 213)), to a laigeamount, 

to wit, to the amount of ten pounds, for and in the name and on the 
account of the said J. N., his master, and the said money then and 
there fraudulently and feloniously did embezzle; and so the jurors 
aforesaid, xipon tneir oath aforesaid, do say, that the said J. S. then 
and there, in manner and form aforesaid, the said money, the property 
of the said J. N., his said master, from the said J. N., feloniously did 
steal, take, and carry away; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crowm and dignity. If the prisoner has bemguilty of other acts of 
embezzUment within the period of six months, the following count may be 
added: —And the, jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that the said J. S. afterwards, and within six calendar 
montJis from the time of the committing of the said offence in the 

first count of this indictment charged and stated, to wit, on the- 

day of —:—, in tlK year aforesaid, at the parish aforesaid, in the 
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county aforesaid, being then and there employed as clerk to the said 
J. N., did, by virtue of such last-mentioned employhient, then and 
there, and whilst he was so employed as last aforesaid, receive and 
take into his possession certain other money to a large amount, to 
wit, to the amount of ten pounds, for and in the name and on the ac¬ 
count of the said J. N., his said blaster and the said last-mentioned 
money then and there w'ithin the said six calendar months, fraudu¬ 
lently and feloniously did embezzle; and so, &c., as in the first emnt^ 
to the end. Add a count for larceny by the defendant as clerk, and for 
a simple larceny, li. v. Johnson, 3 M. aS'c/. 549. Any nuinbcr of 
acts not exceeding three, committed against the same Master within six 
calendar months from tlte first to the last of such acts, may he charged in 
the indictment. 7 9 G. 4, c. 29, s. 48. And the proper course is to 

charge them in separate counts: Reg, v. Purchase, C, Mar, 617. The 
indictment must shew by express words that the different sums were em¬ 
bezzled within the six months. Id. Before the late act, it was necessary, 
in all cases of embezzletnent, to state specifically in the indictment some 
article embezzled. R. v. Purneaux, R. R. 336: R. v. Flower, 8 D. 
tiir 612: v. Tyers, R. R. 402. But now, in every case, {except 

where the ojf&ace relates to a chattel, lohich must be described as in an 
indictment for larceny"), it is sufficient to allege the embezzlement to be of 
mmiey, mthmtt sjyedfying any particular coin or valuable security: 7 Sf 
8 G. 4, c. 29, s. 48; nor is it necessary that the exact amount or value 
of the thing embezzled should be stated. R. v. Carson, R. R. 303. 
The indictment must allege the goods, S^c., embezzled to be the property of 
the master; R. v. M^dhregor, 3 Bos, P. 10(5; R. Sf R. 23: R. v. 
Beacall, 1 Mood. C.G. 16; and it has been said that it must shew that 
the defendant was servant, S^c. at the time. R. v, Somerton, 7 B. G. 
403 ; see however Reg. v. Lovell, 2 M. 4' Rob. 230. It is usual and pru¬ 
dent to state that the defendant feloniously did embezzle, S{C., bat it is not 
(drsolrttely necessary, if the conclusion state that he feloniously stole. R. 
V. Crighton, R. Sf R. 62. It is not necessary to state from whom the 
money, ^-c., was received. R. v. Beacall, 1 G. ^ P. 464. But as this 
may operate as a hardship upon the prisoner, the judge before whom he 
is to be tried will, upon application, order the prosecutor to furnish the 
prisoner with a particular of the charge. R. v. Bootyman, 6 G. S; P. 
300: R. V. Hodgson, 3 G. &; P. 422. As to the venue, see ante, p. 26. 

Declared to & larceny, and punishable with transportation for not 
more than fourteen nor less than seven years, or by imprisonment {with 
or loithout hard labour for the whole or any part of the imprisonment, 
and with or without solitary confinement, 7 9 G. 4, c. 29, s. 4, {ante,p. 

1(J9), such confinement not exceeding one month at any one time, nor three 
mmths in any one year, 7 W. 4 iSj-1 Viet. c. 90, s. 5, {ante, p. 169)), 
wt exceeding three years; and, if a male, to be mice, twice, or thrice 
ptdlicly or privately whipped, in addition to the imprisonmeni, if the 
court shall think fit. 7 ^9G. 4, e. 29, s. 47. 

As to embezzletnent by officers and servants of the Bank of England, 
see 16 G. 2, c. 13, 12; 36 G. 3, c. 66, s.G; 37 G. 3, c. 4(», «. 6; 4 6^ 

6 Viet. c. 66, 1: R. y. Astlett, R. iSf R. 67: R. v. Bakewell, R. 

R. 35 : by officers and servants of the Soitth Sea Company, see 24 G. 2, 
c.l\,s. 3, and 4 4' 6 Viet. e. 66, j. 1. As to cndtezzlements by persons 
to whom mon^ or securities for mon^ shall be issued for the public 
service, see 2 JV. 4, c. 4, s. 1, and Reg. v. Lomll, 2 M. 8^ Rob. 236. 
As to embezzlements of letters, S^e. l^ servants of the post-office see 7 JV. 
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4 tSj-1 Viet. c. 36, s. 26, (ante^ p. 217). And see JR. v. Pooley^ R, <j^ R, 
12: R. V. Ellins, Id. 188 : R. v. Ransm^ Id. 232: R. v. Plimer, R, 

R. 264; R. y. Sharpe^ 1 Mood. C. C. 125; Reg. v. Townsend^ 1 C. 
<Sy 178. to emheszlement of naval and mUitarg stores^ see post. 

Part 2, Sect. 6; and as to emheszlement from Chelsea Hospital^ see 7 
G. 4, c. 16 ; from Greenwieh Hospital, 64 G. 3, c. 110; and 10 G. 4, 
c. '2Jo\ from poorhouses, 65 G. 3, c. 1.37 j and from warehomes through 
the miscondmt of custom-house officers, see Q <Slf 4 W. 4, c. 67, s. 41. 
As to cmhezzlementhg clerks and other officers of joint stock hanking com¬ 
panies, see 7 G. 4, c. 46; 1 S 2 Viet. c. 96; 8 4* 9 Viet. c. 00; Reg, 
V. Atkinson, 2 Mood. C. C. 278; C. Mar. 626; {ante,p. .33). As to 
emi>ezzlements of materials, tools hy persons employed in the woollen, 

worsted, linen, cotton, flax, mohair, or silk manufactures, see 6 4r7 Viet, 
c. 40, ss. 2, 3,11. As these several offences rarely occur in practice, it 
is deemed unnecessary to give the forms of indictment and the evidence 
necessary to support them. 

Evidence. 

Prove that the defendant, at the time he received the chattel, 
money, or valuable security Avas the clerk or servant of J. N., or 
employed for the purpose or in the capacity of a clerk or servant as 
stated in the indictment. A female servant is within the meaning of 
the act. R. v. Rmith, R, R. 267. So is an apprentice, though 
under age. R. v. Mellish, R. R. 80. The statute is not confined 
to the clerks and servants of persons in trade, but extends to the 
clerk and servants of all persons whomsoever, if they be employed 
to receive money, &c.; and therefore a pei*son employed as account¬ 
ant and treasurer to the overseers of the poor, whose duty it is to 
receive and pay monies receivable and payable to them, is a clerk and 
servant within the statute. R. v. Squire, R. 4* R. 349. A collector of 
poor and other rates within the parish of St. Paul, Covent Garden, 
was held to Ijc rightly described as servant to the committee of 
management of the afi'airs of that parish (appointed under the stat. 
10 G. 4, c. 87), though he was elected by the vestrymen of the parish. 
Reg. V. Callahan, 8 G. P. 154. So, a clerk of a savings’ bank was 
held to be properly described as clerk to the trustees, though elected 
by the managers. R. v. Jenson, 1 Mood. C. C. 434. The mode by 
which the defendant is remunerated for his service is immaterial. 
Where a defendant, who was employed as master of a barge, to carry 
out and sell coals, &c., was allowed a proportion of the profits, after 
deducting the price of the coals at the colliery, for his labour, took a 
quantity of coals, sold them, received the price, and absconded wdth 
tlio money; it was holden by a majority of the judges, that ho was a 
servant within the meaning of the act. R. v. Hartl^, R. R. 139. 
So, where the defendant was employed as traveller to take orders and 
collect money, was paid by a percentage upon the orders he got, paid 
his own expenses, did not live with the prosecutors, and was employed 
as traveller by other persona also; he was holden to be a clerk to the 
prosecutors, within the meaning of the act. R. v. Carr. R. R. 198: 
R. V. Hoggins, Id. 145. It is not necessary that the employment 
should be permanent; if it be only occasional, it will be sufficient. 
Where the prosecutor, having agreed to let the defendant carry out 
parcels when he had nothing else to do, for which the prosecutor was 
to pay him what he pleased, gave him an order to receive two pounds, 
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which he received and embezzled, he was holden to be a servant 
within the meaning of the act. B. v. Spencei', B, 3; B. 299: see R. v. 
Smith, Id. 316. And where a drover, who was employed to drive 
two cows to a purchaser, and receive the purchase-money, embezzled 
it, he was hohfen to be a servant within the meaning of the act.'' B. 
Y. Hughes, J Mood. C. C. 370. But where the treasurer of a charitable 
institution, in his individual capacity, directed the defendant (who 
was the schoolmaster of the charity school, appointed by a committee 
of which the treasurer was a member, and whose sole duty was con¬ 
fined to the instruction of the children) in one single instance to re¬ 
ceive a voluntary contribution, for which he was to have no remune¬ 
ration ; it was holden that he was not a clerk or servant, or person 
employed for the purpose or in the capacity of a clerk or servant. R. 
V. Nettleton, 1 ilfootf. C. C. 269. A member of, and secretary to, a 
society, who fraudulently withheld money received from a member, 
to be paid over to the trustees, was held to be guilty of embezzlement, 
and to be properly described as the clerk and servant of the tnistees, 
an»l the money to be properly stated as their property, although the 
money ought in the ordinary course to have been received by the 
steward; and although the articles of the society were not enrolled, 
and the society was not conducted strictly according to the act of Par¬ 
liament. R, V. Hall, 1 Mood. C. G. 474: Reg. v. Miller, 2 Mood. 
C. C. 249. But a person cannot be convicted of embezzlement as 
clerk and servant to a society which, in consequence of administering 
an unlawful oath to its members, is an unlawful combination and 
confederacy within the stats. 37 G .3. c. 123, and 57 G. 3, c. 19. Reg.Y. 
Hunt, 8 C, ^ P. 642. A prisoner who had been employed, sometimes as a 
regular labourer, sometimes as a roundsman for a day at a time, and had 
on several occasions been sent to a banker’s to receive the amount of 
checks, was sent to the banker’s with a check for payment, for which 
he was to receive 6d., he not being in the prosecutor’s employment at 
the time; he received the money for the check, and embezzled it, and 
being indicted for the embezzlement. Park, J., (after consulting 
Taunton, J.), held, that he was not a clerk or servant within the 
meaning of the act of Parliament. R. v. Freeman, 5 C. <5y P. 634. 
The person employed to collect the sacrament-money from the com¬ 
municants is not the servant of the minister, churchwardens, or poor. 
R. V. Burton, 1 Mood. C. G. 237. In R. v. Leach, 3 Stark. N. P.70, 
it was holden by Bayleg, J., that if the clerk of several partners em¬ 
bezzle the private money of one of them, it is an embezzlement 
within this act; for he is a servant of each. So, where a 
traveller is employed by several persons, and paid wages, to receive 
money, he is the individual servant of each. Per Bayl^, J., Ih.: R. 
V. Carr, R. R. 198: B^. v. Batty, 2 Mood. G. C. 267* So, a coach¬ 
man, employed by one proprietor of a coach to drive a certain part 
of the journey, and to receive money and hand it over to him, may 
be charged with embezzling the money of that proprietor, though the 
money, when received, would belong to him and nis partners. Reg. 
V. White, 2 Mood. C. G. 91; 8 C.S^ P. 742. 

Prove that the defendant received the money, &c., stated in the in¬ 
dictment, for or in the name or on the account of his master, by 
virtue of his employment as such clerk, &c. If the indictment 
allege that the defendant received chattels, the articles described, or 
some part of them, must be proved, as in larceny; but if the receipt 
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of "money” be alleged, the prosecutor may give in evidence the 
receipt of any species of coin or valuable security, or a receipt of 
any amount, although the particular species of coin or valuable 
security, of which such amount was composed, shall not be proved. 
7 8 4, c. 20, s. 48, {ante, p. 275). A variance between the indict¬ 

ment and the evidence, as to tlie amount received, is immaterial. _ R. 
V. Carsony It. Sf R. 303. It must appear that the defendant received 
the money, &c., for or in the name of, or on account of, his master. 
Money received by the defendant from the master himself, for the pur¬ 
pose of paying it to a third person, is not within the meaning of the 
act. R. V. Pecky 2 Russ. 213 ; R. v. Smithy R. ^ R, 267. So neither 
is money which is constructively in the possession of the master by 
the hands of any other clerk. R. v. Murrayy 1 Mood, C7. 67. 276; 5 
(J. ^ P. 146. But where the master gave a stranger some marked 
money, for the purpose of purchasing goods from the masteris shop¬ 
man, in order to try the shopman’s fidelity, which he doubted; the 
stranger bought the goods, and the shopman embezzled the money; 
the judges held this to be a case within the act. R. v. HeadgOy 2 
Leachy 1033; R. R. 160. A defendant, whose business it was to 
receive orders, to take the materials from his master’s shop, work 
them up, deliver the goods, receive the price for them, and pay it 
over to his master, who, at the end of the week, paid the defendant 
a proportion of the price for his work, received an order for certain 
goods, took his master’s materials, worked them up on his pre¬ 
mises, delivered them, and received the price, but concealed the trans¬ 
action, and embezzled the money; upon a conviction for embezzle¬ 
ment, it was doubted whether this was not a larceny of the materials, 
rather than a case within the statute; the judges held the conviction 
right. R. V. Ilogginsy R. R. 145. But where it appeared that the 
defendant was employed as a town-traveller and collector, to receive 
orders from customers, and enter them in the books, and receive the 
money for the goods supplied thereon, but had no authority to take 
or direct the delivery ot goods from his master’s shop: and a cus¬ 
tomer Ixaving ordered two articles of the defendant, he entered one of 
them only in the order-book, for which an invoice was made out by the 
prosecutor to the customer; but the defendant entered the price of 
the other at the bottom of the invoice, and having caused both to be 
delivered to the customer, received the price of both, and accounted 
to the prosecutor only for the former: this was held not to be em¬ 
bezzlement, but larceny. Reg. v. Wilson, 9 C.S^P. 27. It must 
appear also, that the money, &c., so embezzled, was never, even con¬ 
structively, in the possession of the master, for if it were, the offence 
would amount to larceny at common law; (^see anie,pp. 18C—190) ; 
and the defendant should therefore be acquitted upon an indictment 
on this statute. And this is the reason \^y it is advisable to add a 
count for a larceny at common law. If the defendant’s receipt for 
the money be offered in evidence, it cannot be received unless stamped 
(if it be of an amount to require a stamp), in the same manner as 
upon the trial of a civil action. R. v. Hall, 3 Stark, 67, 68. 

It must also appear that the defendant received the money, &c., by 
virtue of his employment; see R, v. Prince, Moo. Sf M, 21; for the 
embezzlement of money by a servant not authorised to receive it, is 
not within the statute; R. v. Thorley, 1 Mood. C. C. 343; although 
the party paying it to him supposes that he is so authorised. R. v. 
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llawtin^ 7 C. P. 281. Where a servant employed generally to re¬ 
ceive sums of one description, and at one jdace only, is employed by 
his master in a particular instance to receive a sum of a different de¬ 
scription, at a different place, this latter sum is to be considered as 
received by him by virtue of his employment; he fills the character 
, of servant, and it is by being employed as servant that he receives 
the money. R, v. Smithy R. R. 616. See R. v. Barker^ \ D. R. 
N. P. 19. So, where a defendant, whose duty it was to receive from 
his master’s partners the money they received in the course of the 
day, and to pay it over the following day, but it was not his duty, 
nor was he expected, in the course of his employment, to receive 
money from the customers themselves, called upon a customer of his 
master for the amount of his account, which he received and embez- 
zle<l, it was holden that he received the money by virtue of his em¬ 
ployment; and the judges thought that the receiving immediately 
from the customer, instead of one dealing with the parties, was such 
a receiving as the statute was meant to protect. R. v, Beeclicy, R. 
R. 319. But where a butcher^s apprentice, who had never been em¬ 
ployed to receive money, carried a bill to the house of a customer, 
received the money, and embezzled it, it was holden that the money 
was not received by virtue of his employment, because the defendant 
was never employed to receive money. R. v, MelUsh^ R. R. 80; and 
sec R. V. Nettletoiif 1 Mood. C. C. 259, {ante^p. 278). So, where one 
employed to load a stallion, with authority to charge and receive a 
fixed sum, but not less, received a less sum and embezzled it, this 
was holden not to be within the statute, liecausc the money w'as not 
received b^*^ virtue of his employment. R. v. Snowlcy^ 4 (J. Sf P. 390. 
But wdiere the money was paid to the defendant as the servant of 
the prosecutor, and it appeared that he was authorised to i*eceive 
money for his master, although not from the particular class of cus¬ 
tomers of whom the party paying it him was one, this was held suf¬ 
ficient. R. V. Williams^ 6 C. ^ P, 026. 

And, lastly, prove that the defendant embezzled the money, &c., 
so received, or some part of it. The usual presumptive evidence of 
this fact is, that the defendant never accounted with his master for 
the money, &c., so received by him, or denied his having received it. 
The prosecutor gave to his housekeeper, the defendant, a sum of 
money to pay to the overseer, and upon an indictment for embez¬ 
zling the sum, the overaeer proved that he never had received that 
or any other sum from the defendant; but it was holden, that the 
non-payment of the money to the overseer did not prove an actual em¬ 
bezzlement, but merely a non-application of the money as directed. 
R. V. Smithy R. <Sf R. 267. So, where the prisoner charged himself 
in his mastci’’8 book with money received by him, but did not pay 
it over to the master:— Vaughany B., held that an embezzlement was 
not proved. R. v. HodgsoUy 3 C. P. 422. And if, instead of de¬ 
nying the appropriation of the money, the party, in rendering his 
account, admits it, alleging a right in himself, however unfounded, 
or setting up an excuse, however frivolous, he cannot be convicted of 
embezzlement, which implies secrecy and concealment; Reg. v. JVbr- 
many C. Mar. 601; even though he afterwards abscond and do 
not pay over the money. Reg. v, Creedy 1 G. K. 63. So also, the 
mere proof of the receipt of the money by the defendant, and his not 
having entered it in his books, without some evidence to shew that 
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he has denied the receipt of it, or the like, is not sufficient to convict. 
It. V. Jones, 7 C. S\ P. 833. But where it is the servant’s duty to ac¬ 
count for and pay over the monies received hy him at stated times, 
his not doing so wilfully is an embezzlement, although he do not ac¬ 
tually deny tlie receipt of them. Reg. v. Jackson, 1 C. 1C. 3b4. 
Where the defendant received jjayincnt of a debt from one of his 
mastei*’s customers in Bank of England notes, but accounted with his 
master for Gl. les^ than he received; and afterwards delivered some 
Bank of England notes to his master upon another account: it being 
argued for the defendant tliat these must be presumed to be the same 
bank-notes which w^ere received from the customer, and being ac¬ 
tually delivered to the master, could not be said to be embezzled:— 
Baglcy, J., ruled, that these notes, to the amount of Ql., must be 
deemed to have been embezzled within the meaning of the act, the 
moment the defendant accounted for (>/. less than he received, and 
tliat his afterwards paying these identical notes to his master in 
another account made no difference; which decision was afterwards 
conlinned by the judges. R. v. Hall, 2 Stark, N. P. C7 ; R. R. 
4(53. 'Phe difficulty in tliis case, and in that of R. v. Jlehb, 2 Rms. 
3244, 1.S-# ed., wliich arose from the necessity of proving the embezzle¬ 
ment of some specific note or coin, is removed by the recent statute. 
If the embezzlement be alleged to be of money, wnthout specifying 
any jiarticular coin or valuable security, such allegation, so far as 
regards the description of the property, will be sustained, if the of¬ 
fender shall be proved to havfe embezzled any amount, although the 
particular species of coin or valuable security of which such amount 
was composed shall not be proved, or if he shall be proved to have em¬ 
bezzled any piece of coin or valuable security, or any portion of the 
value tluu-eof, although such piece of coin or valuable security msiy 
have been delivered to him, m order that some part of the value 
thereof should be returned to the party delivering the same, and such 
part shall have been returned accordingly. 7 8 6r. 4, c. 29, s. 48, 

{ante, p. 27-'5). In R. v. Grove, 1 Mood. C. C. 447; 7 C. S^- P. 635, a 
majority of the judges are reported to have held, that, since this 
statute, an indictment for embezzlement might be supported by proof 
of a general deficiency of monies that ought to be fortneoming, with¬ 
out shewing any particular sum received and not accounted for. But 
SCO Reg. v. Lleyd Jones, 8 C, P. 288, where it was stated that the 
decision in R. v. Grove proceeded upon the peculiar facts of that case, 
and not upon any such general princiide: see also Reg. v. Chapman, 
1 C. A'. 119. 

Where the indictment contains only one count, charging the re¬ 
ceipt of a gross sum on a particular day, and it appears in evidence 
that the money was received in different sums on different days, the 
prosecutor will be put to his election, and must confine himself to 
one sum and one day. R. v. Williams, 6 <7. P. 626. 

It seems that it is not necessary to allege or ju’ove the embezzling 
to have taken place while the prisoner continued clerk or servant to 
the prosecutor. Reg. v. Lovell, 2 M. 4* Rob, 236. 
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' Statute, 

7 (li* 8 G*. 4, c, 29, s, 49]—^For the punishment of embezzlements 
committed by a|;ent8 intrusted with property, enacts, that if any 
money, or security for the payment of money, shall be intrusted to 
any banker, merchant, broker, attorney, or other agent, with any 
direction in writing to apply such money or any part thereof^ or the 
proceeds, or any part ot the proceeds of such security, for any pur¬ 
pose specified in such direction, and he shall in violation of good 
faith, and contrary to the purpose so specified, in anywise convert to 
his own use or benefit such money, security, or proceeds, or any 
part thereof respectively, every such offender shall be guilty of a 
misdemeanor, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years nor less than seven yearn, or to 
suffer such other punishment by fine or imprisonment, or by both, 
as the court shall award ; and if any chattel, or valuable security, or 
any power of attorney for the sale or transfer of any share or in¬ 
terest in any public stock or fund, whether of this kingdom, or 
of Great Britain, or of Ireland, or of any foreign state, or in any 
fund of any body corporate, comjiany or society, shall be intrusted 
to any banker, merchant, broker, attorney, or other agent, for safe 
custody or for any special purpose, without any authority to sell, ne¬ 
gotiate, transfer, or pledge, and he shall in violation of good faith, 
and contrary to the object or purpose for which such chattel, security, 
or power of attorney shall nave been intrusted to him, sell, ne¬ 
gotiate, transfer, pledge, or in any manner convert to his own use 
or benefit such chattel or security, or proceeds of the same, or any 
part thereof, or the share or interest in the stock or fund to which 
such power of attorney shall relate, or any part thereof, every such 
oflPenuer shall be guilty of a misdemeanor, and being convicted there¬ 
of, shall be liable, at the discretion of the court, to any of the pu¬ 
nishments which the court may award as hereinbefore last mentioned. 

40, {antCyp, 193). 

Sect. 50— Not to affect Trustees or Mortgagees^ nor to prevent 
Bankers from recdmng Money, or disposing of ^curities, <5y*c., on 
which they have a Lien'] —Provides and enacts, that nothing hereinbe¬ 
fore contained relating to agents shall affect any trustee in or under 
any instrument whatever, or any mortgagee of any property, real or 
peraonal, in respect of any act done by such trustee or mortgagee in 
relation to the property comprised in or affected by any such trust or 
mortgage ; nor shall restrain any banker, merchant, broker, attorney, 
or other agent, from receiving any money which shall be or become 
actually due and payable upon or by virtue of any valuable security, 
according to the tenor and effect thereof, in such manner as he might 
have done if this act had not been passed ; nor from selling, transfer¬ 
ring, or otherwise disposing of any securities or effects in his posses¬ 
sion, upon which he shall have any lien, claim, or demand, entitling 
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him by law so to do, unless such sale, transfer, or other dbposal, 
shall extend to a greater number or part of such securities and effects 
than shall be requisite for satisfying such lien, claim, or demand. 

Sect. 62— Not to affect the Remedy of the Party grieved — Bankers, 
Ar., and Factors, protected in certain Cases'} —I’rovides and enacts, 
that notliing in this act contained, nor any proceeding, conviction, 
or judgment to be had or taken thereupon against any banker, mer¬ 
chant, broker, factor, attorney, or other agent as aforesaid, shall pre¬ 
vent, lessen, or impeach any remedy at law or in equity which any 
• ]>arty aggrieved by any such offence would have had, if this act had 
not been j)assed; but nevertheless, the conviction of any such offender 
shall not be received in evidence in any action at law or suit in equity 
against him ; and no banker, merchant, broker, factor, attorney, or 
other agent ns aforesaid, shall be liable to be convicted by any evi¬ 
dence wliatever as an offender against this act, in respect of any act 
done by him, if he shall, at any time previously to his being indicted 
for sucli offence, have disclosed such act on oath, in consequence of 
any compulsory luocess of any court of law or equity, in any action, 
suit, or proceeding, which shall have been b<mA fide instituted by any 
party aggrieved, or if he shall have disclosed the same in any exam¬ 
ination or deposition before any commissioners of bankrupt. 


Indictment against Bankers, S^c., for mhezzling Money lodged vMh 

them for specific purposes. 

Middlesex to wit;—The jurors for our lady the Queen upon 
their oath present, that on the third day of August, in the ninth 
year of the reign of our sovereign lady Victoria, at the parish of B., 
in the county of M., J. N. did intrust J. S., the said J. S., then and 
there being a banker and agent, (^* hanker, merchant, broker, attorn^, 
or other agent*’) with a certain large sum of money, money, or 
the security for the payment of money”), to wit, the sum of one hun¬ 
dred pounds, with a direction to the said J. S. in writing to apply 
the said sura of money (“ siich money or any part thereof, or the pro-- 
ceeds, or any part of the proceeds of such security *’) for a certain pur¬ 
pose then and there specified in the said direction, C^any purpose 
specified in such direction”)', and that the said J. S., late of the 
parish aforesaid in the county aforesaid, banker and agent as afore- 
taid, afterw'ards to wit, on the day and ^'ear aforesaid, at the parish 
aforesaid, in the county aforesaid, in violation of good faith, and 
contrary to the purpose so as aforesaid specified, unlawfully did con¬ 
vert to his own use and benefit (" own use or bmefit”) the said sum 
of money such money, semrity, or proceeds, or any part thereof 
respectively^'), so to him intrusted as aforesaid, against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. In the case of a security 
for money, the indictment must allege a written direction as to the appli¬ 
cation of the proceeds. Reg. v. Gotde, 2 ilf. Rob. 426. Add a count 
stating the purpose to which the wumey was to he applied. 

Misdemeanor, transportation for not tmre than fourteen nor less 
than seven years, or fine or imprisonment, {with or without hard labour 
for the whole or any part of the imprisonment, and with or without 
solitary confinement, 7 if B G. 4, c. 29, s. 4, (ante,p. 169),st<cA confine- 
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ment not exc^ing one month at any one timcy nor three months in any 
one year^ 7 4 1 Viet. c. 9, s. 5, (ante, p. 169)), or loth, 7 8 G. 

4, c. 29, 8. 49. 

Evidence. 

Prove that the defendant was a banker, agent, &c., as stated in 
the' indictment—that the money, &c., was intrusted to him—that 
directions in writing were given for the application of the money, 
&c.: this must be proved by the production of the directions, or by 
secondary evidence, after notice to produce the original; (see ante, 
p. 118); and lastly, prove that the defendant, instead of applying 
the money, &c. as directed, converted it to his own use and benefit. 
If the particular purpose be stated in the indictment, the evidence 
must corres|)oud with tlic allegation. An allegation of a sj)ccific 
direction to invest the proceeds of valuable securities in the funds, 
is not supported by evidence of a direction to invest in the funds, 
in the event of any unexpected accident occurring. R. v. White, 4 
C. S; P. 46. The statute does not affect trustees or mortgagees, for 
any act done by them in respect of the property comprised in or 
affected by the trust or mortgage ; nor does it restrain bankers, &c. 
from receiving monoy^ due and payable upon or by virtue of any 
valuable security; see Thompson, v. Giles, 3 B. G. 422; or from 
selling, transferring, or disposing of securities or elFects in their jios- 
session, upon which they have a lien, claim, or deinaml; unless the 
sale, &c., be to a greater extent than is necessary to satisfy such 
lien, &c. 7 8 G. 4, c. 29, s. 50, (ante,p. 282). And no banker, &c. 

shall be convicted by any evidence in respect of any act done by him, 
if, at any time previously to his being indicted, he shall have dis¬ 
closed such act on oath, in consequence of any compulsory ])Vocess 
of any court of law or equity, in any action, suit, or proceeding 
which shall have been hottA Me instituted by any party aggrieved, 
or if he shall have disclosea the same in any examination or de¬ 
position before any commissioners of bankrupt. 7 ^9 G. 4, e. 29, s. 
52, (ante, p, 283). 


Indictment against Bankers, S^c., for embezzling Goods, S^c., intrusted 
to them for safe keeping, S^c. 

Commencement as in the last precedent] —J. N. did intrust to J. S., 
for safe custody, (*^for safe emtody, or for any special jmrpose*’), the 
said J. S. then and there being a banker and agent (“hanker, mer¬ 
chant, hroker, attorn^, or other agent**) a promissory note (“any 
chattel or valuable security, or any power of attorney for the sale or 
transfer of any share or interest in any public stock or fund, whether 
of this kingdom, or of Great Britain, or of Ireland, or of any foreign 
state, or in any fund of any body corporate, comj^any, or society ”), of 
one .1. P. for the payment of twenty pounds, without any authority 
to him the said J. S. to sell, negotiate, transfer, or pledge the said 
promissory note; and that the said J. S., late of the parish aforesaid, 
in the county aforesaid, banker and agent as aforesaid, on the day 
and year aforesaid, at the parish aforesaid, in the county aforesaid, in 
violation of good faith, and contrary to the object and purpose for 
■which such promissory note was intrusted to him as aforesaid, un¬ 
lawfully did negotiate and convert to his own use and benefit (“sell. 
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negotiate^ transfer, pledge, or in any manned' convert to Ms own use 
or benefit**) the said promissory note {*^such chattel or security, or the 
proceeds of the same, or any part thereof, or the share or interest in 
the stock or fund to which such power of attorney shall relate, or any/ 
part thercAif**)' aj^ainst the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

Misdemeanor, 7 8 6?. 4, c. 29, s. 49, punishable as in the last 

precedent, 

Evidenee, 

Prove that the defendant was a hanker and agent, &c., as stated in 
the indictment—that the note or other security described in the in¬ 
dictment was intrusted to him for safe custody, or for the special i)ur- 
poso stated—that no .authority was given to him to negotiate the 
note—and lastly, that he negotiated the note, and converted it to 
his own \ise and benefit, as stated in the indictment. Sec the pro¬ 
visions of th(i statute, 7 iV 4, c. 29, ss, 60, 62, in the last case, 
whicli apply to an indictment for this offence also. 

■' '♦ ■ ■ 

BY FACTORS. 


Statute, 

5 tS' 0 Viet, c, 39, s. 6]—Enacts, that if any agent intrusted as afore¬ 
said [with the possession of goods, or of the documents of title to 
goods, s. ^ ; see s, 4] shall, contrary to or without the authority of 
his principid in th,at behalf, for his own benefit, and in violation of 
good faith, make .any consignment, deposit, transfer, or delivery 
of any goods or documents of title so intrusted to him as aforesaid, 
as or l)y w.ay of a pledge, lien, or security; or shall, contrary to or 
without such authority, for his own benefit, and in violation of good 
faith, accept any advance on the faith of any contract or agreement, 
to consign, deposit, transfer, or deliver such goods or documents of 
title as af()i*esaid, every such agent shall be deemed guilty of misde- 
me.auor, and being convicted tliereof, shall be sentenced to transpor¬ 
tation for any teim not exceeding fourteen years, not less than seven 
years, or to suffer such other punishment, by fine or imprisonment, 
or by both, as the court shall avrard ; and every clerk or other per¬ 
son who shall knowingly and wilfully act and assist in making any 
such consignment, deposit, transfer, or delivery, or in acceptmg or 
procuring such advance as aforesaid, shall be deemed guilty of mis¬ 
demeanor, and, being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to any of the punishments which the court 
shall aw’ard as hereinbefore last mentioned: provided nevertheless, 
that no such agent shall be liable to any prosecution for consigning, 
depositing, transferring, or delivering any such goods or documents 
of title, in case the same shall not be made a security for or subject 
to the payment of any greater sura of money than the amount which, 
at the time of such consignment, deposit, transfer, or delivery, was 
justly due or owing to such agent from his principal, together with 
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the amount of any bills of exchange drawn b^ or on account of such 
principal, and accepted by such agent; provided also, that the con¬ 
viction of any such agent so convicted as aforesaid shall not be re¬ 
ceived in evidence in any action at law or suit in equity against him; 
and no agent intrusted as aforesaid shall be liable to bo convicted by 
any evidence whatsoever in respect of any act done by him, if he 
shml, at any time previously to his being indicted for such offence, 
have disclosed such act on oath in consequence of any compulsory 
process of any court of law or equity, in any action, suit, or pro¬ 
ceeding which shall have been hond fiM instituted by any party ag¬ 
grieved, or if he shall have disclosed the same in any examination or 
deposition before any commissioner of bankrupt. 

Indictment. 

Commencement as ante, p. 283]—J. N. did intrust to J. S., the said 
J. S. then and there being an agent of him the said J. N., ten bales 
of cotton of the value of fifty jiounds (“ intrusted with the jwsscssion 
of ffoodsy or of the documents of title to goods ’*); and that the said J. 
S., late of the parish aforesaid, in the county aforesaid, agent as 
aforesaid, on the day and year aforesaid, at the parish aforesaid, in 
the county aforesaid, contrary to and without the authority of the 
said J. N., for his own benefit, and in violation of good faith, unlaw¬ 
fully did make a deposit of the said ten bales of cotton with one J. P., as 
and by way of a pledge, lien, and security for a certain sum of money, 
to wit, the sum of fifty pounds, then advanced by the said J. P. to 
him the said J. S.: against the form of the statute in such case made 
and provided, and against the peace of our lady the Q,ueen, her 
crown and dignity. 

Misdemeanor, transportation for not more than fourteen nor less 
than seven pears, or fine or imprisonment, {with or without hard lalmir 
for the whole or anp part of such imprisonment, and voith or without 
solitarp confinement, 7 8 4, c. 29, s. 4, (ante, p. 169), such con¬ 

finement not exceeding one month at anp one time, nor three months in 
anp one pear, 7 fF. 4 1 Viet. c. 90, s. 6, (ante, p. 169)), or both. 

5^6 Viet. c. 39, s. G. See also Me 7 8 G. 4, c. 29, ss. SI, 52. 

Exndence. 

Prove that the goods, &c., described in the indictment were in¬ 
trusted by J. N. to the defendant, as his agent, that the defendant de¬ 
posited the goods with J. P., as a security for an advance of money, 
&c.; and, lastly, circumstances must be shewn from which the jury 
may infer that the defendant pledged the goods in violation of good 
faith, and contrary to and without the authority of the prosecutor, 
A factor who has a lien upon goods may pledge them to the extent 
of his lien. 6 <S^ 6 Viet. e. 39, s. 6. And if he have, previously to 
the indictment, disclosed the act on oath under compulsory process 
of any court of law or equity, in any action, &c., bond fide insti¬ 
tuted by any party grieved, or in any examination or deposition 
before any commissioner of bankrupt, he cannot be convicted by any 
evidence whatever. Id. The conviction will not be evidence against 
the defendant in any action at law or suit in equity against him. Id, 
As to what is an intrusting within the statute, and what are to be 
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considered as documents of title to goods, see Sect. 4. See also the 
6 G. 4, c. 94. 

■ 


BY BANKKUPTS. 


Statute, 

% 

6 6 Viet. c. 122, s. 32]—Enacts, that if anv person adjudged 

bankrupt after the commencement of this act shall not, upon the day 
limited for the surrender of such bankrupt, and before three of the 
clock of such day, or at the hour and day allowed him for finishing 
his examination, after* notice thereof in writing to be left at the 
usual or last knovm place of abode or business of such person, or per¬ 
sonal notice in case such person be then in prison, and notice given in 
the London Gazette of tiie issuing of the fiat, and of the sittings of 
the court authorised to act in the prosecution of the fiat against him, 
surrender liimself to such court, and sign or subscribe such surren¬ 
der, and submit to be examined before such court from time to time 
upon oath; or if any such bankrupt, upon such examination, shall 
not discover all his real and personal estate, and how, and to whom, 
upon what consideration, and when he disposed of, assigned, or trans¬ 
ferred any of such estate, and all books, papers, and writings relat¬ 
ing thereunto (except such part as shall have been really and homt 
fide before sold or disposed of in the way of his trade, or laid out in 
the ordinary expense of his family); or if such bankrupt shall not 
upon such examination deliver up to the said court all such part of 
such estate, and all books, papers, and writings relating thereunto, as 
shall be in his possession, custody, or power (^except the necessary 
wearing apparel of himself, his wife, and children); or if any such 
bankrupt shall remove, conceal, or embezzle any part of such estate, 
to the value of lOL or upwards, or any books of account, papers, or 
writings relating thereunto, with intent to defraud his creditors ; 
every such bankrupt shall be deemed guilty of felony, and be liable 
to be transported for life, or for such term, not less than seven years, 
as the court before which he shall be convicted shall adjudge, or shall 
be liable to be imprisoned, with or without hard labour, in any com¬ 
mon gaol, penitentiary house, or house of correction, for any term not 
exceeding seven years. 

Indictment. 

Middlesex to wit:—The jurors for our lady the Queen upon their 
oath present, that heretofore and before the committing of the offence 
hereinafter mentioned, to wit, on the third day of July, in the ninth 
year of the reign of our sovereign lady Victoria, at the parish of B., 
m the county aforesaid, J. S., late of the parish aforesaid, in the 
county aforesaid, tailor, being a trader within the meaning of the laws 
relating to bankrupts,, was indebted to J. N., late of ■■—, in a cer¬ 
tain sum of money exceeding the sum of 50/., to wit, in the sum of 
60/., for the price and value of certain goods and merchandize before 
then sold and delivered by the said J. N. to the said J. S., {or as the 
case may be), ,and that the said J. S., so being such trader, and 
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indebted os aforesaid, afterwards, to w it, on the day and year afore¬ 
said, at the parish aforesaid, in the county aforesaid, did commit an 
act of bankruptcy, that is to say, by dejiarting from his dwelling- 
house, with intent thereby to defeat and delay his creditors, {or as the 
case may be). And the jurors aforesaid, upon their oath aforesaid, do 
' further i)resent, that afterwards, to wit, on the tliix'd day of August, 
in the year aforesaid, at the parish aforesaid, in the county afore¬ 
said, a nat in bankniptcy was issued against the said J. S., and the 
said J. S. was thereupon then and there duly declared bankrupt; 
and the said J. S., so being det larcd bankrupt as aforesaid, after¬ 
wards, to wit, on the day and year last aforesaid, at the parish afore¬ 
said, in tlie county aforesaid, feloniously did remove, conceal, and 
embezzle a certain part of liis j)crsonal estate, to the value of ten 
pounds and upwards, that is to say, one gold watch, of the value of 
ten pounds, one silver cream jug of the value of one pound, and one 
ring of the value of live pounds, with intent then and there to de¬ 
fraud the creditors of him the said J, S.; against the form of the sta¬ 
tute in such case made and provided, and against the peace of our 
lady the Q,uecn, her crown and dignity. The indictment must still 
shew that the party has duly become hankmpty and must therefore state 
the trading, petitionmg creditor's dd)t, and act of hanl ruptey ., R, v. 
Jones, 4 B. Ad. 346. For other offeflecs against this statute, sec 
post. Part II, Ch. II. 

Felony, transportation for life or for not less than seven years, or 
imprisonment, ivith or withmt hard labour, in the eommm gaol, peni¬ 
tentiary, or house of correction, not exceeding seven years. 5 (J 
Viet. c. 122, s. 32. This offence is not triable at any eptaricr sessions. 
6 Sf 6 Viet. c. 38, s. l,’(ante,p, 69). 

For embezzlements by insolvents, see stats. 7 G. 4, c, 67, 70 ; 

1 2 Viet. c. 110, 8. 100; and see R. v. Champneys, 2 M. ^ Rob. 26. 

The indictment may be framed from the above, after an attentive pcmnsal 
of the statute. The wilful and fraudulent omission, by an insolvent 
debtor, from his schedule, of any of Ms effects, is indictable as a misde¬ 
meanor. 1 4' 2 Viet. c. 100, s. 99. See Reg, v. Mamer, O, M. 
628. 


Fvidence, 


Provo the fiat by producing it enrolled, sec stat. 6 G. 4, c. 16, 
s. 96; 1 2 TF. 4, c. 66, s. 16, and the adjudication in tlie same man¬ 

ner. Prove also the trading, petitioning creditor’s de])t, and act of 
bankruptcy. See R. v. Jones, supra. And see 5 tUf G Viet, c, 122, 


26. 


Ih’ovc, also, the embezzlement as stated in the indictment, and ^ 
that the value of the property embezzled is 10/. Where an indict¬ 
ment specified various articles, without stating the value, and added 
“ one hundred other articles of furniture, and a certain debt due 
from J. T. to the prisoner, of the value of 20/, and upwards,” the 
judges held that the indictment was good only as regarded the arti¬ 
cles specified; and as an entire value was given to the wdiolc, it did 
not appear that the articles i^ecified were of the value required by 
the statute. R. v. Forsyth, R. Ilf R. 274. Up to and until his last 
examination, the bankrupt has a loms poenitentiae, and cannot 
therefore, until that be passed, be indicted for concealing property, 
which he may upon his last examination give up. R. v. fr alters, 6 
C.SfP. 138. 
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The intent must be proved by circumstances from which the jury 
may infer it. 


■ ■ '■» — 
Sect. 3. 

CHEATINO. 


Statute. 

7 tV 8 G. 4, c. 29, .f. 63]—Wliereas a failure of justice frequently 
arises from the subtle distinction between larceny and fraud ; for 
remedy thereof be it enacted, that if any pemon shall, by any false 
pretence, obtain from any other person any chattel, money, or valua¬ 
ble security, with intent to cheat or defraud any person of the same, 
every such offender shall be guilty of a misdemeanor, and being con¬ 
victed thereof, shall be liat)le, at the discretion of the court, to be 
transj)orted beyond the seas for the term of seven years, or to suffer 
such other punishment, by fine or imprisonment, or by both, as the 
court shall award ; provided always, that if, upon the trial of any 
person indicted for such misdemeanor, it shall be proved that he 
obtained the pr()j)erty in question in any such manner as to amount 
in law to larceny, he shall not, by reason thereof, be entitled to be 
acquitted of sucli misdemeanor ; and no such indictment shall be re¬ 
movable by certiorari; and no pei-son tried for such misdemeanor 
shall be liable to be afterwards prosecuted for lai'ceny upon the same 
facts. 


Indictment for dttaining Goode^ hg false Pretences. 

Commencement as ante^p. 1G9]—in the county aforesaid, unlawfully, 
knowingly, and designedly, did falsely protend to one J. N. [that the 
said J. S. then was the serrant of one K. O., of St. Paulas i'hitrch- 
yard, in the citg of London^ tail or^ {the said K. 0. then and long 
before being well-known to the said J. iV., and a customer of the said 
J. N. in his business and way of trade as a woollen draper\ and that 
the said J. S. was then sent by the said K. O. to the saidJ.N. for five 
yards of superfine woollen ctoth~\ ; by means of which said false pre¬ 
tences, the said J. S. did then and there unlawfully obtain from the 
said J. N. five yards of superfine woollen cloth of the value of five 
pountls, of the goods {^* any chattel^ money ^ or valuable security” see 
7 8 G. 4, c. 29, s. 6, {ante, p. 213) ) of the said J. N., vrith intent 

then and tliei’e to cheat and defraud him the said J. N. of the same; 
whereas in truth and in fact [the said J. 8. was not then the servant of 
the said K. O ; and whereas in truth and in fact the saidJ. S. was not 
then or at any <fher time sent by the said K. O. to the said J. N.for the 
said cloth, or for any cloth whatsoever^ ; to the great damage and de¬ 
ception of the said j. N., to the evil example of all others in tire like 
case offending ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Q,ucen, her crown 
and dignity. An indictment, which stated that the prisoner ** unlaw¬ 
fully, knowingly, and designedly did feloniously was held 

bad. R. V. H^alker, G 6. P. 657. 

o 
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Misdemeanor^ transportati<m for seven years, or fine or imprisonment 
{ivitk or without hard labour for the whole or any part of the imprison¬ 
ment, and mth or without solitary confinement, 7 4'^ 29, s. 4, 

{ante, j). J 09), such confinement not exceeding one month at any ottp time, 
nor three months in any one year. 7 W. 4 1 Viet, c, 90, s. 5, {ante, 

р. 109)), or both. 7 9 G. 4, c. 20, s. 53. All parties who have con¬ 

curred and assisted m the fraud may he indicted and convicted as 
principals, though net present at the time of making the pretence and 
obtaining the money or goods. Reg. v. Moland, 2 Mood. O. C. 270. 

For fraxtds pxmishcMehy partuular stai\des,see%Russ.9W. As to the 
punishment of bankrupts who have fraudulently obtained goods under 
the false pretence of carrying on business in the ordinary course of 
trade, see 5 S)' 6 Piet. c. 122, s. 35. Ry 8 9 Viet. c. 109, s. 17, 

winning at play by fraud is punishable as for fbtaining money by false 
pr^ences. {ISeep^t. Chap. V, Sect. V). 

The indictment must set forth the pretences. Where it alleged 
the money to have been obtained by ** false pretences^* without spe¬ 
cifying them, it was holden to be error, and the judgment was 
reversed. R. v. Mason, 2 T. R. 681. If, indeed, it were for a con¬ 
spiracy to obtain money by false pretences, it seems it would l)e other¬ 
wise. 2 B. Ad. 204; see 1 Dav. M. 208. 

And the pretences must be set forth witii sufficient certainty. But 
where the pi'etence alleged was a wager made “ with a colonel in the 
army, then at Bath,” without naming him—the court held it to be 
sufficient; for probably the defendant at the time did not mention 
the name of the colonel. R. v. Youn(j, 3 T. R. 98 ; 2 Ea.st, P. O. 
82, 833 ; 1 Leach, 60.>. 

As to the false pretences whicli are witliin the meaning of the act, 
it may be necessary to state, that the preceding statute upon this sub¬ 
ject, namely, the statute 3.3 //. 8, c. 1, extended only to cases where 
the money, &c., was o!)tained by means of a false token or counter¬ 
feit letter in the name of another; but this provision not being deemed 
sufficiently extensive, the stat. 30 G, 2, c. 24, was made, for the pur¬ 
pose of including all false pretences whatsoever. These two statutes, 
the former entirely, and the latter so far “ as relates to obtaining by 
false pretence or pretences any property as therein mentione<land 
also tne whole of the statute 62 G. 3, c. 64, which extended the pro¬ 
visions of the 30 G. 2, c. 24 ; and also so much of the statute 3 G. 4, 

с. 114, as relates to the punishment for obtaining any property as 

therein mentioned by false pretences—are repealed by stat. 7 S) 9 G. 
4, c. 27, and consolidated and amended by stat. 7 9 G. 4, c. 29, s. 

63, which has substituted the words “by any false jiretencc,*^ for the 
words “ by false pretence or pretences,” which were in the stat. 30 
G. 2, c. 24, s. 1. The phrases in both statutes are in substance the 
same, and consequently the decisions iipon the repealed statute will 
he applicable to cases arising under the new act.—Where a carrier, 
falsely pretending that he nad carried certain goods to A. B., de¬ 
manded, and thereupon obtained from the consignor, sixteen shillings 
for the carriage of them, it was holden to be within the statute. R. 
V. Coleman, 2 Eatt, P. C. 672 : see R. y. Airey, 2 East, 30. Where 
the foreman of a manufacturer, who was in the liabit of receiving 
from his master money to pay the workmen, obtained from liiih, by 
means of false written accounts of the wages earned by the men, 
more than the men had earned or he had paid them, the judges held. 
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it to be within the act; they said that all cases where the false pre¬ 
tence creates the credit are within the statute ; and here the defend¬ 
ant would not have obtained the exdess above what was really due to 
the workmen, were it not for the false account he had delivered to hi^ 
master. R. v. Whichelly 2 Ecust^ P. C. 830. Where the defendant 
falsely pretended to J. N., that he was entrusted by the Duke de 
Lauzun to take some horses from Ireland to London for him, and 
that he had been detained so long by contrary winds that his money 
was all si)ent, by means of which representation he induced J. N. to 
Advance him money ; this was holden to be within the act. R. v. 
Villmeute, Ib. So, vrhere the defendants, falsely pretending that 
they had made abet with A. B. that one of them should run ten miles 
within an hour, pi’evailed upon J. N. to join them in the bet, and ob¬ 
tained from him twenty guineas as his share in it; the judges held 
this to bo within the statute, notwithstanding the pretence was pro¬ 
bably one against which common prudence might have guarded. R. 
V. ymingy in errory 3 T, R. 98. Where an attorney, who had appeared 
for J. S., who was fined 21. on a summary conviction, called on the 
wife of J. S., and told her that he had been with J. N., who was fined 
2^. fora like offence, to Mr. B. and Mr, L., and that he had prevailed 
on Mr. B.and Mr. L. to take 1/. instead of 2l.y and that if she would 
give liiiii M.y he w’ould go and do the same for her; and she there¬ 
upon gave him a sovereign, and afterwards paid him for his trouble; 
and it was proved that the attorney never applied to Mr. B. or Mr. L. 
respecting cither of the fines, and'that both were afterwards paid in 
full: it was held that the attorney was guilty of obtaining money by 
false pretences. R. v. Asterle^y 1 C.S^ P. 191, Obtaining as a loan, 
from the drawer of a bill accepted by the jirisoner, and negociated 
by the drawer, part of the amount, for the purpose of paying the bill, 
undet the false pretence that the prisoner was prepared with the 
residue of the amount, was holden to be an offence within the statute, 
the prisoner being shewn not to be prepared, and not intending so to 
apply the money. R. v. Crosslegy 2 M. Rob, 18. Where the de¬ 
fendant obtained money from a woman under the threat of an action 
for breach of promise of mariiage, he being in fact a marrie<l man 
already, an indictment, laying as the false jiretence that he 'was en¬ 
titled to maintain an action against her for the breach of promise, was 
held by Maule, J., to be good, for that this was a false pretence within 
the statute. Ifeg. v. Copelandy C. Mar. 616. Whore the i)risoner 
sold to the ])rosecutor a reversionary interest which he had previously 
sold to another, and the prosecutor took a regular assignment of it, 
with the usual covenants for title— LittledaUy J., held that he could 
not be convicted for obtaining money b}’' false pretences; for if this 
were within the statute, every breach of warranty or false assertion at 
the time of a bargain might bo treated as such, and the i»arty 
be (transported : R. v. Codringtoriy 1 C. •Sf P. 661: but this decision 
has been much doubted ; see Reg. v. Kenricky 6 Q. i?. 49 ; 1 Pav. df 
M. 208 ; where it was strongly intimated, that the execution of a con¬ 
tract between the same parties does not secure from punishment the 
obtaining of money under false pretences, in conformity with that 
contract. Where the indictment charged that the defendant, having 
in his possession a certain weight of twenty-eight pounds, falsely 
pretended to C. that a quantity of coals, which he delivered to C., 
M'eighed sixteeh hundred-weight, (meaning 1792 pounds weight), and 
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were worth 1 and that the weight was fifty-six pounds, hy means 
of which he oi)tained a sovereign ftom C., with intent to defraud him 
of part thereof^ to wit, 10s.; whereas the coals did not weigh 1792 
pounds, and were not worth 1 and whereas the weight was not 
fifty-six pounds, and whereas the coals were of the weight of 896 
pounds only, and were not worth more than 10s., and whereas the 
weight Mas twenty-eight pounds only ; the judges held a conviction 
on the indictment wrong, on the ground that all the pretences, ex¬ 
cept that relating to the weight, were mere false affirmations, and 
that as to the weight, there was no allegation to connect the sale of 
the coals with the use of the weight. R. v. Reed^ 7 O. Af P. 848. So 
also, where the indictment charged the defendant with falsely pre¬ 
tending to the prosecutor, whose mare and gelding had strayed, that 
he would tell him where they were, if he would give him a sovereign 
down ; and the prosecutor gave the sovereigu, but the defendant re¬ 
fused to tell: the conviction was held bad ; the indictment should 
have stated that he pretended he Anew where they were. R. 
V. Douglass^ 1 Mood, C. G. 4G2. An {indictment against A. and 11. 
charged that C. w’as possessed of a mare, and A. of a hoi’se, and that 
A. and B. falsely pretended to C. that B. was then and there pos¬ 
sessed of a certain sum of money, to wdt, 12/., and that if C. would 
exchange his mare for A.’s horse, B. was willing and ready to pur- 
chase the hoi-se of C., and give him 12/. for it; whereas in truth 
and in fact B. w'as not then and there possessed of the said sum of 
12/., and w'as not then and there ready and willing to purchase the 
said horse of C,, and to pay him the 1 21 .: and it w’as held bad, for not 
averring that tlie defendant Inew that B. was not possessctl of the 
12/. Reg. v. Henderson^ 2 Mood, G. (7. 192 ; G. Sj Mar. 328. An in¬ 
dictment for obtaining money fi’om A. under the false pi'ctence that 
the defendant intended to marry A., and wanted the money to pay 
for a w'cdding suit he ha<l bought, w'as held not sufficient to sustain 
a conviction. Reg, v. Johnstony 2 Mood. G, G. 254. It seems that 
a person who obtains from a pawnbroker, upon an article which he 
falsely represents to be silver, a greater advance than would otherwise 
have been made, is guilty of a false pretence w'ithin the statute ; al¬ 
though the pawnbroker have the opportunity of testing the article 
at the time. R^. v. Bally G. 6^ Mar. 249. 

It is not necessary that the pretence should be in words; the conduct 
and acts of the party will be sufficient, without any verbal representa¬ 
tion. Thus, if a person obtain goods from another upon giving him 
in payment his cheque upon a banker, with whom in fact he has no 
account, this (although not indictable as a fraud at common law, R. 
V. Z«m, 6 T. R. 665 : see R. v. Flinty R. 6; R. 460) is a false pre¬ 
tence within the meaning of the act. R. v. Jacisony 3 Gamp, 370. 
Where the prisoner was cmarged with falsely pretending tliat a post¬ 
dated cheque, drawn by himself^ was a good and genuine order for 
26/., and of the value of 26/., whereby he obtained a watch and chain ; 
and the jury found, that, before the completion of the sale and deli¬ 
very of the w’atch by the prosecutor to the prisoner, he represented to 
the prosecutor that ne had an account with the bankers on whom the 
cheque was drawn, and that he had a right to draw the cheque, though 
he postponed the date for his own convenience, all which was false ; 
and that he represented that the cheque would be paid on or after the 
day of the date, but that he had no reasonable ground to believe that 
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it woiiltl be paid, and that he had no funds to pay it; lie was held to 
be properly convicted. R. v. Parker^ 2 Mood, C, 0. 1; 7 C. (5j* P. 825, 
But where the indictment stated, tliat the defendant falsely pietended 
to A. B. that he was a captain in the East India Company’s service, 
and that a certain promissory note, which lie then delivered to A. B., 
was a valuable security for 21/., by means of which false pretences he 
fraudulently obtained from A. 13.8/. 15«.; whereas the defendant was 
not a captain, &c.,and the note was not a valuable security, &c.: it was 
^holdcn, on error, that as it did not appear but that the note Avas the 
defendant’s own promissory note, or that he knew it to be worthless, 
there was no sufficient false pretence in that respect; and as the two 
pretences were to be taken together, that the indictment was bad, 
Reg, V. Wickham^ 10 Ad. Ell. 34 ; 2 Per. S( D. 333 : see also Reg. 
V. PhilpottSy 1 G. K., 112. Where the prisoner passed the note of a 
country bank, which he knew had stopped payment, it appearing 
that one of the partners was solvent, GaseleCy J,, held that he could 
not be convicted for obtaining money under false pretences. R. v. 
Spencer., 3 G. P. 420. Where a man obtained goods and money for 
a forged note of hand for ten shillings and sixpence, the judges held 
it to be a false pretence within the act. R. v. Freethy R. &; R.\2T. 
In a recent case, however, Avhere the prisoner obtained goods by 
means of a forged order, Taunton, J., held that he could not 
be indicted for obtaining them by false pretences, but should 
have been indicted for forgery. R. v. Emns, 5 G. P. 553 : and 
the same has since been held hy Parke, B., and GoUman, J., in Reg. v. 
Anderson, 2 M. Rtiii. Where a man assumed the name of 
another, to whom money Avas required to he paid by a genuine instru¬ 
ment, this was holden to be a ])retence within the meaning of the act. 
R. V. Story, R. R. 81. So where a person at Oxford, who Avas not 
a member of the univei-sity, Avent, for the purpose of fraud, wearing 
a commoner’s goAvii and cap, and obtained goods, this was lield a suf¬ 
ficient false pretence to satisfy the statute, though nothing passed in 
words. R, v. Barnard, 7 G. Sf P. 784. 

But the pretence must be of some existing fact, made for the 
purpose of inducing the prosecutor to part with his j)roperty. 
Therefore a pretence that the party would do an act he did not 
mean to do, as a pretence to pay for goods on delivery, is not a 
false pretence within the act, but merely a promise for future con¬ 
duct. R. V. Qoodhall, R. R. 401. And a pretence to a parish 
officer, as an excuse for not working, that the party has iipt clothes, 
when he really has, though it induce the officer to give him clothes, 
is not a pretence within the statute, the statement being rather a 
false excuse for not working than a false pretence to obtain goods. 
R. V. Wakeling, R. R. 604. See R. v. Reed, 7 C. P. 848, {ante, 
p. 202). A false pretence actually made to A. in B.’s hearing, whereby 
money be obtained from B., may be laid as made to B. Rea. v. Dent. 
1 G. K. 249. .y » 

The indictment also must negative the pretences by special aver¬ 
ment, as in the above precedent; and where such an averment Avas 
omitted, it was holden to be error, and the judgment was reversed. 

' R. v. Perron, 2 M. Sel. 379, SJ’.G. 

The indictment must state that the money, &c. obtained, is the 
property of the person Avhom it was intended to defraud; since 
otherwise a conviction or acquittal on this indictment could not be 
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pleaded in bar to a subsequent indictment for larceny in respect of 
the same transaction. R. v. Norton^ 8 C. 1\ 197: see Reg. y. 
Purler, 3 Q. B. 292; 2 6^. Jif D. 709. And this defect is not aided 
by verdict, but the indictment is bad on eiTor. R. v. Martin, 
8 Ad. cV E. 481; 3 Nev. 6^ P. 472. 

The indictment is not removable by certiorari. 7 ^ ^0, 

s. 63: Reg. v. BtUcher, 9 Bowl, 136, 

Evidence. 

The prosecutor must prove the pretence, as stated in the indict ¬ 
ment : any variance in substance between the pretence laid and that 
proved will be fatal. Where the pretence laid was, that the defend¬ 
ant said, “ that he had paid a sura of money into the Bank of Eng¬ 
land,” and the proof was, that he said that the money had been paid 
into the Bunk, without saying by wlioni, the defendant was acquitted 
for the variance; Lord Ellenborough holding that the assertions 
were different in substance. R. v. Plestoio, 1 Camp, 494: see It, v, 
Douglas, Id. 212, But it is not nccessjiry to prove the whole of the 
pretence charged; proof of part of the pretence, and that the money 
Avas obtained by such part, is sufficient. R. v. llill, R. Sj R. 190; 
2 Russ. 310. If, however, two false pretences are laid as conducing 
to the fraud, and the jury find a general verdict of guilty, and it after¬ 
wards appear that one of them is not a sufficient false pretence within 
the statute, that will invalidate the indictment altogether on a writ 
of error. Reg. v. Wickham, {ante,p. 293). If the false pretence be 
in writing, it may be proved oy secondary evidence, if the paper be 
lost before the trial. R. v. Chadwick, 0 C. cVf P. 18. 

He must next prove that the goods, &c., stated in the indictment, 
or part of them, (for the rule in this respect is the same as in larceny, 
see ante, p. 170), were obtained from him by means of these pre¬ 
tences. If the indictment chaige the defendant with having ob- 
tiiincd, by means of certain false pretences, from J. B., a servant of 
J. N., the sum of three shillings and sixpence, the monies of J. N., 
and the evidence be, that J. B. in fact paid the three shillings and 
sixpence out of his own money in the first instance, and was after¬ 
wards repaid by J. N.; this would be a fatal variance. R, v. Douglas, 
1 Camp. 212. But it appearing afterwards, in this case, tliat J. B. 
had, at the time, more money belonging to J. N. in his possession 
than the sura ao paid by him, this was holden to support the aver¬ 
ment, although he had no orders from J. N. to pay it. Ih, The words 
in the statute ai’e “ any money, chattel, or valuable security.” Where 
a defendant was indicted for obtaining, under false pretences, a cer¬ 
tain order for the payment of two pounds, and the order was a cheque 
drawn by A. B. upon his bankers, payable to D. F. J., but not to 
order or bearer, it was holden that this required a stamp, and, not be¬ 
ing stamped, was not a valuable security. R. v, Yates, 1 Mood, C. C, 
170. Where, in order to induce his bankers to pay his cheques, a 
defendant drew a bill on a person on whom he had no right to draw, 
and w^hich had no chance of being paid, in consequence of which the 
bankers paid money for him, it was holden not to be within the act, 
because he only obtained credit, and not any specific sum on the 
bill. R. v. Wavell, 1 Mood. C. G. 224. Where the prisoner was 
charged with obtaining a filly by the false pretence that he was a 
gentleman’s servant, and had lived at Bream, and had bought twenty 
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horses at Bream fair; and it appeared that he bought the filly of the 
prosecutor for lU,, making him this statement, which was false, and 
telling him also that he w'ould come down to the Cross Keys and 
pay him: and the prosecutor stated that he parted with the filly 
because he expected the prisoner would come to the Cross Keys 
and pay him, and not because he believed that the prisoner was a 
gentleman’s servant, &c.; tlie prisoner was held to be entitled to an 
acquittal. R. v. DaU^ i C.S^ P. 352. But if the defendant obtain 
the money by a fafse pretence, knowing it to be false, it is no an- 
• swer to shew that the party from whom he obtained it laid a plan to 
entrap him into the commission of the offence. R. v. id, 140. 
Parol evidence may be given of the false pretences laid in the indict¬ 
ment, though a deed between tlie parties, stating a different con¬ 
sideration for parting with the money, be put in evidence for the 
prosecution; such deed having been made for the purpose of the fraud. 
Reg. V. Adamson, 2 Mood. C. G, 286; \ C. ^ K, 192. 

As to the intent, it may be implied sufbciently from the facts of 
the case. Where A. owed B. a debt, of which he could not get pay¬ 
ment, and C., B.’s servant, went to A.’s wife, and obtained from her 
two sacks of malt, saying that B. had bought them of A., and C. 
knew this to be false, but took the malt to B., his master, to enable 
liim to pay liimself the debt, it was holden that C. could not be 
convicted of oljtaining the malt by false pretences. R. v. Williams, 
7 C. tV P. 354. Formerly, if the evidence proved not only an intent 
to cheat or defraud, but also established a pre-existing animus fu- 
randi, and a constructive taking, such as to constitute larceny, the 
misdemeanor being nmrged in the felony, the defendant was entitled 
to his acquittal. R. v. Pear, 2 East, P, G. 689. But now, by stat. 
7 <S' 3 6r. 4, c. 29, s. 53, (ante, p. 289), the defendant may be convicted, 
altlmugh it appear at the trial that the ofience amounts to larceny, 
and not merely to obtaining money, &c, by false pretences. The 
safer course, therefore, to adopt, wlxere it is doubtml whether the 
offence is larceny or obtaining goods under a false pretence, is to indict 
for the rngiidemcanor; in which case, if the ofience should turn out to 
be larceny, the prisoner may nevertheless be convicted by force of the 
statute. These two offences are sometimes difficult to be distin¬ 
guished, in cases where there has been a constructive taking; (see 
ante, p. 182); but the difficulties arising from this circumstance 
appear to be obviated by the statute. 

Lastly, it must be jxroved that the pretences made use of were 
false in fact; or, in other words, the averments negativing the pre¬ 
tences must be proved. But it does not seem to be essential that 
they should all be proved ; if so many of them as shew the falsity of 
the substance of the pretence be proved, it should seem to be suffi¬ 
cient. As, in the present instance, if it were to appear in evidence 
that the defendant was really the servant of K. 0., yet if it were also 
to appear that he had no directions from him to get the cloth in 
question, and that, after lie had obtained it, he converted it to his 
own use, it w'ould be sufficient. Where the defendants were charged 
with obtaining money by colour and pretence of their being collec¬ 
tors of the property tax, and it appeared in evidence that they'had in 
fact been appointed collectors by the commissioners, though in an 
informal manner; this was holden not to be e, false pretence within 
the meaning of the net. R, v. Ddbson, 7 East, 218. 
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Indictment for selling by false Scales. 

Middlesex, to wit:—The jurors of our lady the Queen upoif their 
oath present, that J. S., late of tlic parish of B., in the county of 
M., on the third day of August, in the ninth year of the 

reign of our sovereign lady Victoria, and from thence until the 
taking of this inquisition, did use and exercise the trade and business 
of a lflrocer\ and during that time did deal in the buying and selling 
by weight of [teas^ sugars, spic^s~\ and of divers otlier goods, wares, 
and merchandizes, to wit, at the parish aforesaid, in the county afore¬ 
said ; and that the said J. S., being a jierson of a vricked and depraved 
mind, and contriving and fraudulently intending to cheat and de¬ 
fraud the subjects of our said lady the Queen, whilst he was and 
continued to be a [^grocer^ as aforesaid, to wit, on the said third day 
of August, in the year last aforesaid, and on divers other days and times 
between that day and the day of the taking of this inquisition, at the 
parish aforesaid, in the county aforesaid, knowingly, wilfully, falsely, 
fraudulently, and deceitfully, did keep in a certain shop there situate, 
wherein he the said J, S. did so as aforesaid carry on his Siud trade, 
a certain false pair of scales for the w’eighing of goods, w’ares, and 
merchandizes hy him sold in the way of his said trade, and which 
said scales were then and there, by artful and deceitful means and 
contrivance, so made and constructed as to cause the goods, wares, 
and merchandizes weighed and sold thereby to appear of greater 
weight, to wit, of a greater w'eight by two ounces in every quantity 
of goods weighed thereby, than the real and true weight thereof; and 
that the said J. S., w’ell knowing the said scales to be false as afore¬ 
said, did then and there, to wit, on the several days and times afore¬ 
said, at the parish afoi’esaid, in the county aforesaid, wilfully, falsely, 
fraudulently, and deceitfully sell and utter to divers subjects of our 
lady the Queen, divers goods, wares, and merchandizes, in the way 
of his said trade, w'eighed in and sold by the said false scales; and 
which goods, wares, and merchandizes were then and there tfery much 
deficient and short of the weight at and for which the same were so 
sold by the said J. S. as aforesaid, to wit, by the weight of two ounces; 
to the great damage and deceit of her Majesty’s said subjects, to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. If you can prove 
any particular instance of a sale hy those scales to a particular person, 
you may add a count upon it; or, if you think your evidence not suffi- 
dently specific to maintain the count above given, you may add a count or 
counts in a more general form. See 6 Went. 389. Stating the sale to 
have been to “ divers euh^ects to the jurors unknown^'* has been holden 
sufiicient. R. v. Cribbs, 1 Str, 497. An indictment for selling by false 
toeigjUs or measures may readily be framed from the above precedent. 

For other frauds at common law, see 2 Russ. 275—286. 

This is a misdemeanor at common law, punishable lyfineorimprison~ 
meni, or both. 

Evidence. 

Prove that the defendant carried on the business mentioned in the 
indictment; that the false scales described in the indictment were 
found in his shop or warehouse, &c.; and that he has used them in 
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weighing goods sold by him to his customers. If you have proof 
that tlie scales were used by his shopmen or servants, it will be suffi¬ 
cient, iis it will be presumed that they were used by bis orders. 

Sbct. 4. 

BUUaiiARY. 


Statutes. 

7 Sf 8 <7, 4, c. 29, ]s, 11]—Enacts, that every person convicted of 
burglary shall suffer death as a felon; and it is hereby declared that 
if any person shall enter the dwelling-house of another with intent to 
commit felony, or being in such dwelling-house, shall commit any 
felony, and shall in either case break out of the said dwelling-house, 
in tJie niglit-time, sucii pei'son shall be deemed guilty of burglary. 

Sect. 19]—(Ante, p.j2S9). 

7 4 1 Viet. c. 86, s. 2 —Burglary attended tvith Violence ]— 

Enacts, that whosoever shall burglariously break and enter into any 
dwelling-house, and shall assault with intent to murder any person 
being therein, or shall stab, cut, wound, beat, or strike any such 
person, shall be guilty of felony, and being convicted thereof^ shall 
suffer death. 

Sc<’t. 3 —Punishment of Burglary] —Enacts, that whosoever shall be 
convicted of the crime of })urglary shall be liable, at the discretion of 
tlie court, to l»e transported beyond the seas for the term of the natural 
life of such offender, or for any term not less than ten years, or to be 
imprisoned for any teim not exceeding three years. 

Sect. 4 —Definitionofthe Wx^tfor the Purpose of Burglary] —Enacts, 
that so far as the same is essential to the offence of burglary, the 
night shall be considered and is hereby declared to commence at nine 
of the clock in the evening of each day, and to conclude at six of the 
clock in the morning of the next succeeding day. 

Sect. 7 —PlcKe and Mode of Imprisonment] — (Ante, p. 239). 


Indictment for Burglary and Larceny. 

Middlesex, to wit:—^I'lie jurors for our ladjy the Queen upon their 
oath present, that J. S., late of the parish of fi., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, about the hour of eleven in the night 
of the same day, with force and arms, at the parish aforesaid, in the 
county aforesaid, the dwelling-house of one J. N,, there situate, fe¬ 
loniously and burglariously did break and enter, with intent the goods 
and chattels of one K. 0., in the said dwelling-house, then and there 

o 3 
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being, then and there feloniously and burglariously to steal, take, and 
canry away ;* and then and there in the said dwelling-house, one 
silver sugar bason of the value of three pounds, six silver table-spoons 
of the value of three pounds, and twelve silver tea-spoons of the value 
of two pounds, of the goods and chattels of the said K. 0., in the said 
dwelling-house then and there being found, then and there feloniously 
and burglariously did steal, take, and carry away; against the peace 
of our lady the (^ueen, her crown and dignity. 

If bank-notesy or other valuable securitiesy bestoleUy conclude ‘‘against 
the form of the statute,” &c.; for although this is not n&^essary as to 
the burglaryy yet if that part of the charge faily such a conclusion would 
he deemed to be necessary in order to convict for the larceny. R. v. 
Pearson, 6 C.S^P. 121. Bvd otherwise the indictment need not conclude 
contra formam statuii. Reg. v. Pollyy 1 C. 4* K. 77. If there be 
any doubt as to the ownership of the house or goodsy yon may add other 
counts accordingly. It seemsy howevery that no ownership of the goods 
need be stated. Reg. v. Clarkey 1 C. K. 421. AlsOy as Imrglary is a 
breaking and entering of a dwelling-homey with intent to commit a felonyy 
{and whether a felony at common law or by statute is immaterialy 1 
Hawk, c. J}8, s. 38), if there be any douht of the intent with which the 
offence was ewnmitted, it may he varied in different counts accordingly. 
The intent to stealy as well as the stealing, mght to be charged; 1 Hale, 
P. C. 559; but where an indictment for burglariously breakina and 
entering a dweUing-homey and then and there stealing goods therein, 
omitted to state the intent, it was holden that the defendant might be con¬ 
victed of the burglary, if the larceny were proved, but nM otherwise. R, 
V. Furnivaly R. R. 445. 

Felony, transportation for life or not less than ten years, or imprison¬ 
ment not exceeding three years; 7 W. 4 <5^- 1 Viet. c. 86, s. 3; toith or 
without hard labour, and loith or without solitary confinement, such con¬ 
finement not exceeding one month at any one time, nor three months in 
any me year. Id. s. 7; {ante, p. 239). 

This offence is not triable at any quarter sessims, 5 6 Viet, e. 38, 

s. 1, (ante,p. 69). 

Evidence. 

Burglary, at common law, is the breaking and entering the dwell¬ 
ing-house of another in the night-time, with intent to commit a felony 
therein; 4 Bl. Com. 224; 3 Inst. 63; and by stat. 7 Q G. 4, c. 29, 
s. 11, the breaking out of the dwelling-house of another in the night¬ 
time, having entered it with intent to commit felony, or having 
committed a felony while in it, is also decLircd to be burglary. In 
order to maintain the above indictment, the prosecutor must prove 
that the defendant broke and entered the dwelling-house of J. N., in 
the night-time, with an intent to steal the goods of K. O.; and 
whether he succeed or fail in this, he may proceed to prove a larceny 
of the goods of K. 0. from the dwelling-house of J. N., in the manner 
directed ante, p. 240; and if he succeed in proving the larceny, but 
fail in proving it to Jiave been committed in the dwelling-house of 
J. N., the defendant may be convicted of the simple larceny. 

Having made these few general observations, we shall now proceed 
to state the evidence in burglary more particularly. 

About the Hoar of Eleven in the Night^ —Before the recent stat. 
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7 4^1 Fict. c. 86, s. 4, which declares, that for the purpose of 

burglary, the night shall be considered to commence at 9 p. m., and to 
conclude at G A. M., of the next day, many nice questions arose as to 
what fell within the meaning of t/ie night-time; and it is still necessary 
to refer shortly to the authorities on this subject, as cases may arise 
where the offence was committed before that act came into operation. 
With reference to this subject, the day may be divided into three 
parts: daylight, twilight, and night. If the breaking and entering 
were in the night, it was burglary; if in daylight it was not. If it 
,were committed during twilight, then, if there were not daylight or 
crepmculum enough, begun or left, to discern a man’s face withal, it 
was burglary; otherwise not. 3 Inst. 63; 1 IlalCybbQi 1 Hawk, c, 38, 
a. 2; 4 Bl. Com. 224. But this did not extend to moonlight; for then 
many midnight burglaries w’ould go unpunished. 4 Bl. Com. 224; 1 
llalCi 661. 

The breaking and entering must both be committed in the night¬ 
time; if the breaking be in the day, and the entering in the night, 
or the breaking in the night, and entering in the day, it is no bur¬ 
glary. 1 liale^ 561. But the breaking may be on one night, and the 
entry on another, 1 IlaU, 651, provided the breaking be with intent 
to enter, and the entry with intent to commit a felony. R. v. Smithy 
R. &; R. 417; see R, v. Jordan^ 7 C. P. 432. 

The Dwelling-house of J. iVl]—To prove this allegation, the pro¬ 
secutor must prove that the defendant broke and entered the dwell- 
ing-liouse of J. N., in which he was in the habit of residing; 3 inst, 
04; or some building between which and the dwelling-house there 
was a communication, cither immediate, or by means of a covered 
and inclosed passage leading from the one to the other. 7 8 (?. 4, 

c. 29, s. 13, 238). And evidence of a breaking and entering 

of such a building will sustain an indictment charging a breaking and 
entry of the dwidling-house. R. v. Garland. 1 Leach. 144; 1 East. 
P. a 4.93,572. » » , , 

Eveiy i:>ermanent building, in which the renter or owner and his 
family dwell and lie, is deemed a dwelling-house, and burglary may 
be committed in it. Even a set of chambers in an inn of court or 
college is deemed a distinct dwelling-house for this purpose. 1 Ilale, 
666. 3 Inst. 65 ; see Monks v. DykeSy 4 M. Si tV. 666; Fenn v. 
Graftoviy 2 Bing. N. C. 617; 2 Bcotty 66. And it will be sufficient 
if any part of his family lie in the house. Thus, where a ser¬ 
vant boy of the prosecutor always slept over a brewhouse of the 
prosecutor’s, which was separated from his dwelling-house by a 
public passage, but occupied therewith, it was holden, upon un in- 
indictment for buiglary, that the brewhouse was the dwelling-house 
of the prosecutor, although, being separated by the passage, it could 
not be ilcemed to be a part of the house in which he himself act- 
tually dwelt. R, v. TFestwoody R. R. 496. So where, upon an 
indictment for buiglary in a shop, it appeared that the prose¬ 
cutor had left his house without an intention of returning, and 
had let some of the rooms to lodgers, but continued his business 
there, and his apprentice and foreman and the foreman’s wife, who 
was also his servant, employed in keeping the apartments clean, 
dwelt there, but received weekly wages, it was holden to be the 
dwelling-house of the y^rosecutor. R. v. GMonSy R, Sf R. 442. And 
wheiu a counting-house, over which there w'cre two rooms communi- 
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eating by a trap-door, which was never used, was broken open, and 
it appeared that the prosecutor’s cooper and his family lived in the 
two rooms, upon a contract that they should have the rooms to live 
in and firing, and weekly wages, it w'as holden that the counting- 
house Avas the dwelling-house of the prosecutor. R, v. Stock, ‘R. JR. 
185. The mere temporary absence of the owner and his family will 
not deprive the house of this protection the law gives it: as, for 
instance, if a man have a town and country house, in which he resides 
alternately, and whilst he and his family are residing for the season 
in the country house, the town house is broken and entered; 1 Hale, 
556 ; or, if a man lock up his house and go a journey, and, during his 
absence, it be broken and entered; R. v. Murray, 2 EaM, P. C. 496; 
Fast. 77, cit.; or if a barrister have a set of chambers, in which he 
resides during the term only, and during the vacation they be broken 
and entered; 1 Hale, 556 ; in these and the like cases the houses and 
set of chainbem respectively, even although no person actually resided 
in them at the time, must be deemed dwelling-houses, and the 
breaking and entering of them burglary; provided it appear that the 
ow'ners, when they left them, had an intention to return to them. 

1 Hale, 522, 666; Post. 77 ; R. v. Nutbrown, Post. 76. But bur¬ 
glary cannot be committed in a tent or booth in a market or fair, 
even although the owner lodge^n it; 1 Hawk. c. 38, j. 35; 1 Hale, 
557; because it is a temporary, not a permanent edifice. But if it 
be a permanent building, though used only for the purposes of a 
fair, it is a dvrelling-house. R. v. Smith, 1 M. ^ Rob. 266. Breaking 
open a house, in which no man resides or is in the habit of residing, 
is no burglary, even though the owner use it for his meals and the 
purposes of his business; for it is not a dwelling-house. R. v. Martin, 
R. if R. 108. If a porter lie in a warehouse, for the purpose of pro¬ 
tecting goods, R. V. Smith, 2 East, P. C. 497, or a servant lie in a 
barn in order to watch thieves, R. v. Brown, 2 East, P. G. 502, this 
does not make the warehouse or barn a dwelling-house, in which 
burglary can be committed. So, where the landlord of a dwelling- 
house, after the tenant had quitted it, jmt a servant into it, to sleep 
there at night, until he should relet it to another tenant, but had no 
intention to reside in it himself: the judges held that this could not 
be deemed the dwelling-house of the landlord. R. v. Davies, 2 Leach, 
876. And where the prosecutor left his house without an intention 
of returning to live in it, but retained it as a workshop and w'are- 
housc, and two women employed in his business, not as domestic 
servants, slept in the house merely for the purpose of taking care of 
it, but did not take their meals there, or use the house for any other 
purpose, it was holden not to be the dwelling-house of the prosecutor. 
R. V. Flannagan, R. ^ R. 187. So, where the tenant^had put all his 
goods and furniture into the house, preparatory to his removing to it 
with his family, but neither he nor an^ of his family had as yet 
slept in it: it was holden not to be a dwelling-house in which burglary 
could be committed. R. v. Hallard,2 JElaM, P. C. 498: R. v. Thomp^ 
son, lb.; 2 Leach, 771. And the same has been ruled, w’here, under 
such circumstances, the tenant had put a person (not being one of the 
family ) into the house, for the protection of the goods and furniture in 
it, until it should be ready for his residence. R. v. Harris, 2 Leach, 
701: R. V. Fuller, 2 East, P. C. 498; 1 Leach, 187. See R. v. Jones, 

2 East, 499: R. v. Flannagan, R. <Sf R. 187. 

A dwelling-house may be divided so as to form two or more dwell- 
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ing-houses, (within the meaning of the word in the definition of bur¬ 
glary), by letting a part of it to a tenant; provided there be no 
internal communication between the part so let and the remainder 
of the dwelling-house. Upon an indictment for burglary, it appeared 
that the house in which the burglary was alleged to have been com¬ 
mitted formed the centre of a building, having two wings; in one of 
which A, lived, and the other consisted of the dwelling-houses of B. 
and C. respectively; the centre consisted of three manufactories, in 
one of which A., B., D., and other persons, were jointly concerned, 

• and of the remaining two, D. was the sole proprietor. C. was merely 
in the employment of 1). There was no internal communication 
between the centre building and the houses of A. and B., nor be¬ 
tween it and the house of C., excepting a window in the house of C., 
which looked into a passage that ran the whole length of the centre 
building. One of the counts in the indictment alleged the centre 
building to be the dvvclliiig-house of C.: but the judges held that 
the window merely was not such an internal communication as could 
make the centre building be deemed parcel of C.’s house. R. v. Eg- 
gington^ 2 B. P. 508. Where a part of a dwelling-house, however, 
is severed by letting, it thereby becomes (considered as a distinct 
house) the subject of burglary or not, according to circumstances. 
If a man hire a shop, parcel of another man’s house, and uncon- 
ncotetl with it by internal communication; and the tenant work or 
trade in it, but never lie there: it is no dwelling-house, andburglaiy 
cannot be committed in it. 1 Halc^ 568. If, on the contrary, lie or 
any part of his family lie there, it is deemed his dwelling-house, and 
may be laid to be so in an indictment for burglary. Ib.; and see R. v. 
Rogers^ 1 Leacliy 89, 428. So, if he let off part, and do not by 
himself or any of his family dwell in the other part, the part let otf 
is the dwelling-house of the tenant, whether it communicate with 
the other part or not, but the part not let off is not the subject of 
burglary. But if the owner of the dwelling-house let the shop, 
which is unconnected by internal communication with the house, 
and also let some rooms in tlie house, which are connected with the 
other parts of it, to the same person; and the tenant or some of his 
family sleep in the rooms; a breaking and entering of the shop, in 
that case, will be burglary, and it may be laid to be committed in the 
dwelling-house of the landlord. R. v. GibsoUf 1 Leacli^ 367; 2 Easty 
P. C. 508. See Lee v. Gansely Gowp. 8: R. v. Stocky R. R. 185; 
2 Lcachy 1015; R, v. Inhabitants of North Collinghamy 1 B, 6^ C, 
678: R. V. Inhabitants of Great Boltony 8 B. C. 71; 'R- v. In- 
hahitants of Ditcheaty 9 B. Sf G. 176: R. v. Inhabitants of Maccles- 
fieldy "IB. S^Adol. 870; Fenny.Graftoviy 2 Bing, N. G. 617; 2 Scotty 66. 

The term “dwelling-house” includes in its legal signification all 
outhouses occupied with and immediately communicating with the 
dwelling-house. But b^ stat. 7 Sf 8 G. 4, c. 29, s, 13, (antCyp. 238), 
no building, although within the same curtilage with the dwelling- 
house, and occupied therewith, shall be deemed to be part of such 
dwelling-house for the purpose of burglary, unless there be a com¬ 
munication between such building and dwelling-house, either imme¬ 
diate or by means of a covered and inclosed passage leading from 
the one to the otlier. Where tliL prosecutor’s house consisted of two 
living-rooms, another room used as a cellar, and a w^ash-house on 
the ground-ljoor, and (T three bed-rooms up stairs, one of tliem over 
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the wash-house, and the bed-room over the house-place communi¬ 
cated with that over the wash-house, but there was no internal com¬ 
munication between the wash-house and any of the rooms of the 
house, but the whole was under the same roof; and the defendant 
broke into the wash-house, and was breaking through the partition. 
wall between the wash-house and the house-place; it was holden, that 
the defendant was properly convicted of burglary in breaking the 
house. R. V. Burrows, 1 Mood. C. C. 274. To l>e within the meaning 
of this section, the building must lie occupied wdth the house in 
the same right; and therefore, where a house let to and occupied 
by A., adjoined and communicated with a building let to and occu¬ 
pied by A. and B., it was holden, tliat the building could not be 
considered a part of the dwelling-house of A. R. v. Jrnlins, R. tSf R. 
224. If there be any doubt as to the nature of the building broken 
and entered, a count may be inserted for breaking and entering a 
building within the curtilage. {Ante, p. 243). 

As to the ownership of the dwelling-house:—Where it is laid to 
be the dwelling-house of J. N., proof that it was occupied by his 
wife and her establishment alone will support the indictment: and 
in such a case, it should always be alleged in the indictment to be 
the dwelling-house of the husband, even although the wife live sepa¬ 
rate from him, and the house have been taken by her, and she have 
paid the rent, taxes, &c. R. v. Farre, Kel. 43: and see Boggett v. 
Frier, 11 East, 301: R. v. Smith, 5 C. P. 202. Thus, wiiei-e a 
married woman lived apart from her husband, upon an income arising 
from property vested in trustees for her separate use, tlie judges 
held, that a house which she had lived in w'sis properly described as 
her husband’s dwelling-h«>use, though she paid the rent out of her 
separate property, and the husband had never been in it. R. v. 
French, R. R. 491. And where a husband and wife separated by 
mutual consent, and the wife lived in a house belonging to the hus¬ 
band, with his consent, and with the knowledge of her husband in 
adultery with another man, who jiaid the household expenses but 
not the rent, it was holden that the house was properly described as 
the dw'elling-house of the husband. R. v. Wilford, R. ^ R. 517. 
So, if a man occupy a dwelling-house by his servants, and do not 
reside in it himselt^ the indictment must allege it to be the dwelling- 
house of the master, and evidence of an occupation by his servants 
will maintain the indictment. {See ante, p. 299). But a clilKculty 
very frequently arises in such case, to ascertain wdiether the'occu¬ 
pation by the servant is in his own right or in that of his master. 
Where three persons were in partnership in a bank and brewhouse, 
the business of which was transacted in the lower rooms of the house 
in question, and a cooper in the service of the partnership, at weekly- 
wages, lived with his family in the upper rooms, which communi¬ 
cated with the lower rooms by means of a trap-door and a ladder, 
but there was also a separate entrance to these rooms from without; 
the lower rooms w'ere broken and entered, and property stolen from 
them: and the judges held that the house was well laid in the indict¬ 
ment to be the dwelling-house of the partners. R. v. Stock, 2 Taunt, 
339; 2 Leach, 1015; R. Sf R. 185. Where a w'arehouseman with 
his family lived in a dwelling-house upon his master’s premises, for 
which and for coals he paid his master a rent of 11/. a year, and the 
master let the house, which was worth 20/. per annum to an ordi- 
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nary tenant, to the warehouseman at the lower rent, that he might 
reside upon the premises as a security, it was holden that the ware¬ 
houseman stood in the character of tenant, for the master might have 
distrained upon him for rent, and could not arbitrarily have removed 
him. R. V. Jarvis, 1 Mood. C. C. 7 . See R, v. Smith, 5 C. df Pf 
202. So, where with certain wages, a labourer had a cottage rent- 
free to live in, it was holden, that as the labourer occupied this cot¬ 
tage for his own benefit, and not for the benefit of his master, it was 
well described as thtf dwelling-house of the labourer. R, v. Jobling, 
R. R. 525. Where a toll-gate house, occupied by a person em¬ 
ployed by the lessee of the tolls to collect the tolls, at weekly wages, 
witli the privilege of living in the toll-gate house erected by the 
trustees of the road for that purpose, was broken and entered in the 
night time, it was holden that the house was well described as the 
dwelling-house of the toll-gate keeper, because he had the exclusive 
possession, and it was unconnected with the premises of the lessee, 
who did not appear to have any interest in it. R. v. Canfield, 1 Mood. 
C. C. 42. So, where a gardener lived in a house of his master, 
quite separate from the dwelling-house of his master, and had the 
entire control of the house he lived in, and kept the key, it was 
held that it might be laid either ns his or his master’s house. R. v. 
Rees, 7 C, P. 5G8. And where a s^^nnt lived rent-fi’ee in a 
house belonging to his master, and his master paid the taxes, and his 
master’s business was carried on in the house; but the servant and 
his family were the only persons who slept in the house; and that 
part of the house in whicli his master’s business was carried on, was 
at all times open to those parts in which the servant lived; upon an 
indictment for breaking and entering that par t of the house in which 
the master’s business was carried on, it was held that, it might be 
descril)cd as the servant’s house; but it was not decided that it might 
not also be described as the house of the master. R, v. Witt, 1 
Mood. C. V. 248. Where the house was described as the house of 
J. 15., and it appeared that J. B. worked for one W. who did car¬ 
penter’s work for a public company, and put J. B. into the house 
in question, which belonged to the company, to take care of it, and 
of some mills adjoining, J. B. receiving no more wages than before 
he went to live in the house; it was held not rightly laid, R. v. 
Rawlings, 1 G. &; P. 150. Where apartments in the house of a cor¬ 
poration are appropriated as lodgings for servants of the corporation 
a burglary committed in them must be laid to have been committed 
in the dwelling-house of the corporation. R. v. Picket, 2 Ea^t, P, 
C. 501; R. v. Hawkins, Fast. 38; and see R. v. Maynard, 2 East, 
P. C. 601. So, a club-house cannot be laid as being the dwelling-house 
of the house-steward, who sleeps in it, and had charge of the property 
stolen. Reg. v. Ashley, \ G, K. 198. So, where apartments are 
assigned to* any person in a royal palace, a burglary committed in 
them must be laid to have been committed in the mansion of the 
Queen. R, v. Williams, 1 Hale, 622; and sec Eel, 27; 1 Leach, 324. 
But where a company in the country rented a house in London for their 
agent, in the upper part of which he resided with his family, and in 
the lower part transacted his business, it is reported to have been holden 
by Graham, B, and Grose, J., that a burglary in the house was well 
laid to have been committed in the dwelling-house of the agent. R. 
V. Margette, 2 Leach, 030, Where a house rented by A. and B., 
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partners, was divided into two houses for the convenience of their 
respective families, the family of A. residing in one, the family of B. 
in the other, and there was no internal communication between them: 
a burglary in the part occupied by A. was holden to be well laid to 
have been committed in the dwelling-house of A., and not of the' 
partners, although the rent of both houses was paid jointly out of 
the'partnership funds. R. v. Jones, 1 Leaxh, 637. But a house, 
the joint property of partners in trade, in which their business is 
carried on, may be described as the dwelling-house of all the part¬ 
ners, though only one of the partners resides in it. R. v. Atliea, 1 
Mood, a a. mQ. 

Where the room occupied by a guest in an inn is broken and en¬ 
tered in the night-time, an indictment for the burglary must lay it 
to have been committed in the dwelling-house of the inn-keeper ; 1 
Hale, 657: R. v. Prosser, 2 East, 502 ; and the same in all other 
cases where the occupier has the use merely, and no interest in the 
apartments he occupies. See 1 Hawk. c. 38, s. 26. Apartments let to 
lodgers, howcvei*, admit of a ditferent consideration. If part of a 
house be let to a lodger, who sleeps there, and no other person resides 
in the remainder of the house, a burglary in the lodgings must be laid 
to have been committed in^e dwmling-housc of the lodger. Where 
a coachman rented tlie lofW)ver a coach-house and stal)lcs, and he 
and his family resided in it, a burglary committed in it was holden to 
be well laid to have been committed in the dwelling-house of the 
coachman. li. v. Turner, 1 Leach, 306. So, if the house be let out 
to sevetal lodgers, and the owner do not reside in it, a burglary in it 
must be alleged to have been committed in the dwelling-house of that 
person whose lodgings were broken and entered. It. v. Rogers, 1 
Leach, 89; and see R. v. Trapshaw, 1 Leach, 427. So, where the shop 
of a dwelling-house is divided into two shops, with a door in each 
opening towards the street, and another into a common psissage leading 
to the common staircase, and the wdiole of the house is occupied by 
the two occupiers of the shops, the separate shop of each may be de¬ 
scribed as the dwelling-house of each. R. v. Bailey, 1 Mood. C. C. 23. 
And where a lodger occupied a sleeping room on the hist floor, and 
the workshop in the attic, and the rest of the house w'as occu| ied by 
other lodgers, a burglary in the workshop was holden by the judges 
to be well laid to have been committed in the dwelling-house of the 
lodger who rented it. R. v. Carrol, 1 Leach, 287. But if the owner 
of the house reside in a part of it, and let the rest out in lodgings— 
then, if the part occupied by the lodger be severed from that occupied 
by the owner, that is, if there be no internal communication between 
them, and the lodger and owner enter the house by different outer- 
doors, a burglary in the part occupied by each respectively must bo 
laid to have been committed in the dwelling-house of the person so 
occupying it; but if they be not severed, and the lodger and owner 
enter by the same outer-door, then the burglary must be laid to have 
been committed in the dwelling-house of the owner. 1 Leach, 90, n .; 
Kel. 83, 84 ; 2 E<x^, P. C. 603. Where, therefoi’e, the servant of the 
prosecutor dwelt in part of the house, and the rest, excepting the 
shop, was let off to lodgers; it was holden, that the shop in the prose¬ 
cutors occupation was properly described as the dwelling-house of the 

{ )rosecutor. R. v. Gibbons, R. & R. 442. And where the prosecutor 
et a shop to his son, w'hich had a separate entrance from the street. 
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but communicated with the dwelling-Iiouse of tlie prosecutor by a 
back door, and the son used the shop as a place of business only, and 
did not reside there, it was holden that the shop was properly de¬ 
scribed as the dwelling-house of the prosecutor. R, v. Sefion, R. Sf 
R. 202. If a person let off part of his house, but do not dwell in the 
part reserved, the part let is the dwelling-house of the tenant, but the 

E art reserved is not the subject of burglary; it is not the dwellin^- 
ouse of the tenant, because it forms no })art of liis holding, and it is 
not that of the owner, because he does not dwell in it. The governor 
of^ workhouse under a contract for seven years with the guardians 
and overseer's of the poor*, occupied and dwelt in the governor’s 
house, with the exception of one room reserved to the guardians and 
overseers, as their ottice, of which the governor had one key, and the 
clerk of the guardians and overseers the other, but the governor’s ser¬ 
vant cleaned the room ; upon an indictment for breaking and entering 
this room, it was holden, that it could not be described as the dwelling- 
house of tlie governor. R. v. R. R. 115. (See ante^p. 301). 

In all cases of this description, if there be any the slightest doubt 
wdiethor the bouse broken and entered should be described as the 
dwelling-house of A., B., or C., the pleader should obviate the diffi¬ 
culty by inserting counts alleging it to be,the dwelling-house of A., 
B., and C., respectively. 

It may be necessary to mention, that a man cannot be indicted for 
burglary in his own house. Thei*eforc, if the owner of a house 
break and enter the room of his lodger, and steal his goods, he can 
only be convicted of the larceny. Kcl. 84; 2 Rastf P. C. 502, 606. 

It may also be necessary to mention, that a church may he the sub¬ 
ject of burglary; 3 Inst. 64; 1 Hale, 656 ; but this is now provided 
for by statute. (See ante,p. 236). 

And lastly, as to the local description of the house:—it must be 
])rovcd strictly as laid ; if there be the slightest variance between the 
indictment and evidence, in the parish, &c., where the house is alleged 
to be situate, the defendant must be acquitted of the burglary. 
(Ante,p. 41.) If it be not stated in the indictment where the house 
is situate, it shall be taken to be situated at the place laid as special 
venue. .R v. Napper, 1 Mood. G. C. 44. And if, two parishes 
having been named, the house is stated to be “ at the parish afore¬ 
said,” the last parish shall be intended. R. v. Richards, 1 M. 4^* /io6. 
177. It is sufficient to allege that the burglary was committed at a 
place named (as “at N., in the county aforesaid”) without stating 
it to be a parish, vill, chapelry, or the like. Keg. v. Brookes, G. ^ 
Mar, 544. In R. v. Bennett, R. R. 289, it appeared, npon an in¬ 
dictment for breaking and entering a dwellinjj-house in the parish of 
A., that the out-house broken and entered w'as in the parish of B., but 
the dwelling-house with which it was connected and occupied was in 
the parish of A., and the point was raised, but not decided, whether 
under such circumstances the indictment was satisfied. 

To avoid difficulty, different counts should be inserted, varying the 
local description. If the house be not proved to be a dwelling-house, 
vide supra, and to be the dwelling-house of J. N., (see ante,p. 36), R. 
V. White, 1 Leach, 252, the defendant must be acquitted of the 
buiglary. 

Breaki\ —There must be a breaking of the house, either actual or 
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constructive, to constitute burglary. If a man leave his doors or 
windows open, and another enter therein with intent to commit a 
felony, it is no burglary. 1 Ilale^ 551; 3 Imt. 64. So, if there be 
an aperture in a cellar window to admit light, through which a 
thief enters in the night, this is not burglary, E, v. Lewis, 2 C. ScP. 
628: R. V. Spriggs, 1 M, Rob, 367. 

An actual bi*eaking is, where the offender, for the purpose of 
getting admission for any part of his body, or for a weapon or other 
instrument, in order to effect his felonious intention, breaks a hole in 
the wall of the house, breaks a door or window, picks the lock of a 
door, or opens it with a key, or even by lifting the latc*h, or unlooses 
any other fastening to doors or windows which the owner has pi'ovided. 
3 Inst. 64; 1 Hale, 552. Thus, where an entry was effected by 
taking out the glass from a door, it was holden to be burglary. R. 
V. Smith, R. R. 417. And where the defendant pulled down the 
sash of a window which had no fastening, and was only kept in its 
place by the pulley W'eight, it was holden to be burglary, although 
there^ was an outer shutter which was not put to. R. v. Haines, R. 6^ 
R, 451. So, where he raised a sash window which was shut down 
close, but not fastened, though it had a hasp Avhich might have been 
fiistened. R, v. Ilgams, 7 C. ^ P. 441. And where a window opening 
upon hinges, and fastened with Avedges, but so that by pushing 
against it it could be oiiened, was opened ; it was holden to be bur¬ 
glary, R. V. Hall, R. ^ R. 355. So, where a party thrust his aim 
through the broken pane of a A^dndoAv, and in so doing broke some 
more of the pane, and thus got at and removed tlic fastening of the 
window and opened it, it was holden to be a sufficient breaking. 
R. V. Robinson, 1 Mood. C. C. 327. In R. v. Callan, R. R. 157, the 
pri^ner entered the premises by lifting up a heavy flap of a cellai*, 
which was not bolted, and upon a question reserved whether this 
was a sufficient breaking to constitute burghary, the judges Avere 
6/lually divided: in a later case, however, it has been decided that 
lifting up the flap of a cellar usually kept down by its own Avcight is 
a sufficient breaking for the purpose of burglary. R. v. Russell, 1 
Mood. C. G. 377. See R. v. Brown, 2 East, P. C. 487. If a window 
be partly open, but not sufficiently to admit a person, the raising of it 
so as to admit a person is not a breaking of the house. R. v. Smith. 1 
Mood. C. C. 178. 

A constructive breaking is, where the offender, with intent to com¬ 
mit a felony, obtains admission by some artifice or trick, for the pur¬ 
pose ot effecting it. As, for instance, if a man knock at a door, and, 
upon its being opened, rush in Avith a felonious intent; or upon pre¬ 
tence of taking lodgingi^ fall upon the landlord and rob him; or 
procure a constable to gain admittance, in order to search for traitors, 
and then bind the constable and rob the house ; all these entries have 
been adjudged burglaries, although there AA’cre no actual breaking; 
for the laAv Avill not suffer itself to be trifled with by such evasions, 
esj^cially under the cloak of legal process. 1 Hawk. c. 38, ss. 9,10 ; 

4 Bl.^ Gom. 226. So, where the defendant obtained admission, by 
promising a boy, who was in care of the house, some ale ; and whilst 
the boy was gone for the ale, robbed the house; this was holden to be 
burglpy. i^. V. Hawkins, 2 East, P. G. 486. Nay, if a servant 
conspire Avith a robber, and let him into the house by night, this is 
burglary in both; 1 HaU, 653; 1 Hawk. c. 38, s. 14: R. v. Gornwall, 
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2 Str. 881; for the servant is doing an unlawful act; and the oppor¬ 
tunity afforded him of doing it with greater ease rather aggravates 
than extenuates the guilt. But if a servant, pretending to agree with 
a robber, open the door and let him in for the purpose of detectings 
and apprehending him, this is no burglary, for the door is lawfully open. 
Reg. V. Johnson^ C. Mar. 218. Obtaining admission to a house 
by getting down the chimney, is burglary; for the chimney is as 
much closed as the i\ature of things will admit. R. v. Bricey R. 

R. 450; 1 Hawk. c. 38, s. 6. See 1 HalCy 552. 

• And the breaking necessary to constitute burglary is not restricted 
to a breaking of the outer wall, or doors, or windows of a house ; if 
the thief get admission into the house by the outer-door or window 
being open, and afterwards breaks or unlocks, &c., an inner-door, 
for the purpose of entering one of the rooms, ikv.y in the house, it is 
burglary, 1 ffaley 553 : R. v. Johnson^ 2 Easty P. C. 480. So, if a 
servant open his master’s chamber door, or the door of any other 
chamber not immediately within his trust, with a felonious design ; 
or if any other person lodging in the same house, or in a public inn, 
open and enter another’s door, with such evil intent, it is burglary. 

1 HalCy 553, 554. It is doubted, wliether breaking open cupboards, 
&c., in the inside of a house, affixed to the freehold, is burglaiy ; see 
1 Ilalcy 527 ; Post. 108 ; and Mr. Justice Fostery in favorem vitcBy 
recommends that it should not be so considered. Fast. 109. _ And 
clearly, the breaking open chests, &c., in a dwelling-house, is not 
burglary. 1 IlalCy 553, 554. 'Die breaking, must be of some part of 
the house ; and therefore, where the defendant opened an area gate 
with a skeleton key, and thence passed through an open^ door into 
the kitchen, it was holden not to be a breaking, there^ being no free 
passnge from the area to the house in the hours oi sleep. R. y. 
Damsy R. R. 322. And upon the same principle, it was holden 
that the breaking of an outward gate, part of tlic outward fence of the 
curtilage of a dwelling-house, and which opened, not into any build¬ 
ing, but into the yard only, was not a breaking of the dwelling-house. 
R. V. Bmnetty R. R. 289. Where a shutter- box partly projected 
from a house, and adjoined the side of the shop window, which side was 
2 >rotected by wooden panuelling, lined with iron : it was holden that 
the breaking and entering the shutter-box did not constitute burglary. 
R. V. PainSy 7 C. P. 135. 

To enter .']—And there must be an entry, as well as a breaking, to 
constitute burglary ; although we have seen that the entry need not 
be on the same night of the breaking. Ante, p. 303: 1 Hale, 551. 
Any tlie least degree of entry, however, with any part of the body, 
or with any instrument held in the hand, is sufficient; as for instance, , 
after breaking the door or window, &c., to step over the threshold, to 
put a hand, a finger, R. v. Daws, R. <Sf /?• 499, or a hook or other in¬ 
strument in at a window to draw out goods, or a pistol to demand 
one’s money, are all of them burglarious entries. 1 Ilah, 655 ; Fast. 
108; 1 Hawk. c. 38, ss. 11,12 ; 3 Inst. 64. So, if the defendant intro¬ 
duce his hand through a pane of glass, broken by him, between the 
outer window and an inner shutter, for the purpose of undoing 
the window latch, it is a sufficient entrjr. R. v. Bailey R. ^ R. 341. 
So, an entry down a chimney is a sufficient entry into the house, for 
the chimney is part of the house. R. v. Brice, R. R. 450. But 
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an entry through a hole in the roof left for the purpose of admitting 
light, is not a sxifficient entry to constitute burglary; for a chimney is a 
necessary opening, and needs protection ; whereas if a man clioose to 
leave a hole in the wall or roof of his house, instead of a fastened window, 
he must take the consequences. R. v, Spriggsy I M. Rob. 357. It has 
even been said, that dischai'ging a loaded giin into a house is a sufficient 
entry. 1 Hawk. c. 38, s. 11. But there must be an entry: if, for 
instance, a man assault a house, or even break a hole in it, and be¬ 
fore entry the owner fling his money to the thief, it would not be 
burglary. 1 Hawk. c. 38, .f. 3; 1 llaky 555. So, if the instrument 
with which the house is broken happen to enter the house, but with¬ 
out any intention u 2 )on the part of the burglar to effect his felonious 
intent (as, for instance, to draw out the goods) with it, this will not 
be a sufficient entry to constitute a burglary. R. v, Hughesy 1 Learhy 
400. See R. v. Roberts, 2 East, P. C. 487. Where, therefore, the 
defendant threw up a window, and intr«)duced a crow-bar to force 
the shutters, which were three inches from the window, but no part 
of his hand was within the window, this was holden not to be an en¬ 
try, although the jury found that the defendant did this witli intent 
to steal. R. v. Rust, J Mood. C. C. 183. 

intent, —The intent laid in the indictment must be, to 

connnit some felony (and whether a felony at coniiuon law or by a 
statiite is immaterial, 1 Hawk. c. 38, s. 38), in the dwelling-house, such 
as larceny, murder, rape, &c.; and the intent must be proved as laid. 
Whei*e the intent laid was to kill a horse, and the intent proved was 
merely to lame him, in order to jirevent him from running a race, 
the variance was holden fatal. R. v. Dobbs, 2 East, P. 0. 513. If the 
intent laid be to murder, and the intent proved be to beat the party 
merely, the variance is fatal. 1 Hale, 581. Where the intent laid was to 
steal, and the intent was proved to carry away the defendant’s trunk 
containing money which he had formerly embe/zled from his master, 
it was holden that the offence proved did not amount to a burglary; for 
it was no felony in the defendant to remove the money. R. v. Dingley, 
2 Leach 840, c. So, where the intent was laid to ste.al, and the intent 
proved was to rescue uncustomed goods which had been seized, the 
judges held that the indictment was not sustained by the evidence. 
R. V. Knight, 2 East, P. (J. 510. So, where the intent lai<l was to steal 
the goods of J, W., and it appeared in evidence that no goods of any 
pei-son of the name of J. W were in the house, but that the name 
of J. W. had been inserted in the indictment by mistake; the 
judges held the variance to be fatal, and the defendant was accord- 
ingly acquitted. R. v. Jenks, 2 Ea^t, P. C. 514; {ante, p. 100), 
But whei*e the indictment alleged the intent to be generally “the 
goods and chattels in the said dwelling-house then and there being” 
to steal, and charged the defendant with stealing the goods of A, 
therein, it was held to be satisfied by proof of a breaking into the house, 
with intent to steal the goods there generally, though the goods actually 
stolen did not belong to A. alone. Re^. v. Clarke, 1 6/. *Sc K. 421. 

The best evidence of the intent is, that the defendant actually 
committed the felony alleged to have been intended by him : see R, 
V. Locost,Kel. 30; or you may give in evidence any other facts from 
which the intent may be presumed by the jury. (/Sfee ante,p. 104). 
Where the defendant was discovered in the chimney of a shop in the 
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niglit-tirae, and the jury found him guilty of the burglary with 
intent to steal, it was holden that the evidence was sufficient to war¬ 
rant the conviction. R. v. Brice^ B. R. 450. If the intent he at 
all doubtful, you may lay it different ways in separate counts. See 2 
Eastf P. (j. 515 ; 2 Lcachy 1105, (w). 

The l>urglariously breaking and entering a house with intent to 
commit a rape therein, is not a crime which includes an assault, and 
therefore on an indietjuent for such a burglary, the defendant cannot 
be convicted of an assault under the stat. 7 Viet. c. 85,«. 11, 

{nnte, p. 253). Reg. v. TVatkinSy C. Mar. 204 ; 2 Mood. C. C. 217. 

And then and there in the said Dwelling-house, S^c."] —The larceny 
in the dwelling-house is proved as directed ante, p. 240. It seems, 
however, that, to convict the defendant of the felony charged to 
have been committed, it' must appear to have been concurrent with 
the burglary ; you cannot give evidence of a felony committed at a 
different time. Where it ap])earcd in evidence, that upon entering 
the house at three o’clock m the day, the owner found tlmt some 
person had removed certain goods to a different part of the house 
from that in which he had ^aced them, seemingly for the puipose 
of stealing them : and the defendants afterwards, on the same even¬ 
ing, having broken and entered the house, were taken in it, before 
they had attcmjjted to move or carry away any thing : having failed 
at the trial to prove the burglary, the prosecutor was proceeding to 
prove the defendants guilty of the antecedent larceny ; but the court 
refused to receive the evidence, saying, that the transactions were 
perfectly distinct, and that the prosecutor might as well attempt to 
]3rove a larceny committed seven years before. R. v. Vandercomh 

Ahboit, 2 Leach, 708. 

If you succeed in proving a larceny, but fail in proving it to have 
been committed in the dwelling-house, or the goods to be of the 
value of five pounds, and if you also fail in proving the burglary, the 
defendant may be convicted* of the simple larceny. If two or more 
jire indicted, one may be found guilty of the burglary and larceny, 
and the other of the larceny only. R. v. BiUtet'tvorth, R. R. 520 
{see ante, p. 58) ; R. v. Turner, 1 Sid. 171, contra. Where a room 
door was latched, and a person lifted the latch and entered the room, 
and concealed himself for the purpose of committing a larceny there, 
which he afterwards effected; and two other persons were present 
with him when he lifted the latch, for the purpose of assisting him 
to enter, and screened him from observation by opening an ilmbrella, 
it was holden that those two were in law parties to the breaking 
and entering, and were answei’able for the larceny which afterwards 
took place, though they were not near the spot when it was perpe¬ 
trated. R. V. Jordan, 7 G.&) P. 432. Where the breaking is on one 
night, and the entry the night after, a pei-son present at the breaking, 
though not present at the entering, is in law guilty of the whole of¬ 
fence. 2b. 

Indictment for Burglary by breaking out of a House. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
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of our sovereign lady Victoria, about the hour of eleven in the night 
of the same day, at the parish aforesaid, in the county aforesaid, 
being in the dwelling-house of J. N., there situate, one silver sugar 
basin of the value of three pounds, six silver table-spoons of the value 
of three pounds, and twelve silver tea-spoons of the value of two 
pounds, of the goods and chattels of one J. O., in the said dwelling- 
nouse of the said J. N. then and there being, then and there in the 
said dwelling-house feloniously did steal, take, and carry away ; and 
that the said J. S. being so as aforesaid in the said dwelling-house, 
and having committed the felonj aforesaid, in manner and form 
aforesaid, he the said J. S. afterwards, to wit, on the same day and 
year aforesaid, about the hour of eleven in the night of the same day, 
with force and arms, at the parish aforesaid, in the county aforesaid, 
then and there feloniously and burglariously did break out of the 
said dwelling-house of the said J. N.; against the form of the sta¬ 
tutes in such case made and provided, and against the peace of our 
lady the Q,ueen, her crown and dignity. 

An indictment stating thc^ the prisoner ** did break to gk oMf,” or 
“ break and get out,” is body the words of the statute being “ break 
out'' B. V. Compton^ 7 C. tSc P. 139. 

Felony. 7 8 6?. 4, c. 29, 5.11, (ontc, jp. 297.) This section of the 
statute declareSy “ that if any person shall enter the dwelling-house of 
anotheVy with intent to commit felmy, or being in such dwelling-house 
shall commit any felony^ and shall in either case break out of the said 
dwelling-house in the night-time, smh person shall be guilty of burglary." 
The punishment is thesatne as stated in the last precedent; antCyp. 297. 
The offence is not triable at any quarter sessions. 6 C Viet. c. 38, s, 
1, (anteyp.69). 

Feidence. 

Prove a larceny in the dwelling-house of J. N., as directed ante, p. 
170, except that the value of the goods is immaterial. And prove a 
breaking of the house by the defendant, in the night-time, in order 
to get out of the same. In B. v. Lawrencty 4 C. P. 281, liollandy 
B., held, that escaping from a house by lifting a heavy flap 
door which had no fastening, but w’as kept down by its own weight, 
was not a sufficient breaking out of a house, although, as we have 
seen ante, p. 30C, it would constitute a good breaking into a house : 
perhaps the C6ises are distinguishable. It is not the less a burglary, 
because the defendant was lawfully in the house, as a lodger, or'a 
guest at an inn. Beg. v. Wheeldony 8 C. P. 747. 

If it he doubtful whether a felony can be proved, hut there he suf- 
iicient evidence of an intent to commit a felony, a count may be 
added, stating the intent. To prove this count, tlie prosecutor must 
prove the entry, the intent as in other cases, and the breaking out. 


Indictment for Burglary, and assaulting with Intent to murder. 

Same as the last precedent hut one, {antCyp. 297), to the* {varying 
the intent charged according to the circumstances ); then proce^ as 
fallows '):—and that thesaia J. S. then and there in the said dwelling- 
house, in and upon the said J. N., in the said dwelling-house then 
and there being, feloniously did make an assault, with intent him 
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the said J. N., then and there feloniously, wilfully, and of his malice 
aforethought, to kill and murder ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Fehny^ death. 7 fV, i Viet. c. 86, .9. 2. T^is sentence may he 
recorded, 4 G. 4, c. 48, {ante,, p. 251). Th?s offmee is not triable at 
any quarter sessions. 5 3^ Q Viet. c. 38,1, {ante, p. 69). 

Evidence. 

Vrove the burglary ns directed ante^ p. 298 et seq,; and prove also 
that the defendant assaulted J. N. in the dwelling-iiouse, with intent 
to murder him. As to the proof of the intent, see ante, p. 104. 
The defendant may be found guilty of the burglary only, if the as¬ 
sault with intent to murder be not proved; or he may be found 
guilty of an assault only; 7 4 <5y 1 Viet. c. '85, s. 11, ante, p. 

253; or, if ajarceny also be charged, he may be found guilty of the 
larceny only. {See ante, p. 309). Upon an indictment for burclaiy 
and striking D. James, it was proved that D. Jones and not D. James 
was struck, and it was holden that the defendant could be convicted 
only of the burglary. J{. v. Pavjitt, 8 (7. P. 288. 


Indictment for Burglary, and StalMng, 8)C. 

Same as the ante, p, 297, {varying the intent charged 

according to the circumstances), to the * / then proceed as folloii}s2 : 
—^and that the said J. S. then and there in the said dwelling-house, 
in and upon the said J. N. in the said dwelling-house then and there 
being, feloniously did make an assault, and him the said J. S. in and 
upon the riglit thigh of him the said J. N., then and them feloniously, 
unlawfully, and maliciously did stab, cut, and wound [^^stah, cut, 
toound, beat, or strike”'^ ; agJiinst the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, 
her crown and dignity. It is not necessary to state the instrument or 
means by which the injury was inflicted. It. v. Briggs, 1 Mood, G. G. 
318. {See post, Ghap, II, Sect. III). 

Felony, death. See the last precedent. 

Evidence. 

Prove the bui^lary, as directed a7ite, p. 298 et seq.; and prove 
also that the defendant stabbed, cut, wounded, beat, or struck J. N., 
in the dwelling-house. {Seepost, Ghap. II, Sect. HI). 


Sect. 5. 

ARSON. 

BURNINO HOUSES, &C. 


Statute. 

7 TV. 4 Jfl Viet. c. 89, s. 3]—Enacts, that whosoever shall unlaw¬ 
fully and maliciously set fire to any church or chapel, or to any 
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chapel for the rclicrious worship of poraons disseiitinff from the 
United Church of England and Ireland, or shall unlawfully or mali¬ 
ciously set fire to any house, stable, coach-house, out-house, ware¬ 
house, office, shop, iiiill, malt-house, hop-oast, bam, or granary, or 
to any building or erection used in carrying on any trade or inanu- 
/acture, or any branch thereof, whether the same or any of them re- 
spectively shall then be in the possession of the offender, or in the 
possession of any other person, with intent thereby to injure or de¬ 
fraud any person, shall be guilty of felony, and, being convicted 
thereof, shall be liable, at the discretion of the court, to be trans¬ 
ported beyond the seas for the term of the natural life of such of¬ 
fender, or for any term not less than fifteen years, or to be imprisoned 
for any term not exceeding three years. 

Sect. 12 —Place and Mode of Imprisonment] —^Enacts, that, where 
any person shall be convicted of any offence punishable under this 
act, for which imprisonment may be awarded, it shall Hie lawful for 
the court to sentence the offender to be imprisoned, or imprisoned 
and kept to hard labour, in the common gaol or house of correction, 
and also to direct that the offender shall be kept in solitary confine¬ 
ment for any portion or portions of such imprisonment, or of such 
imprisonment with hard labour, not exceeding one month at any one' 
time, and not exceeding three months in any one year, as to the court 
in its discretion shall seem meet. 

7^^ Viet. C.02, s. 1 —Setting Fire to Farm Buildings]—Recites 7 JV. 
4 1 Viet. c. 89, .V. 3, and that it has l>een doubted whether its })romsions 

extmd to the ojfence of unlawfully and maliciously setting fire tb any 
hovel or shed not being appendant to any house; and enacts, that who¬ 
soever shall unlawfully and maliciously set fire to any hovel, shed, 
or fold, or to any farm building, or any building or erection used 
in fanning land, whether the same or any of them respectively shall 
then be in the possession of the offender, or in the possession of any 
other person, with intent thereby to injure or defraud any pereon, 
shall be guilty of felony, and being convicted thereof, shall be liable, 
at tl;e discretion of the court, to be transported beyond the seas for 
the term of the natural life of such offender, or for any term not 
less than fifteen years, or to be imprisoned for any term not exceeding 
three years. 

Sect. 2 —Setting Fire to Farm Produce or Farming Implements ]— 
Enacts, that whosoever shall unlawfully set fire to .any hay, straw, 
w'ood, or other vegetable produce, being in any farm-house or farm 
building, or to any implement of husbandry being in any farm-house 
or fann building, with intent thereby to set fire to such fann-house 
or farm buildiiiff, and to injure or defraud any person, shall be liable 
to the pains and penalties of unlawfully and maliciously setting fire 
to the saitl farm-house or farm building, with intent thereby to 
injure or defraud such person. 

Sect, — Whipping] —Enacts, that every male person under the 
age of eighteen years, avho shall be convicted of any offence under 
this act, shall be liable, at the discretion of the court before which 
he shall be convicted, in addition to any other sentence which may 
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be passed upon him, to be publicly or privately whipped, in such 
manner and so often, not exceeding thrice, as the court shall direct. 

Sect. 4]—Enacts, that'this act shall be deemed a part of the recited ' 
act (7 W. Viet, c. 89). 


• Indictment for setting Fire to a Home, with Intent, Sjc, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, with force and arms, at the parish 
aforesaid, in the county aforesaid, feloniously, unlawfully, and mali¬ 
ciously did set fire to a certain dwelling-house (“ ang home, stable, 
coach-house, out-house, warehouse, office, shop, mill, malt-house, hop-oast, 
ham, or granary, or to any huildina, or erection, used in carrying on trade 
or manufacture, or any branch tnereof** or “ any hovel, she'd, or fold, 
or any farm building, or any building or erection used in farming 
lancV*) of J. N., there situate, with intent thereby then and there to 
injure the said J. N., [or, to defraud a certain insurance company 

called-(“^o injure or defraud any persotV*)~\', against the form 

of the statute in such case made and pi'ovided, and against the peace 
of our lady the Queen, her crown and dignity. Where the indict¬ 
ment omitted the word “ unlawfully^' the judges held it to he had. R. v. 
Turner, 1 Mood. C. G. 239 ; 4 (7. P. 245. 

Felony, transportation for life or for not less than ffteen years, or 
imprisonment not exceeding three years, 7 W. 4 iSf 1 Viet. c. 89, 5. 3 ; 7 8 

Viet, c. 62, s. 1; with or without hard labour, and vnth or without soli¬ 
tary confinement, such confinement not exceeding one month at any one 
time, nor three months in any one year, in cases unthin the 7 W. 4 1 

Viet. c. 89, s. 3; Id. s. 12; and in cases within the 7 8 Viet. c. 62, 5.1, 

with whippingpubHcly.or privately, not exceeding thrice,if the offender 
be a male person under eighteen years. Id. s. 3. Thu offence is not 
triable at any quarter sessions. 5 6 Viet. c. 38, s. 1, {ante, p. 69). 

Evidence, 

On the third day of August, —The time here stated need* not be 

proved as laid : if the offence be proved to have been committed at 
any time before or after, provided it be some day before the finding 
of the indictment, it is sufficient. {Sec ante, p. 96). Where the in¬ 
dictment alleged the offence to have been committed in the night¬ 
time, and it was proved to have been committed in the day-time, the 
judges held the variance to be immaterial. R. w.Mintm, 2 East, P, 
C. 1021. {See ante, p.\07). 

The pari^ is material, for it is stated as part of the local descrip¬ 
tion of the house burnt^ being referred to by the subsequent words 
“ there situate {ante, p. 98). Therefore, if the house be proved to 
be situate in another parish, the defendant must be acquitted. In a 
late case, upon an indictment for setting fire to a stack of pulse, it 
was holden that, the offence was not of a local nature, if. v. Wood- 
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wardfX Mood. G. C. 323. But in that case the indictment gave no 
local description to the property destroyed. 

FelmimsJy^ unlawfully^ and maliciously.~\ —The burning must he 
done wilfully and maliciously, in order to be an offence, either at 
' common law, or within the stat. 7 W. 4 1 Viet. c. 89 ; and there¬ 
fore no negligence or mischance amounts to it. 4 Bl. Com. 222 ; 3 
Jnst. 67. For which reason, though an unqualified person, by shoot¬ 
ing with a gun, happen to set fire to the thatch of a house, this Lord 
JIale determines not to be felonj, contrary to the opinion of former 
writers. 1 Hale, 669. But if a man, intending to commit a felony, 
by accident set fire to another’s house, this, it should seem, would be 
arson at common law, and also within the statute. See Post. 268, 
269. If, intending to set fire to the house of A., he accidentally set 
fire to that of B., it is felony. 1 Hale, 569. Even if a man, by wil¬ 
fully setting fire to his own house, burn also the house of one of his 
neighbours, it will be felony ; {see R. v. Prohert, 2 East, P. C. 1031 : 
R. V. Isaac, Ib.) ; for the law, in such a case, implies malice, parti¬ 
cularly if the party’s house were so situate that the probable conse¬ 
quence of its taking fire was that the fire would communicate to the 
houses in its neiglmourhood. And generally, if the act be proved 
to have been done wilfully, it may be inferred to have been done ma¬ 
liciously, unless the contrary be proved. The absence of malice or 
spite to the owner is no answer to the chaise. R. v. Sainton, R. Sf 
It. 26. 

Set fire to.'\ —The words in stat. 7 W. 4 4* 1 Vid. c. 89, arc “ set 
fire to,” merely; and therefore it is not necessary to aver in the indict¬ 
ment that the house, &c., vras burnt; nor need it be proved that the 
house, &c., wjis actually consumed. R. v. Salmon, R. Sf R. 26 : R. v. 
Stallion, 1 Mood. C. 398. But within this act, as well as to consti¬ 
tute the offence of arson at common law, there must be an actual 
burning of some part of the house ; a bare intent, or attempt to do it, 
is not sufficient. Where, upon an indictment on the repealed stat. 9 
G. 1, c. 22, for setting fire to a paper-mill, it appeared that the defend¬ 
ant set fire to some paper that was drying in one of the lofts, but 
that no part of the mill itself was burnt; the judges held, that 
it did not amount to an offence within the act. R. v. Taylor, 1 Leach, 
49. And where the defendant set fire to a parcel of unthreshed wheat 
it was holden not to be within that statute. R. v. Judd, 2 T. R. 
266. But the burning and consuming of any part of the house, 
however trifling, is sufficient, although the fire be afterwards extin¬ 
guished. 1 Hawk. c. 39, s. 17; 3 Inst. 66; I Hale, 669; DaU. 606. 
Where, on an indictment upon the act now in force, it was proved 
that “ the floor of a room was scorched; that it was charred in a 
trifling w'ay; it had been at a red heat, but not in a blaze ; ” this was 
held a sufficient burning to support the indictment. Reg. v. Parker, 
9 C. P. 46. But where, a small faggot having been set on fire on 
the boarded floor of a room, the boards were thereby “scorched 
black, but not burnt,” and no part of the wood was consumed ; this 
was not held sufficient. Rea. v. Russell, G. <Sy Mar. 541. 

It is seldom that a wilful burning by the defendant can be made out 
by direct proof; the jury, in general, have to presume the defend- 
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ant’s guilt from circumstantial evidence, (See ante,p. 122). Where 
a house was robbed and burnt, the defendants being found in pos¬ 
session of some of the goods which were in the house at the time ily 
was burnt, was admitted as evidence tending to prove him guilty of 
the arson. R. v. Rickman, 2 East, 1035. 

A certain Dwellinff-Jiome .']—Arson at common law extended to the 
burning not only of dwelling-houses, but of all out-houses parcel 
thereof^ such as barns, stables, &c., though not contiguous thereto, 
nor under the same roof, as in the case of burglary. 1 Hale, 667. 
The statute 7 W. 4 8^ 1 Viet. c. 89, s. 3, extends to the burning of 
any house, stable, coach-house, out-house, warehouse, office, shop, 
mill, malt-house, hop-oast, bam, or granary, or any building or 
erection used in canying on any trade or manufacture, or any branch 
thereof. Upon an indictment for burning a dwelling-house, either at 
common law or xindcr the statute, it would, perhaps, be sufficient to 
l)rove a burning of a biiilding parcel of the dwelling-house. (See 
ante, p. 305). Where such an out-house was burnt, and an indictment 
on the stat. 0 G. 1, c. 22, described it as a “ certain out-house,” an 
objection, that the offence should have been described as a burning of 
the dwelling-house, (the word “out-house” in the statute meaning, 
as it was suggested, an out-house which is not parcel of a dwelling- 
house), was overruled by the judges. R. v. North, 2 East, P. (J. 
1021. So, where the indictment described the house, in some of the 
counts, as “ a certain outhouse,” in others as a “ certain house,” and 
the evidence was of a burning of a school-room, separated from the 
dwelling-house by a small passage, but the roof of one extending over 
the roof of the other; it was holden that the evidence satisfied the 
description in both sets of counts. R. v. Winter, R. 8^ R. 295. So, 
where the indictment charged the burning of “ a certain house ” of 
the corporation of Liverpool, and the proof was of a burning of a 
gaol belonging to the corporation, the judges held it to be sufficient. 
R. V. Donnemn, 2 W. IJl. 682. But a building constmeted as a 
dwelling-house, but which had not been completed or inhabited, 
and in which the owner had deposited straw and agricultural instru¬ 
ments, was h()lden not to be a house, out-house, or bam, within the 
meaning of the repealed statute : it was not a house in respect of 
which burglary could be committed—it w^as a house intended for re¬ 
sidence, but not inhabited; and it was not, therefore, a dwelling- 
house, though it was intended for one ; it was not an out-hoiise, be¬ 
cause it was not parcel of a dwelling-house : and it was not a bam, 
within the meaning of that statute. Elsemore v. St. Briavells, 8 B. 

8f C. 461. So, a building erected, not for habitation, but for work¬ 
men to take their meals and dry their clothes in, having four walls, 
a roof, and a door, but no windows, was held not to be a house within 
the statute; although a person slept in it with the knowledge, but 
without the actual permission, of the owner. Reg. v. Englatm, 1 C. 

8f K. 533. So, an indictment for burning a stable is not supported 
by proof of burning a shed, which had been built for and used as a 
stable originally, but liad latterly been used merely as a lumber-slied. 
Reg. V. Colleg, 2 M. 8{ Rob. 475. An open building in a field, at a 
distance from and out of sight of the owner’s house, though boarded 
round and covered in, is not an outhouse within the meaning of this 
statute. R. v. Ellison, 1 Mood. C. €. 336. But an open shed in a 
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farm-yard, composed of upright posts supporting pieces of wood laul 
across them, and covered with straw as a roof, is. R. v. Stallion^ 1 
Mood. C. C. 398. So, a thatched pigsty, in a yard adjoining the pro¬ 
secutor’s house, is an out-house within the act. Reg. v, Amos Jones^ 
2 Mo^. C. C. 308 ; 1 G K. 303. Where a building, fox-merly a 
kiln, but latterly used for keeping a cow, was set fire to, and it ap¬ 
peared that tlie building was one hundred yards from any house, and 
a much greater distance from the house of the owner— Taunton, J., 
held, that it was neither a stable nor an out-house within the meaning 
of the statute. R. v. Haughton, 6 C. P. 665. And where the 
building fired was a kind of cart hovel, formed of uprights covered 
with a stubble roof, in a field b^ itself, some distance from any 
dwelling— Vaughan, B., was of opinion that it was not an out-house, 
and would have saved the point, but the prisoner was acquitted. R. 
V. Parrot, 6 C. Jf P. 402. All these distinctions, however, are now 
rendered immateilal by the provisions of the stat. 7 8 Viet. c. 62, 

s. 1, which extends the operation of the former statute to “ any hovel, 
shed, or fold, or any farm-building, or any building or erection used 
in farming land.” 

Tlie house also must be proved to be the house of J. N., in the 
same manner as in burglary. (Ante,p. 299). iSee R. v. Glandfield, ,3 
East, P.C. 1034. Where a parish pauper set fire to a house in which 
he was put to reside by the overseers, and it was not known who the 
trustees were in whom the legal ownership was vested, it was holden 
that it might be described as the house of the overseers, or of persons 
unknown. R. v. Rickman, 2 East, P. C. 1034. And a house, in part of 
which a man lives, but lets other pai*ts to lodgei*s, may be described as 
his house, even though he be an insolvent debtor, and have assigned 
the house to his assignee, if the assignee liave not taken possession ; at 
all events, the room in which he lives may be described as his house. 
R. v. Ball, 1 Mood. (J. C. 30. So, if the possession of a house be ob¬ 
tained wrongfully, it may be described as the house of the wrongful 
occupier, it. v. Wallis, 1 Mood, C. G. 344. At common law, and 
under the repealed stat. Q G.\,c. 22, it was necessary to describe and 
prove the house to be the house of another; but under the present 
statutes, it is immaterial whether the house be that of a third per¬ 
son or of the defendant himself: for these statutes apply, whether 
the house, &c., be in the possession of the offender, or in the possession 
of any other person. 7 W. 4 4^ 1 Viet. c. 89, s. 3 ; 7 ^ B ,Vicf. 
e.62,s.l. 

With Intent, —^The intent stiated in the indictment must be 

proved as laid. Where the offence consists of the setting fire to the 
house of a third person, the intent to injure that person is inferred 
from the act, for every person is deemed to intend the necessary con¬ 
sequence of his own act; and therefore, where the defendant was in¬ 
dicted^ for setting fire to a certain mill, with intent to injure the 
occupiers thereof, it was holden that he was properly convicted, 
although it appeared at the trial that he was a harmless, inoffensive 
man, and had no motive to induce him to commit the act. R, v. 
Farrington, R. 6^ R. 207. \8ee ante, p. 104). But this doctrine can 
only ari% where the act is wilful; and therefore, if the fire appear to 
be the result of accident, the party who is the cause of it will not 
be liable. {Ante, p, 314). On me other hand, where the defendant is 
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charged with setting fire to his own house, the intent to defraud can¬ 
not be inferred from the act itself, but must be proved by other 
evidence. Where, therefore, upon an indictment for arson, with in¬ 
tent to defraud an insurance company, the policy was inadmissible^ 
by reason of its not being stamped, a majority of the judges held 
that it could not be received in evidence, and as the insurance could 
not otherwise be proved, the defendant ought to be acquitted. R. 
V. Gilson^ E. Sf li.' 138. The intention must be to injure some 
person who is not identified with the defendant. Therefore a mar¬ 
ried woman cannot be indicted for setting fire to the house of her 
husband, with intent to ijijure him, if. v. March, 1 Mood. C. 

a. 182. 


Indictment for setting Fire to a Church or Chapel, 

Coinmencement as ante.,p. 313]—in the county aforesaid, feloniously, 
unlawfully, and maliciously did set fire to a certain church (“ ang 
church or chapel, or any chapel for the religious worship of persons 
dissenting from the United Church of England and Ireland, duly re¬ 
gistered and recorded'") there situate ; against the fonn of the statute 
in sucti case made and provided, and against the peace of our lady the 
Q,uecn, her crown and dignity. 

Felony. 7 W. 4 1 Viet. c. 80, s. 3. Eee the last precedent. 

Evidence. 

Prove that the defendant set fire to the church or chapel, situate 
as dcsci’ibed in the indictment. {^See ante,p. 313). If it be a chapel 
of dissenters, &c., it must be proved to have been duly registered and 
recorded, by the production of tlie book of registration, or perhaps, 
by an examined copy of the entry. 

♦— 

nURNjyo flOUSKS, some peuson being therein. 


Statute. 

7 W. 4 Sf I Viet. c. 89, s. 2]—Enacts, that whosoever sjiall un¬ 
lawfully and maliciously set fire to any dwelling-house, any person 
l)eing therein, shall be guilty of felony, and being convicted thereof, 
shall suffer death. 


Indictment for setting Fire to a House, some Person being therein. 

Commencement as ante, p. 313]—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did set fire to a certain dwelling- 
house, (“ any dwelling-house"), of J. N., there situate, one J. L., and 
M., his wife, then, to wit, at the time of the committing of the 
felony aforesaid, being in the said dwelling-house; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. The defendant can¬ 
not, uvon this indictnmit, be convicted under s. 3, (ante, p. 312), be- 
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came under that section an intent to injure or defraud some person 
must be alleged. Reg. v. Paice^ 1 C. 3^ K. 73. 

Felong^ death. 7 IV. 4 S^l Viet. c. 89, s. 2. This sentence map 
he recorded. 4 G. 4, c. 48, {ante^ p. 261). 2'his offence is not triable 
at any quarter sessiotis. 6 6 Viet. c. 38, s. 1, {ante^p. 69). 

Emdence, 

Prove that the defendant set fire to the dwelling-house : (see ante, 
314); and that at the time, J. L. and his wife were in the house, 

—•—i 

SETTING FIRE TO A COAL-MINE. 


/Statute. 

7 W. 4 1 Viet, c. 89, s. 9]—Enacts, that whosoever shall unlaw¬ 

fully and maliciously set five to any mine of coal or canncl coal, 
shall be guilty of felony, and, being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
the tenn of the natural life of such offender, or for any term not 
less than fifteen years, or to be imprisoned for any term not exceed¬ 
ing three years. 

Indictment. 

Commencement as ante, p. 313]—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did sot fire to a certain mine of 
coal, (“ any mine of coal or cannel coal ”), of J. N., there situate ; 
against the form of the statute in sucli case made and provided, and 
against the peace of our lady the Q,ueen, lier crown and dignity. 

Felony^ tramportation for life or for not less than fifteen yearsy or 
imprisonment not exceeding three yearSy 7 W. 4 1 Viet. c. 89, s. 9, 

with or vdthout hard laboury and with or vnthout solitary confinemmty 
such confinementjiot exceeding one month at any one timcy nor three 
motiths in any one year. Id. ^f. 12 ; (antCy p.S\2). This offence is not 
triable at any quarter sessions. 5 6^ fi Viet. c. 38, s. 1, (antCy jt^. 69.) 

Evidence. 

Prove that the defendant set fire to the mine, in the occupation of 
J". N., as described in the indictment. (See anteyp. 313). It is not 
an offence within this act to set fire to a mine in the possession of 
the party himself. (See ante, p. 314). 

—♦— 

SETTING Finn TO SHIPS. 


Statute. 

7 TV. 4 1 Viet. c. 89, s. 6]—Enacts, that whosoever shall un¬ 

lawfully and maliciously set fire to, or in anywise destroy, any ship 
or vessel, whether the same be complete or in an unfinished state; 
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i»r shall unlawfully and maliciously set fire to, cast away, or in any¬ 
wise destroy, any ship or vessel, with intent thereby to prejudice 
any owner or part-owner of such ship or vessel, or of any goods on 
board the same, or any person that hath underwritten or shall un¬ 
derwrite any policy of insurance upon such ship or vessel, or on 
the freight thereof, or upon any goods on board the same, shall 
be guilty of felony, and being convicted thereof^ shall be liable, at 
the discretion of the’court, to be transported beyond the seas for 
the teriii of the natural life of such offender, or for any term not 
less than fifteen years, or to be imprisoned for any term not exceed¬ 
ing three years. 


. Indictment. 

Commencement as ante, p. 313]—in the county aforesjiid, felo¬ 
niously, unlawfully, and maliciously did set fire to a certain ship, 
ski]:^ or vessel, whether the same be complete or in an unfinished 
statc^*), called the Rattler, the property of J. N., then and there 
being; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
<ligtiity. If the offence he committed upon the high seas, out of a county, 
the venue must he laid within the jurisdiction of the Admiralty, as in the 
next precedent. 

Felony, transportation for life, or for not less fifteen years, or impri¬ 
sonment not exceeding three years, 7 4 cSf 1 Viet. c. 89, s. G, with or 

without hard labour, and with or without solitary confinement, such 
confinement not exceeding one nwnth at any one time, nor three months in 
any one year. Id. s. 12; {ante, p. 312). This offence is not triable at 
any quaitcr sessions. 5 G Viet. c. 38, s. 1, {ante, p. GO). 

Esidense. 

Prove that the defendant set fire to the ship. {See ante, p. 314). 
It is immaterial whether the ship were complete, or in an unfinished 
state. 7 W. 4 iJy 1 Viet. c. 89, s. 6. A ple<isure-boat, eighteen feet 
long, was set fire to, and Patteson, J., inclined to think that it was 
a vessel within the meaning of the act, but the prisoner was acquitted 
on the merits, and no decided opinion was given. R. v. Bowyer, 4 
C. <!^- P. 559. Upon an indictment for firing a barge, Ald&rson, J., 
said, that if the prisoner was convicted, he would take the opinion 
of the judges as to whether a barge was within the meaning of the 
statute ; the prisoner wms acquitted. R. v. Smith, 4 C. P. 609. 
Prove that it was done maliciously, {see ante, p. 314), and prove the 
ownership of the ship as described in the indictment. Where, upon 
an indictment against the defendant, for setting fire to a ship with 
intent to prejudice E. and G., his part-owners, it appeared that the 
defendant liad declared that E. and G. w^ere part-owners, and a bill of 
sale was produced, by which forty-three sixty-fourths of the vessel 
were transferred by the defendant, the sole owner, to E. and G.; 
and also an entry in the books of registry, in the following form :— 
“ Custom House, Padstow, 11th August, 1829. W. P., of, &c., has 
sold, hy bill of sale, dated &c., forty-three sixty-fourth shares, to 
N. (1., of &c., and R. E., of &c.. Signed,” &c.,—and it was ob¬ 
jected that the .bill of sa’c was not valid, because, by statute 6 G. 4, 
c. 110, s. 37, the entry must contain, not only the date of the bill of 



320 


Arson. 


sale, but also the date of the production of it; the judge thought that 
the date, 11th August, in the commencement of the entry, might be 
considered as the date of the production of it, particularly as the 
entry followed the form given by the statute ; and it was holden that 
the defendant was properly convicted. R. v. Philp, 1 Mood. C. C. 

' 203. Indeed, it would seem that acts of ownerahip would of them¬ 
selves l)e sufficient to prove this allegation, liable, however, to be 
rebutted by the entry in the register. The burning of a ship, of 
which the defendant was a part-owner, is within the statute. Beg. 
V. Wallacef C. tV Mar. 200. 


Indictment for setting Fire to a /Ship, with Jntentf S^c. 

Yorkshire, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of Hull, in the county of York, mari¬ 
ner, on the third day of August, in the ninth year of the reign of 
our sovereign lady Victoria, with force and arms, on board a certain 
ship called the Rattler, the property of J. N., on a certain voyage 
upon the high seas then being, then and there, upon the high 
seas, feloniously, unlawfully, and maliciously did set fire to the 
said ship, ship or vessel, whether the same he in a cotn- 

plete or unfinished state**) with intent thereby then and there to ])re- 
Judice the said J. N., the owner (“owner ot' part-owner*’) of the* 
said ship ; [or, one E. F., the owner of certain goods, then and there 
laden and being on board the said ship ; or, one E. F., who had be¬ 
fore then underwritten a certain policy of insurance on the said ship, 
(or, on the freight of the said ship ; or, on certain goods then being 
on board the said ship), which said policy was then in full force and 
operation (“ the owner or part-owner of such ship or vessel, or of any 
goods on hoard the same, or any person who hath underwritten or shall 
underwrite any policy of insurance upon such nhip or vessel, or on the 
freight thereof, or upon any goods on hoard the same*’)'] ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. The intent may 
be .stated in different ways in different counts. {See R. v. Smith, 4. 0. 
Sf P. 369; R. v. Bomyer, Id. 559.) As to the venue, see ante, 

p. 21 . 

Fdony. 7 W. 4 (Sf 1 Viet. c. 89, s. C. See the last precedent. 

Evidence, 

If the intent be laid to prejudice the owner of the ship or goods, 
prove the case as directed under the last form ; and in the latter 
case, prove the shipment of the goods. In R. v. Philp, 1 Mood. C. G. 
263, there was no proof of malice against the owners, and the ship 
was insured for more than its value ; but the judge thought that the 
defendant must be understood to contemplate the consequences of his 
act; and the judges held that, as to this point, the conviction was 
right. See R. v. Nevill, 1 Mood. C. C. 458. The destruction of a 
vessel by a part-owner shews an intent to prejudice the other part- 
owners, though he has insured the whole ship, and promised that the 
other part-owners shall have the benefit thereof. Ih. See Reg. v. 

Wallace, C. Mar. 200, supra. The underwriters on a po¬ 
licy on goods fraudulently made are within the statute, though no 
goods be put on board. ‘S, C., 2 Mood, C. G. 200. 
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If theintent be laid to prejudice the underwriters, then, in addition 
to this evidence, prove the policy, {jsee ante, p. 316: li, v. Gilson, 
B. R. 188), and that the ship sailed on her voyage. 


nURNINO SHIPS WITH INTKNT TO MUBDER. 


Statute. 

7 W. 4 c^' 1 Viet. c. 89, s. 43 —Enacts, that whosoever shall unlaw¬ 
fully and maliciously set fire to, cast away, or in any wise destroy any 
ship or vessel, either with intent to murder any person, or whereby 
the life of any person shall he endangered, shall be guilty of felony, 
and, being convicted thereof, shall suffer death. 


Indictment for setting Fire to a Ship with Intent to Murder, 

Commencement as ante, p. 313^—^in the county aforesaid, feloniotsly, 
unlawfully, and maliciously did set fire to set fire to, cast away, or 
in anyunse destroy**) a certain ship {“any ship or vessel**) called the 
Ilattler, the property of J. N., then and there being, with intent 
thereby one J. L., then being in the said ship, then and there felo¬ 
niously, wilfully, and of hjs malice aforethought, to kill and murder, 
{“ to murder any person, or whereby the life of any person shall hem- 
dangered**) ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

If the offence he committed on the high seas out of a county, frame 
the indictment as in the last precedent. 

Felony, death. 7 W. 4 1 Viet. c. 89, s. 4. This sentence may he 

recorded. 4 G. 4, c. 48, {ante,p. 251). This offence is not triable at 
any quarter sessions. 5 tSf (5 Viet. c. 38, s. 1, {ante,p, 69). 

JSvidence. 

Prove that the defendant set fire to the ship, that J. L. was at the 
time in the ship, and prove the intent from circumstances from which 
it may be inferred. 


SETTING FIRE TO STACKS, &C. 


Statute. 

7 W. 4 <5^ 1 Viet. e. 89, s. 10]—Enacts, that whosoever shall un¬ 
lawfully and maliciously set fire to any stack of corn, jgrain, pulse, 
tares, straw, haulm, stubble, furze, heath, fern, hay, tur^ peat, coals, 
charcoal, or wood, or any steer of wood, shall be guilty of felony, and, 
being convicted* thereof, shall be liable, at the discretion of the court. 
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to be transported beyond the seas for the terra of the natural life of 
such offender, or for any term not less than fifteen years, or to be 
imprisoned for any term not exceeding three years. 

7 <Sj* 8 Fict. c. C2, s. 2 .—Setting fire to farm produce or implements 
in farm buildings.^ — {Ante^p. 312). 


Indictment for setting Fire to Stacks of Corn, S^c. 

Commencement as ante,p. 313]—in the county aforesaid, felonious¬ 
ly, unlawfully, and maliciously did set fire to a certain stack of wheat, 
(“any stack of corn^ grainy pulsCy tares, straw, haulm, stubble, furze, 
heath, fern, hap, turf, peat, coals, charcoal, or wood, or any steer of 
wood,'’ or ^‘any hay, straw, wood, or other vegetable produce, being 
in any farm-house or farm building, or any implement of husbandry 
being in any farm-house or farm building ”), of J. N., then and there 
beinsf; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Q,ucon, her crown and 
dignity. Where the word unlawfully” was omitted, the judges held 
the indictment to he bad. R. v. Turner, I Mood. V. C. 289. No intent 
need be stated. R. v. Nevill, 1 Mood. C. C. 458. If, however, the in¬ 
dictment be upon the 7 <Sf 8 Viet. c. G2, s. 2, for setting fire to any farm 
produce or farming implement in any farm-house or farm building, it 
tnust allege an intent therdty to set fire to such farm-home or farntbuild- 
ing, and also an int&nt to injure or defraud some person. 

Felony, transportation for life or m>t less than fifteen years, or im¬ 
prisonment not exceeding three years, 7 W. 4 1 Viet. c. 89, 10 : 7 
^ 8 Viet. c. 02, 5. 2 ; with or without hard labour, and with or without 
solitary confinement; such confinement not exceeding one month at any 
one time, nor three months in any one year; 7 W. 4 1 Viet, c, 89, s. 

12 ; {ante,p. 312); and also with whipping, public or private, not ex¬ 
ceeding thrice, in cases within the 7 tV ^ Viet. c. 02, s. 2, where the 
offender is a male under 18 years. Id. s. 3. This offence is not triable 
at any quarter sessions. G Viet. c. 38, s. 1, (ante, p. 09.) 

Evidence. 

IVove that the defendant set fire to the stack of wheat, &c., as 
stated in the indictment; (see ante, p. 313); and prove the oAvnership 
of the property. An indictment for setting fire to a stack of beans, 
R. V. woodward, 1 Mood. C. G. 323, or barley, R. v. Swatkins, 4 C. 

P. 648, is good ; for the court will take notice that beans are pulse, 
and bai’ley corn ; but it was said before the last statute, that a stack 
of stubble (not included in the repealed statute) could not be de¬ 
scribed as a stack of straw. R. v. Reader, 4 C. P. 245. The pri¬ 
soner was indicted for setting fire to a stack of wood, and it appeared 
that the wood set fire to consisted of a score of faggots heaped on the 
other in a temj)orary loft over a gateway : Park, J., held this not to 
be a stack of wood. R. v. Aris, 0 C. P. 348. Upon the repealed 
statute, which did not contain the word “haulm,” it was holdcn 
that an indictment for setting fire to a stack of straw was not sup¬ 
ported by proof that the stack was composed partly of stubble and 
partly of coleseed straw. R. v. Tottenham, 7 €. 237 ; 1 Mood. 

C7. <7. 401. The offence is not of a local nature. R.y. Woodward,! 
Mood. O, O. 323. 
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SETTING FIRE TO CROPS, &C. 


Statute. 

7 8 O'. 4, c. 30, s. 17]—Enacts, that if any person shall un¬ 

lawfully and maliciously set fire to any crop of com, grain, or pulse, 
whether standing or cut down, or to any part of a wood, coppice, or 
plantation of trees, or to any heath, gorze, furze, or fern, whereso¬ 
ever the same may be growing, every such ott’ender shall be guilty 
of felony, and, being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to be transported beyond the seas for the terai 
of seven years, or to be imprisuned for any term not exceeding two 
years; and, if a male, to be once, twice, or thrice publicly or pri¬ 
vately whipped, (if the court shall so think fit), in addition to such 
imj)risonmcnt. 

Sect. 27— Place, and Mode of Tmm'isonment for Malicio^is Injuries] 
—bmacts, that where any person snail be convicted of any indictable 
offence punishable under this act, for which imprisonment may be 
awarded, it shall l>e lawful for the court to sentence the offender to 
be im])risoncd, or to be imprisoned and kcj)t to hard labour, in the 
common gaol or house of correetion, and also to direct that the of¬ 
fender shall be kept in solitary confinement for the whole or any por- 
tioji or portions of such ini])risoninent, or of such imprisonment 
with hard labour, as to the court in its discretion shall seem meet. 
See 7 fV. 4 1 Viet. c. 90, 5; {antCyp. 169). 


Indictment for setting Fire to Crops of Corny 

Commencement as antCy p. 313]—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did set fire to a certain crop of 
wheat, any crop of corny grainy or pulscy whether standing or cut 
downy or any part of a woody coppiccy or plantation of treeSy or any 
heathy gorzCy furzCyOr fcriiy wheresoever the same may he growing"'* )y 
of the goods and chattels of J. N., then and there standing and 
growing; against the form of the statute in such case made and 
provided, and against the ])eace of our lady the Queen, her crown 
and dignity. 

Felonyy transportation for seven yearsy or imprisonment {with or 
without hard lahoiir for the whoU or any part of the imprisonmenty and 
with or without solitary confinetnmt; 7 8 O'. 4, c. 30, s. 27; such con¬ 

finement not exceeding one month at any one timCy nor three months in 
any one year. 7 IV. 4 6^ 1 Viet. c. 90, s. 6, (a«^e, p. 1G9), not ex¬ 
ceeding two years; andy if a malCy to be oace, twiccy or thrice publicly 
or privately whippedy in addition to the imprisonment, if the court sha.. 
think fit. 7 tS* c. 30, s. 17. This offence i,s not triable at any 

quarter sessions. 5 S 6 Viet. c. 38, s. 1, {ante, p. 69). 
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Evidence. 

Prove that the defendant set fire to the crop of wheat, &c. as stated 
in the indictment, and prove the ownership of the property. Eeethe 
last precedent. 

Where the defendant sot fire to a summer-house in a wood, and the 
fire was thence communicated to the wood, he was held to be pro¬ 
perly convicted on an indictment chaining him with setting fire to 
the wood. Reg. v. Price, 9 C. Sf P. 729 ; {see ante, p. 314). 


Tndictmmt for setting Fire to Ships of TVar, ^-c. 

An indictment for setting on fire or burning ships of war mag he in 
the same form as the precedent, ante, p. 320, except as to the descrip¬ 
tion of the property, namely, “any of her Majesty’s vessels of war 
in her Majesty’s dock yards, or any private yards, or any timber 
there placed for building or repairing the same, or any military, 
naval, or victualling stores, or other munitions of war, or any place 
where the same shall be kept.” 12 Cr. 3, c. 24, s. 1. And the same as 
to setting on fire “ any of the works, or any ship or otlier vessel lying 
in or being on the canal, or in any of the docks, basins, cuts, or other 
works,” made by virtue of the stat. 39 G. 3, c. 69, for regulating the 
port of London. And the same as to setting on fire “ any magazine or 
store of powder, or ship, boat, ketch, hoy, or vessel, or the tackle or 
furniture thereunto belonging, not appertaining to on enemy or 
rebel.” 22 G. 2, e. 33, art, 25. 


Sect. 6. 

MALICIOUS MISCHIEF. 


DESTROYINO GOODS IN THE LOOM, &C., AND MACHINERY, 


Statute, 

7 S)' Q G. 4, c. 30, s. 3]—Enacts, that if any person shall un¬ 
lawfully and maliciously cut, break, or destroy, or damage with in¬ 
tent to destroy or to render useless, any goods or articles of silk, 
woollen, linen, or cotton, or of any one or more of those materials 
mixed with each other, or mixed with any other material, or any 
frame-work knitted piece, stocking, hose, or lace respectively, being 
in the loom or frame, or on any machine or engine, or on the rack or 
tenters, or in any stage, process, or progress of manufacture; or 
shall unlawfully and maliciously cut, break, or destroy, or damage 
with intent to destroy or to render useless, any warp or shute of silk, 
woollen, linen, or cotton, or of any one or more of those materials 
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mixed with each other, or mixed with any other material, or any 
loom, frame, machine, engine, rack, tackle, or implement, whether 
hxed or moveable, prepared for or employed in cardi^, spinning, 
throwing, weaving, fulling, shearing, or otherwise manufacturing <rtr 
preparing any such goods or articles; or shall by force enter into 
any house, sliop, bunding, or place, with intent to commit any of 
the offences aforesaid, every such offender shall be guilty of felony, 
and, being convicted thereof, shall be liable, at the discretion of the 
court, to be transported beyond the seas for life, or for any term not 
less than seven years, or to be imprisoned for any term not exceeding 
four years; and, if a male, to be once, twice, or thrice publicly or 
privately whipped, (if the court shall so think, fit), in addition to 
such imprisonment. 

Sect. 25 —Malice against Owner of Prop^tf unnecessary^ —Enacts, 
that every punishment and forfeiture by this act imposed on any person 
maliciously committing any offence, whether the same be jmnishable 
upon indictment or upon summary conviction, shall equally apply 
and be enforced, whether the offence shall be committed from malice 
conceived against the owner of the property in respect of which it shall 
be committed, or otherwise. 


Indictment for cutting, Sfc., Sill' and Goods iiHhe Looniy S^c, 

Gommenccmcivt as ante, p. 169]—in the county aforesaid, twenty- 
five yards of woollen cloth, (“«w^ goods or article of silk, woollen, 
linen, or cotton, or of any one or more of those materials mixed 
with each other, or mixed with any other material, or any frame¬ 
work knitted piece, stocking, hose, or lace respectively^*), of the value of 
five pounds, of the goods and chattels of J. N., in a certain loom 
(“«» the loom or frame, or on any machine or engine, or on the rack or 
tenters, or in any stage, process, or progress of manufacture**) then and 
there being, then and there feloniously, unlawfully, and maliciously 
did cut and destroy, (“c?/?, break, or destroy, or damage with intent to 
destroy or to render useless**) ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felotiy, transportation for life or for not less than sevm years, or itn- 
prisonment {with or toithout hard labour for the whole or any part of 
the imprisonment, and with ot' vnthout solUany confinement, 7 G, 4, 
c. 30, s. 27, {ante,p, 323), such confinement not exceeding one month at 
any one time, nor three months in any one year, 7 W. 4 1 Viet. c. 

90, s. 5, {ante,p. 169)), not exceeding four years; and, if a male, to be 
once, twice, or thrice publicly or privately whipped, in addition to the 
imprisonment, if the court shall think fit. 7 (Sf 8 fr. 4, c. 30, s. 3. This 
offence is not triable at any quarter sessions. 5 6 Viet. c. 38, s. 1, 

{ante, p. 69). 

Evidence. 

Prove that the defendant cut or destroyed, &c., the goods in the 
loom os stated in the indictment, and that they were the property of 
J. N., cither absolutely or specially. Then prove that it was done 
maliciously. {See ante, p 314). It is not necessary to prove that 
it was done out of malice to the owner. 7 ISi 8 G. 4, c. 30. s. 25. 
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If an intent be chai'ged in the indictment, it must be proved by 
circumstances, if it cannot be inferred from the act itself. {See ante, 
p. 104). , 


' Indictment for breaking, Sfc., Warps of Silk, 6^c., or Machinery, SfC. 

Cotnmmcement as ante, p. IGO"]—in the county aforesaid, a certain 
warp of silk, {**(my warp or shuteof silk, woollen, linen, or cotton, or of 
any oneor more of those materials mixedwith each other,or mixed with any 
other material, or any loom, frame, machine, engine, raxk, tackle, or 
implement, whether fixed or moveable, prepared for or employed in card¬ 
ing, spinning, throwing, weaving, fulling, shearing, or otherwise manu¬ 
facturing or preparing any such goods or articles^*) of the value of five 
pounds the j?oods and chattels of J. N., then aiul there being, tlien 
and thei*e feloniously, maliciously, and unlawfully did cut and de¬ 
stroy {**cut, break, or destroy, or damage with intent to destroy or to 
render useless*^)', against the form of the statute in such case made 
and provided, and against the peace of our lady the (^ueen, her crown 
and dignity. 

Felony, punishable as in the last case. 7 8 G. 4, c. 30, s. 3. 

Evidence. 

Prove that the defendant cut or destroyed, &o., the warp of silk, 
&c., the property of J. N., as stated in the indictment. Where the 
prisoner, in com])any with others, unfastened and took awav a cei- 
tain part of a stocking frame, called the half-jack, without v/hicli the 
frame was useless, but did no further injury either to the half-jack 
or to the frame than the removal of the half-jack; the judges were 
unanimously of opinion, that this wras a damaging the frame within 
the 28 G. 3, c. 55, s. 4, as it made the frame imperfect and inopera¬ 
tive. It. V. Tacey, R. S It. 452. Prove also, that it was done ma¬ 
liciously, (see ante, p. 318), as in the last case. And if an intent be 
chained in the indictment, prove it from circumstances, if it cannot 
be inferred from the act itself. (See ante, p. 104). 


Indictment for entering by Force into a House, cS'c., with Intent to 
cut or destroy, S^c., Silk Goods, S^c. 

Commencement as ante, p. 1691—in the county aforesaid, into a 
certain house (“any house, shop, ouilding, or place”) of J. N., there 
situate, feloniously and by force did enter, wdth intent then and tliero 
certain w'oollen goods of the said J. N., in a certain loom tlien and 
there being, (“with intent to commit any of the offences aforesaidf see 
the last two precedents), feloniously, unlawfully, and maliciously to 
cut and destroy; against the form of the statute in sucli case made 
and i>rovided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony. See the last precedent but one. 7 8 G. 4, c. 30, s. 3. 

Evidence. 

Prove that the defendant entered by force the house in question. 
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that such liouse was the house of J. N., that the house was situate 
as described in the indictment, that the woollen goods wore in the 
house; and prove from circumstances the defendant’s iptent to be 
such as is charged in the indictment. {See ante, p, 104). ' 


DESTROVINO TlIUESIIlNG-MAClimES, &C. 


Statute. 

7 &; 8 G. 4, c. .30, s. 4]—Enacts, that if any person shall unlawfully 
and maliciously cut, break, or destroy, or damage with intent to de¬ 
stroy or tt) render useless, any threshing-machine, or any machine or 
engine, whether fixed or moveable, prejiared for or employed in any 
inaufacture whatsoever, (except the manufacture of silk, w’oollen, 
linen, or cotton goods, or goods of any one or more of those materials 
mixed with each other, or mixed with any other material, or any 
frame-work knitted piece, stocking, hose, or lace), every such offen¬ 
der shall be guilty of felony, and being convicted thereof, shall be 
liable, at the discretion of the court, to be transported beyond the seas 
for the term of seven yearn, or to be imprisoned for any term not ex¬ 
ceeding two years, and if a male, to ho once, twice, or thrice publicly 
or privately whipped, (if the court shall so think tit), in addition to 
such imprisonment. 

Indictment. 

Commencement as ante, p. 1(50]—in the county uforcsiiid, a certain 
threshing-machine, (“ an^ threshing-machine, or any machine or 
engine, whether fixed or moveahlc, prepared for or employed in any 
manufacture whatsoever, except the manufacture of silk, woollen, linen, 
or cotton goods, or goods of any one or more of those, materials mixed 
with each other, or mixed with any other matenal, or any frame¬ 
work knitted piece, stocking, hose, or lace”), of the value of fifty 
pounds, the property of J. N., then and there being found, feloniously, 
unlawfully, and maliciously did cut, break, and destroy, l**cuf, break, 
or destroy, or damage with intent to destroy or render useless”) ; 
against tlvo form of the statute ki such case made and provided, 
and against the jjeace of our lady the Q,ueen, her crown and 
dignity. 

Felony, transportation for seven years, or imprisonment {with 
or without hard labour for the whole or any part of the imprisonment, 
and with or without solitary confinement, 7 <5)' 8 6r. 4, c. .30, s. 27, 
{ante,p. 21^), such confinement not exceeding one month at any one 
time, nor three months in any one year, 7 W . 4 1 Viet. c. 00, 

s. 5, (ante, p. ICO)) not exceeding two years; and if a male, 
to be once, twice, or thrice publicly or privately whipped, in addi¬ 
tion to the imprisonment, if the court shall think fit. 7 4' C G. 4, 
c, 30, s, 4. 

Evidence. 

Prove that the defendant cut, broke, or destroyed the threshing- 
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machine in question ; {see ante,p. 326 : R. v. Taeep,R. Sf R. 462); 
and that it was the jiroperty of J. N. Prove that it was done ma¬ 
liciously ; {see ante^ p. 314) ; but whether from malice to the owner 
or otherwise is immaterial. 7 Sf HG. 4, c. 30, s, 26, {ante^ p.-325). 
In R. V. Crutchlc^, 5 C. S; P. 133, upon an indictment for breaking 
a threshing-machine, Patteson^ J., allowed the prisoner’s counsel to 
ask whether the mob had not compelled several persons to join them, 
and to give each a blow with a sledge-hjimmer to every machine that 
was broken ; he also allowed the witnesses for the prisoner to prove 
that he had been forced by the mob to join them, and had resolved 
to escape on the first opportunity. If the damage were done with in¬ 
tent to destroy the machine, or to render it useless, the intent must 
be proved from circumstances, if it cannot be implied from the act 
done. {See ante^p. 104). If a threshing-machine be taken to pieces 
and separated W the owner, the destruction of any part of it is within 
the statute. R. v. Mackarelly 4 C, Sf P. 448. So is the destruction 
of a water-wheel, by which a threshing-machine is worked. R. v. 
Fidler^ 4 <7. P. 449. So, though the side-boards of the machine 
be wanting, without which it will act, but not perfectly, it is wdtliin 
the statute. R, v. Bartlett^ 2 Deacon^ C. L, 1617- But if the ma¬ 
chine be taken to pieces and in part destroyed by the owner from 
tear, the remaining parts do not constitute a machine within the 
meaning of the statute. R. v. U’'estf Id. 1618. 

DROWNING MINES, &C. 


Statute. 

7 8 G. 4, c, 30, s. 6*1—Enacts, that if any person shall unlaw¬ 

fully and maliciously cause any w'ater to be conveyed into any mine, 
or into any subterraneous passage communicating therewith, within- 
tent thereby to destroy or damage such mine, or to hinder or delay the 
working thereof, or shall, with the like intent, unlawfully and mali¬ 
ciously pull down, fill up, or obstruct any airway, waterway, drain, 
pit, level, or shaft, of or belonging to any mine, every such offender 
shall be guilty of felony, and, being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
the term of seven years, or to be imprisoned for any term not ex¬ 
ceeding two years, and if a male, to be once, twice, or thrice pub¬ 
licly or privately whipped, (if the court shall so think fit), in addi¬ 
tion to such imprisonment: provided always, that this provision shall 
not extend to any damage committed under ground by any owner of 
any adjoining mine, in working the same, or by any person duly 
employed in such working. 


Indictment for drovming a Mine. 

Commencement as ante, p. 169]—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did cause a quantity of water 
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{^^any water to be conveyed into a certain mine, any 

mine, or into any subterraneous passage communicating therewith^*), 
of J. N., there situate, with intent thereby then and there feloniously 
to destroy destroy or damage, or hinder or delay the working* 
thereof^*) the said mine ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. The mine may he laid as the property of a person 
in possession of and thorking it, though only as agent for others. Reg. 
V, John Jonr^, 7 M(md. C. C. 203 ; 1 C. K. 181. 

Felony, transportation for seven years, or imprisonment {with or with¬ 
out hard labour, for the whole or any part of the imprisonment, and 
with or without solitary confinement, 7 ^ 8 Cr. 4, c. 30, s. 27, {ante, p. 
323), such confinement not exceeding one month at any one time, nor 
three months in any one' year. 7 4 ^ 1 Viet. c. 90, s. 5, {ante, p. 

100)), not exceeding two years; and, if a male, to be once, twice, or thrice, 
publicly or privately whipped, in addition to the imprisonment, tf the court 
shall think fit. 7^8 G. 4, c. 30, s. 0. 

Evidence. 

Prove that the defendant caused the water to be conveyed into the 
mine in the occupation of J. N., as described in the indictment. 
Prove that it was done maliciously. {See ante, p. ^\Q). And prove 
the intent by circumstances from W’hich it may be inferred. {See 
ante,p. 104). This provision does not extend to any damage com¬ 
mitted under ground by any owner of any adjoining mine in work¬ 
ing the same, or by any person duly employed in such working. 7 
4* 8 G. 4, c. 30,C. 


Indictment for pulling down, S^c., Airways, Sic., of Mines. 

Commencement as ante, p. 1G9]—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did 2 >ull down {**pull down, fill 
up, or obstruct”) a certain airway {**airway, waterway, drain, 
pit, level, or shaft”) of and belonging to a certain mine of J. N., 
there situate, with intent thereby then and there to destroy {** de¬ 
stroy, damage, hinder, or delay the working thereof”) the said 
mine ; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. If the offence be an obstruction of an airway, S^c., the 
mode of obstruction may he stated in a second count. 

Felony, See the last precedent. 7 8 6r. 4, c. 30, s. 6. 


Evidence. 

Prove that the defendant pulled down, &c.,^ the airw^ay of a mine 
in the occupation of J.. N., as described in the indictment. If work¬ 
men stop up an airway by order of their master in a portion of his 
right, it is not felony in the workmen, even thougli the master 
know that he has no right to the airway ; but if the workmen know 
that the stoppinjj of the aii vvay is a malicious act of the master, it is 
felony in the w'orkmen. R. v. James, 8 C. ^ P. 131. Prove that it 
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was done maliciously. (/Sfec arite^ p. 314). And prove the intent, as 
in the last precedent. The proviso in the last case applies to this 
also. 


UESTROYINO ENGINES, ERECTIONS, &C., USED IN MINES. 


Statiite. 

7 4' G. 4, c. 30, s. 7]—Enacts, that if any person shall unlaw'fully 
and maliciously pull down or destroy, or damage with intent to de¬ 
stroy or to render useless, any steam-engine or other engine for sinking, 
draining, or working any mine, or any staith, building, or erection, 
used in conducting the business of any mine, or any bridge, waggon¬ 
way, or trunk for conveying minerals ii*om any mine, whether such 
engine, staith, building, ei*ectiun, l)ridge, w'aggoii-way, or trunk be 
completed or in an unfinished state, every such oftender shall bo 
guilty of felony, and being convicted thereof, shall be liable to any of 
the punishments which the court may awai'd as hereinbefore last 
mentioned, (s. 6, ante, p. 32B). 

Indictment. 

Commencement as ante, p. 169]—in the county aforesaid, a certain 
steam-engine, the property of J. N., for the sinking, draining, 
and working of a certain mine of the said J. N., there situate, 
(“ any steam-engine or other engine for sinking, draining, or working any 
mine, or any staith, building, or erection used in conducting the business of 
any mine, or any bridge, waggon-way, or trunk for conveying minerals 
from any mine’’) feloniously, unlawfully and maliciously did pull 
down and destroy (“ pull down or destroy, or damage with intent to 
destroy or render useless" ) against the form of the statute in such case 
made and provided, and against the X)eace of our lady the Q,ueeu, her 
crown and dignity. 

Felony. See the last precedent but one. 7 8 G. 4, c. 30, s, 7. 

Evidence. 

Prove that the defendant pulled down or destroyed the engine de¬ 
scribed in the indictment, and that it w^as erected for the pui’poscs 
described iii the indictment. It is immaterial whether it was com¬ 
pleted or in an unfinished state. 7 iSf S G. 4, c. 30, s. 7. A scaffold, 
erected at some distance above the bottom of a mine, for the purpose 
of working a vein of coal on a level with the scaffold, was holdeu to 
be an erection used in conducting the business of the mine, within the 
meaning of the statute. Reg, v. W'hittingkam, Q C. P. 234. Where 
a steam-engine used in working a mine had been stopped and locked 
up for the night, and the defendant got into the engine-house and set 
it going, and thei-e being no machinery attached, the engine went 
with groat velocity, and received injury, this was holdcn to bo a da¬ 
maging of the engine, within the statute. Beg. v. Norris, Id. 241. 
Where a mine was worked by a steam-engine, which caused a cylin¬ 
der called a drum to revolve, and take up the rope as the coal was 
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drawn up from the mine, it was holden that proof of damaging tlie 
drum would not support an indictment which charged the damaging 
of the steam-engine. Req. v. WhiUrnghanty supra. Prove that the 
mine was in the possession of J. N. Prove that the act was done 
maliciously; {seeantCfp. 325) ; and, if an intent be stated, prove it 
from cii’cumstances from which that intent may be inferred, if it can¬ 
not be implied from the.act itself. {See ante, p. 104). 


—— 

DESTROYING SHIPS, WITH INTENT, &C. 


Statute. 

7 TV. 4 c^’ Viet. c. 8D, s. (»,]— {Ante, p. 318). 

Indictment. 

Commencement as ante,p. 320]—on the highscas, feloniously,unlaw¬ 
fully, and maliciously did castaway and destroy (“ castaway, or in anv~ 
•wise destroy**) the said ship, {“any ship or vessel whether the same 
be in a complete or unfinished state ”), with intent thereby then 
and there to prejudice the said J. N., the ow'her (“ owner, or part 
owner**) of the said ship, {or, one E. P., the owner of certain goods 
then and there laden and being in and on board the said ship, or, 
one E. F., who had before then underwritten a certain policy of 
insurance on the said ship, {or, on the freight of tlic said ship, or, on 
certain goods then being on board the said ship), which said policy was 
then in full force and t)peration, {see ante, p. 320)] ; against the form 
of the statute in such case made and provided, and iigainst the peace of 
our lady the Q,ucen, her crown and dignity. If the offence he committed 
in the body of a county, state the county as venue in the margin, and 
the special venue, as ante, p. 319, 

Felony. {See ante, p. 319). This offence is not triable at any quarter 
sessions. 5 Viet. c. 38, s. 1, {ante,p. 69). 

Evidence. 

Prove that the defendant cast away or otherwise destroyed the 
vessel, the }>ropcrty of J. N., as stated. {See artte,p. 319). It is im¬ 
material whether the ship were complete or in an untinished state. 
7 TV. 4 tV 1 Viet. c. 89, s. 6. A pleasure-boat eighteen feet long is, 
it seems, a vessel within the meaning of the act. R. v. Bowyer, 4 
6'. P. 659. See R. v. Smith, 4C.^P. 569, {ante, p. 319). If the 
ship had only run aground, and wore afterwards got off in a condition 
so as to be easily refitted, it seems it would not be an offence within 
the act. See R. v. De Londo, 2 East, P. G. 1098. Prove the offence 
to have been done maliciously; {see ante, p. 314); and also prove 
the offence to have been committed with the intent charged in the 
indictment. Proving that it was done wilfully is of itself sufficient 
evidence from which the juiy may presume that it was committed 
with intent to prejudice either the owner or part-owner of the ship. 
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or of the goods ; hut if the intent charged be to prejudice the under¬ 
writers, you must prove the X)olicy, {^see ante^ p. 31G ; R. v. Gilson, 
R. <Sf R. 138), the inception of the risk, and circumstances from 
which thcjur^Miiay infer the intent. {See ante, p. 104). 

■ . '■ 

DAMAGINO SHIPS, WITH INTENT, &C. 


Statute. 

7 8 Geo. 4, c. 30, s. 10]—Enacts, that if any person shall un- 

lawfullyand maliciously damage, otherwise than by fire, any ship or 
vessel, whether complete or in an unfinished state, with intent to de- 
stroysthe same, or to render the same useless, every such offender shall 
be guilty of felony, and being convicted thereof, shall be liable, at the 
disci*etiou of the court, to be transported beyond the seas for the tenu 
of seven years, or to be iminisoned for any term not exceeding two 
years ; and, if a male, to be once, twice, or thrice publicly or privately 
whipped, (if the court shall so think fit), in addition to such imprison¬ 
ment. 

Indictment. 

Commencement as ante, p, 320]—on the high seas, feloniously, unlaw¬ 
fully, and maliciously did damage the said ship, {^^ any ship or vessel, 
whether complete or in an unfinished state”), by then and there, {state 
how) {“ damage otherwise than by fire”), with intent thereby then and 
there to destroy the said ship, [or, to render useless the saidship]; against 
the form of the statute in such case made and provided, and. against 
the peace of our lady the Queen, her crown and dignity. If the 
offence he committed in the body of a county, state the cmmty as venue 
in the margin, and the special venue as ante, 319. It is not necessary 
to state the damage to have been dene “ otherwise than byfire” if tJte 
manner of doing the damage is stated. R. v. Bowyer, A: (f. P. 569. 

Felony, transpvrtatim for seven years, or imprisonment, {with or 
mthout hard labour for the whole or any part of the imprisonment, and 
with or mthotd solitary confinement, 7 <!<f 8 6?. 4, c. 30, s. 27, {ante, p, 
323); such confinement not exceeding one month at any one time, mr 
three months in any one year, 7 W. 4 (Sf 1 Viet. c. 90, s. 5, {ante, p. 
169)), not exceeding two years; and, if a male, to be once, twice, or 
thrice publicly or privately whipped, in addition to the imprisonment, if 
the court shall think fit, 7 4* 8 

Evidence. 

Prove that the defendant damaged the ship in the mode stated in 
the indictment. It is immaterial w'hether the ship w'ere in a com¬ 
plete or unfinished state. 7 <Sf 8 6r. 4, c. 30, s. 10. Prove that 
the act was done maliciously. {See ante,p. 314). Prove the owner¬ 
ship of the ship ; {see ante, p. 319); and prove, also, circumstances 
from which the intent stated in the indictment may be inferred, {see 
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mdey p. 104), if it cannot be presumed from the act itself. A plea- 
sui’e-boat eighteen feet long is, it seems, within this statute. H. v. 
Bowyer, 4tC. 6^ P. 659. See R. v. Smith, {ante,p. 319). 


EXHIBITING FALSE SIGNALS, &C. 


Statute. 

7 W. 4 1 Viet. c. 89, s. 5]—Enacts, that whosoever, shall unlaw¬ 

fully exhibit any false light or signal, with intent to bring any ship 
or vessel into danger, or shall unlawfully or maliciously do anything 
tending to the immediate loss or destruction of any ship or vessel in 
distress, shall be guilty of felony, and being convicted thereof, shall 
suffer death. 


Indictment for exhUnting false Signals. 

Sussex, to wit;—The jurors for our lady the Queen upon their 
oath present, that, before and at the time of committing the felony 
hereinafter mentioned, a certain ship (“any ship or vessel”), the 
|)roj)erty of some person or ])ersons to the jurors aforesaid unknown, 

was sailing on the high seas, [or, in a certain river called the-], 

near unto the parish of --, in the county aforesaid; and that J. 

S., late of the parish aforesaid, in the county aforesaid, labourer, on 
the third day of August, in the ninth year of the reign of our sove¬ 
reign lady Victoria, at the parish aforesaid, in the county aforesaid, 
well knowing the premises, whilst the said ship was so sailing near 
unto the said parish as aforesaid, feloniously and unlawfully did ex¬ 
hibit a false light (“any false light or signal”), with intent thereby 
then and there to bring the said ship into danger; against the form 
of tlie statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Felmy, death. 7 W. 4 1 Viet. c. 89, s, 5. This sentence may he 

recorded. 4 G. 4, e. 48, s. J, (ante, p. 251). This offence is not triable 
at any quarter sessions. 5^6 Viet, c, 38, s. 1, (ante, p, 69). 

JSvidence. 

Prove that the ship was sailing as stated in the indictment, and 
that the defendant exhibited the false light or signal. The intent 
must be proved by the ciccumstances of the case which fairly and 
naturally lead to that conclusion, or by declarations made by the 
defendant. (See ante,p. 104). 


Indictment for doing an Act tending to the immediate Lc^s of a Ship 

in Digress. 

Commencement as in the lastprecedenf ]—near unto the parish of-, 

in the county aforesaid, which said ship was then and there in distress, 
and that J. S. late of tlic parish aforesaid, in the county aforesaid. 
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labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, well knowing the premises, w-hilst the said ship was so in 
distress as aforesaid, feloniously, unlawfully, and maliciously did (6^e. 
stating the act done — anything ^*the said act so done by the said 
J. S. us aforesaid, then and there tending to the immediate loss (“foss 
or destruction”) of the said ship ; against the fonn of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Felonyt death. See the last precedent. 

Evidence. 

Prove that the ship was in distress, and that the defendant knew 
it; prove that the act was done maliciously; {see ante^p. 314); and 
prove that the act done tended to the immediate loss or destruction 
of the ship. 

»' ■■ ♦ ■' ■ 

DESTROVTNG PARTS OP SHIPS, &C. 


Statute. 

7 IV, 4 1 Viet, c, 89, s. 8]—^Enacts, that whosoever shall unlaw¬ 

fully and maliciously destroy any part of any ship or vessel which 
shall be in distress, wrecked, stranded, or cast on shore, or any goods, 
merchandize, or articles of any kin<l belonging to such ship or vessel, 
shall be guilty of felony, and, being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
any term not exceeding fifteen years nor less than ten years, or to be 
imprisoned for any term not exceeding three years. 


Indictment for destroying part of a Ship^ S^c.y in Distress. 

Commencement as ante, p. 333]—the property of some person or 
persons to the jurors aforesaid unknown was stranded and cast ashore 
(“ in distress, or wrecked, stranded, or caM ashore ”) at the parish of 
-, in the county aforesaid, and that J. S., late of the parish afore¬ 
said, in the county aforesaid, labourer, on the third day of August, 
in the ninth year of the reign of our sovereign lady Victoria, with 
force and arms, at the parish aforesaid, in the county aforesaid, and 
whilst the said ship was so stranded and cast ashore as aforesaid, the 
hull of the said ship (“ any part of any ship or vessel which shall he in 
distress, or wrecked, stran^d, or cast on shore, or any goods, merchan¬ 
dize, or articles of any kind belonging to such ship or vessel ” ) felonious¬ 
ly, unlawfully, and maliciously did destroy ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Felony, transportation for not more than fifteen nor less than ten 
years, or imprisonment not exceeding three years, 7 IV. 4 <5^* 1 Viet, c, 
89, s, 8, with or mthout hard labour, and with or without solitary con- 
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fnement, such confinement not exceeding me month at any one time, nor 
three months in any one year. Id. s. 12, (ante, p. 312). 

Evidence. 

Prove that the ship was stranded or cast ashore ; prove the de¬ 
struction of that part of the ship stated in the indictment, and that 
it was done by the defendant maliciously. (See ante, p. 3J4). 

—♦— 

CUTTINO AWAY, &C. BUOYS, &C. 


Statute. 

1 S, 2 G. 4, e. 75, s. 11]—Enacts, that if any person or persons 
shall wilfully cut away, cast adrift, remove, alter, deface, sink, or de¬ 
stroy, or shall do or commit any act with intent and design to cut 
away, cast adrift, remove, alter, deface, sink, or destroy, or in any 
other way injnre or conceal, any buoy, buoy-rope, or mark belong¬ 
ing to any ship or vessel, or which may be attached to any anchor or 
cjible belonging to any ship or vessel whatever, whether in distress 
or otherwise, such person or persons so oiFending shall, on being con¬ 
victed of such offence, be deemed and adjudged, to be guilty of felony, 
and shall be liable to be transported for any term not exceeding seven 
years, or, in mitigation of such punishment, to be imprisoned for any 
number of years, at the discretion of the court in which the convic¬ 
tion shall be made. 

Indictment. 

Sussex, to wit:—The jurors for our lady the Queen upon their 
oath j)i’esent, that J. S., late of the parish of B., in the county nf 
Sussex, labourer, on the third day of August, in the ninth year of 
the reign of our sovereign lady Victoria, with force and arms, upon 
the high seas, did then and there feloniously and wilfully out away 
a certain buoy (** any buoy, buoy-rope, or mark ”) belonging to a cer¬ 
tain ship called the Rattler, the propei’ty of J. N., and then and there 
attached to a certain anchor and cable belonging to the said ship; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity.- 

Felmy, transportation for seven years, or imprisonment for any num- 
1>er of years, in the discretim of the court. 1 2 <r. 4, c. 75, s. IT. 

The statute does not apply to Ireland or Scotland, nor does it affect the 
cinque port or pilot acts. Sects. 33, 30. 

See stat. 2 G. 2, c. 28, s. 13, as to catting and destroying, S^c., cordage, 
<^c., in the river Thames ; and 1 2 G. A^,c, *lQ,as to offences committed 

voithin the iurisdictim of the cinque ports. 

Evidence. 

Prove that the buoy, &c., belonging to the ship described in the in¬ 
dictment was attached to an anchor and cable belonging to the ship ; 
and prove that the defendant cut away the buoy, &c., wilfully. If 
an intent be charged in the Indictment, circumstances must be proved 
from which that intent may be presumed by the jury. 
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DESTROYING SEA BANKS, LOCKS, AND PILES, &C. 


Statute. 

7 G. 4, e. 30, s. 121—Enacts, that if any person shall unlawfully 
and maliciously break m)wn or cut down any sea bank or sea wall, or 
the bank or wall of any river, canal, or marsh, whereby any lands 
shall be oveidlowed or damaged, or shall be in danger of being so, or 
shall unlawfully and maliciously throw down, level, or otherwise 
destroy any lock, sluice, flood-gate, or other work on any navi¬ 
gable river or canal, every such offender shall be guilty of felony, 
and, being, convicted thereof, shall be liable, at the discretion of the 
court, to be transported beyond the seas for life, or for <iny term not 
less than seven years, or be imprisoned for any term not exceeding 
four years ; and if a male, to be once, twice, or thrice publicly or 
privately whipped, (if the court shall so think fit), in addition to' 
such imprisonment; and if any person shall unlawfully and mali¬ 
ciously cut off, draw up, or remove any piles, chalk, or other ma¬ 
terials fixed in the ground, and used for securing any sea hank br 
sea wall, or the bank or wall of any river, canal, or marsh, or shall 
unlawfully and maliciously open or draw up any flood-gate, or do 
any other injury or mischief to any navigable river or canal, with 
intent and so as thereby to obstruct or prevent the carrying on, com¬ 
pleting, or maintaining the navigation thereof, every such offender 
shall be guilty of felony, and, being convicted there of, shall beliable, 
at the discretion of the court, to be transported beyond the seas for 
the term of seven years, or to be imprisoned for any terra not exceeding , 
two years; and, if a male, to be once, twice, or thrice j)ublicly or 
privately whipped, (if the court shall so think fit), in addition to 
such imprisonment. 


Indictment for cutting down River or Sea Banks. 

Commencement as ante, p. 169]—in the county aforesaid, a certain 
part of the bank (“any sea bank or sea wall, or the bank or wall of 

any river, canal, or marsh ”) of a certain river called the river-, 

there situate, then and there feloniously, unlawfully, and maliciously 
did cut down and break down, by means whereof certain lands were 
then and there overflowed and damaged j^or, were in danger of being 
overflowed and damaged] ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Q,ueen, 
her crown and dignity. 

Felony, transportation for life, or for not less than seven years, or 
imprisonment, (with or without hard labour for the whole or any part 
of the imprisonment, and with or without solitary confinement, 7^8 6?. 
4, c. 30, 8. 27, (ante, p. 323), sueh confinement 'not exceeding one month 
at any one time, nor three months in any one year, 7 W. 4 *5)* I Viet, 
c. 90,«. 6, (ante,p. \QQ)),not exceeding four years ; and,if amale,tohe 
imee, twice, or thrice publicly or privately whipped, in addition to the im~ 
prisoning, if the court shall think fit. 7 ^ 8 G. 4, c. 30, s. 12. This 
offence is not triable at any quarter sessions, 6 dr 6 Viet. c. 38, s. 1, 
(ante, p. 69). 
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Evidence, 

Prove that the defendant broke down or cut down the hanks of the 
river, situate as described in the indictment. Prove, also, that the 
offence was committed maliciou^y; {see ante, p. 314) ; and prove 
that, in consequence of the breaking or cutting of the banks, certain 
lands were, or were in .danger of being, overnowed, as stated in the 
indictment. 


Indictment for throwing down, Sfc., Locks on Rivers, &^c, 

Commerwement as ante,p. 169]—in the county aforesaid, a certain 
lock, (“ any lock, sluice, flood-gate, or other work**) on a certain canal, 

(“ any navigable river or canal**), called the-, there situate and 

being, then and there feloniously, unlawfully, and maliciously did 
throw down, throw down, level, or otherwise destroy**) ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony. See the last precedet^. 7^8 6?. 4, c. 30, s. 12. 

Evidence, 

Prove that the defendant threw down, &c., the lock in question, 
upon the canal or navigable river, as described in the indictment; 
prove the local situation of the canal or river; and prove that it was 
done maliciously. {See ante, p, 314). 


Indictment for cutting, S^c., Piles, S^c., in Rivers or Sea Banks, 

Commencement as ante, p, 169]—^in the county aforesaid, a certain 
pile, (“ any piles, chalk, or other materials fixed in the ground, and 
used for securing any sea hank or sea wall, or the bank or wall of any 
river, canal, or marsh **), then and there fixed in the ground, and 
then and there used for securing the bank of a certain river called 

the river-, there situate, then and there feloniously, unlawfully, 

and maliciouriy did cut off, (“cwi off, draw up, or remove**) ; 
against the form of the statute in such case made and provided, 
and against the peace of our said lady the Queen, her crown and 
dignity. 

Felony, transportation for seven years, or imprisonment, {with or 
without hard tabour for the whole or any part of the imprison¬ 
ment, and with or without solitary confinement, 7 8 4, c. 30, 

s, 27, {ante, p, 323), such confinement not exceedtng one month at 
any one time, nor three months in any om year, 7 W,fi 1 Viet, c, 90, 
s, 5, {ante,p, 169)), not exceeding two years ; and, if a male, to he once, 
troice, or thrice pmlicly or ^^vately whipped, in additiem to the im¬ 
prisonment, if the court shall think fit. 7 8 Cr. 4, c. 30, s. 12, {ant^ 

p. 336). 

Evidence, 

Prove that the pile was fixed in the ground, and used to secure the 

Q 
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bank of the river, situate as described in tbe indictment; prove that 
the defendant cut it, and prove that he did so maliciously. (See 
ante, p, 314). 


Indictment for opening Flood-gates, S^c,, with Intend, S^c, 

Commencemmt as ante, p, 169^—^in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did open and draw up (“ open or 
draw ftp any fimd-gate, or do any other injury or mischief to any 
nanigiAle river or canaV^') a certain flood-rate there situate, of and 

belonging to a certain navigable river cmled the river- , with 

intent tliereby (** with intent and so as therely*") then and there to 
obstruct and prevent (“ (d>struct or prevent**) the carrying on 
(**earryi^ on, completing, or maintaining**) oi the navigation of the 
said navigable river; and that the said J. S. thereby then and there 
did obstruct the carrying on of the navigation of the said navigable 
river; against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 

Fe^y, See the last precedent, 7 8 4, c. 30, s. 12. 

Evidence. 

Prove that the defendant opened or drew up the flood-gate of the 
navigable river in question, in the parish stated in the indiefment. 
Prove that he did so maliciously ; (see ante, p. 314) ; prove the in- 
' tent from circumstances from which the jury may infer it; (see 
ante, p. 104); and prove that the navigation was obstructed, which 
alone will be sufficient evidence of the intent. 

— 

DESTBOYIKO PUBLIC BRIDGES, &C. 


SfXLtUte, 

7 df 8 6^. 4, c. 30, s, 131—Enacts, that if any person shall unlaw¬ 
fully and maliciously pull down, or in anywise destroy, any public 
bridge, or do any injury with intent and so as therebv to render such 
bridge or any port tnereof dangerous or impassable every such 
offender shdl be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for life, or for any term not less than seven years, or to be im¬ 
prisoned for any term not dS^ceeding four years; and if a male, to be 
once, twice, or thrice publicly or privately whipped, (if the court 
shall so think fit), in addition to such impnsonment. 


Indictment for puUing down a PtAUc Bridge, 

Commencement as ante, p, 1691—^in the county aforesaid, a certain 
lublic bridge (“any puhiic Uidde**) there situate, then and there 
eloniously, unlawfully, and malmiously did pull down and destroy 
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pull downi or in amwise destroy”); a^inst the form of the statute 
in such case made and provided, and against the peace of our lady the 
Q,ueen, her crown and dignity. 

Felmpy transportatvm for life, or not less than seven years, or im¬ 
prisonment, {with or toUhaia hard labour for the whale or any part of 
the imprisonment, and wWi or mthout solitary confinement, 16^ QG.t. 
e. 30, s, 27, {ante, p. 323), such confinement not exceeding one month at 
any (me time, nor three months in any one year, 7 W, 4^1 Viet, e, 90, 
s, h, {afUe, p, 169)), not exceeding four years; and, if a male, to he 
once, twice, or thrice publicly or privately whipped, in addition to the 
imprisonment, if the court shall think fit, 7 ^ 8 6r. 4, c. 20, s, 13. 
This offence is not triable at any quarter sessions. 6 3^ Q Viet, c. 38, s. 
I, (ante, p. 69). ' 

Evidence. 

Prove that the defendant pulled down or destroyed the bridge, 
which was a public bridge, and situate as described in the indict¬ 
ment ; and prove that it was done maliciously. (See ante,p. 314). 


' Indictment for injuring a Bridge, 8^c, 

Gommencebient as ante, p. 169[]—in the county aforesaid, feloni¬ 
ously, unlawfully, and malicioui^y did (state the injury) a certain 
public bridge there situate, with intent thereby u»£h intent and 
so as tkerdy”) then and there to render the said bridge (*‘ such 
bridge or any part thereof”) dangerous and impassable; and that the 
said J. S. did thereby then and there render the said bridge danger¬ 
ous and impassable; against the form of tbe statute in such case 
made and provided, and against the peace of our lady the Q,ueeu, her 
crown and dignity. i ' 

Felony. ^ the last precedent. 7 8 4, c. 30, s, 13. 

, Evidenee. 

Prove that the defendant did the injury to the public bridge stated 
in the indictment. Prove that the bridge is situated as described; 
and prove that the act was done maliciously by the defendant. 
(See ante, p. 314). Circumstances must be proved, from which the 
intent may be inierred; (see ante,p. 104); and it must also be proved 
that the bridge was, by the act of the defendant, rendered dangerous 
*or impassable, which alone is sufficient evidence of the intent. 


DBSntOTINO TUBNPIKE-GATES, &C. 


Stodute. 

7 8 G. 4, c. 30, *. 14]—^Enacts, that if any person shall unlaw¬ 

fully and maliciously throw down, level, or otherwise destroy, in 
Afrhole or in part, any turnpike-gate, or any wall, chain, rail, post, 
bar, or other fence brionging to any tumpjke-gate set up or erected 

q2 
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to prerent passengers passing by without paying any toll directed to 
be paid by any act or acts of Parliament relating thereto, or any 
house, building, or weighing-engine, erected for the better collection, 
ascertainment, or security of any such toll, every such offender shall 
be guilty of a misdemeanor, and being convicted thereof, shall be 
punished accordingly. 

Indictment, 

Commencement as anle^ p. 169]—in the county aforesaid, a cer< 
tain turnpike-gate (** any tum^ke-gate, or any wall, chain, rail, post, 
heir, or other fence belonging to any tumpihe-pate, or set up or erected to 
prevent passengers passing ^ unthout paying any toll directed to he 

C id hy any act or acts of Parliament relating thereto, or any house, 
llding or wdghing-engine erected for the better collection, ascertainment, 
or security of any such toU**), there situate, then and there unlawfully 
and maliciously did throw down, level, and destroy, {** throw down, 
level, or otherwise destroy, in whole or in part**)', against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. 

Misdemeanor, fine or imprisonment, or both, 7 8 G. 4, c. 30, 

s. 14. 

JSvidence. 

Prove that the defendant threw down, levelled, or otherwise de¬ 
stroyed the tumpike-gatc, situate as described in the indictment; 
and that it was done maliciously. (See ante,p. 314). 


OBSTRUCTING ENGINES OR CARRIAGES ON RAILWAYS, &C. 


Statute, 

S Sf 4: Viet. c. 97, 16]—Enacts, that every person who shall 
wilfully do, or cause to be done, anything in such manner as to 
obstruct any engine or carriage using any railway, or to endan¬ 
ger the safety of persons conveyed in or upon the same, or who shall 
aid or assist therein, shtdl be guilty of a misdemeanor, and, being con¬ 
victed thereof, shall be liable, at the discretion of the court before 
which he shall have been convicted, to be imprisoned, with or with¬ 
out hard labour, for any term not exceeding two years. 

Sect. 21 —Meaning of the word ** Railway**'^ —Enacts, that where- 
ever the word “ railway ” is used in this act, it shall be construed to 
extend to all railways constructed under the powers of any act of 
Parliament, and intended for the conveyance of passengers in or upon 
carriages drawn or impelled by the power of steam, or by any other 
mechanical power. 

Indictment, 

Commencem&fU ac ante, p, 169]—in the county aforesaid, unlaw¬ 
fully and wilfully did {state the act — **anything**) in such manner 
as thereby to obstruct a certain enmne and certain carriages then and 

there usin^ a certain railway culed- - , and to endanger the 

safety of divers persons then and there conveyed in and upon the 
aaid engine and carriages, and that the said J. S. did thereby then 
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and there obstruct the said engine and carriages, and endanger the 
safety of the said persons so conveyed in and upon the same as afore¬ 
said ; against the lonu of the statute in such case made and provided, 
and i^ainst the peace of our lady the Queen, her crown and dignity. 

Misdemeanor^ imprisonmmt^ with or without hard laboutf not ex¬ 
ceeding two years, 3 <5y 4 Fict, c, 97, s, 15, 

Evidence, 

% 

Prove that the defendant did, or aided and assisted in doing, the 
act charged in the indictment; that it was done wilfully; and that 
the effect of it was to obstruct an engine or cariiage using the rail¬ 
way, or to endanger the safety of persons conveyed in or upon the 
engine or carriage. The word “ wilfully,” in the statute, means no 
more than designedly, and it is not necessary to shew that the de¬ 
fendant did the act expressly with the object o'f obstructing the car¬ 
riages, &c. lleg, V. Ilolroydy 2 ilf. <5^ R<d>, 339. 


DESTROYING DAMS OR FISH FONDS, &C. 


Statute. 

7 «Sf 8 6r. 4, c, 30. s. Id]—Enacts, that if any person shall unlaw¬ 
fully and maliciously break down or otherwise destroy the dam of 
any fish [K>nd, or of any water which shall be private property, or 
in which there shall be any private right of fishery, with intent 
thereby to take or destroy any of the fish in such pond or water, 
or so as thereby to cause the loss or destruction of any of the fish, or 
sliall unlawfully and maliciously put any lime or other noxious 
material in any such pond or water, with intent thereby to destroy 
any of the fish therein, or shall unlawfully and maliciously break 
down or otherwise destroy the dam of any mill pond, every such 
offender shall be guilty of a misdemeanor, and, being convicted 
thereof, shall be liable, at the discretion of the court, to bo trans¬ 
ported bej'ond the seas for the term of seven years ; or to be impri¬ 
soned for any term not exceeding two years ; and, if a male, to be 
once, twice, or thrice publicly or privately whipped, (if thfe court 
shall so think fit), in addition to such imprisonment. 

Indictment for breaking down the Dam of a Fish Pond, 

Commencement as ante, p, 169]—in the county aforesaid, the dam 
of a certain fish pond, (** the dam of any Jish pondy or of any woter 
which shall he private propertyy or in which there shall be any private 
right of fishery** )y of one J. N., there situate, then and there unlaw¬ 
fully and maliciously did break down and destroy, (** hreetk down or 
otherwise destroy with intent thereby then and there to take and 
destroy the fish in the said pond then and there being, [or, and 
did thereby then and there cause the loss and destruction of divers 
of the fish in the said pond then and there being] ; against the form 
of the statute in such cose made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 
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Misdemeanor^ transportatim for seven years^ or imprisonment, {with 
or withorst hard labour for the whole or any part of the imprisonment, 
and with or without solitary confinement,! iir 8 O'. 4, c. 30, s. 27, {ante, 
p. 328), such confinement not exceeding one month at any one time, nor 
three months in any one year, 7 W. 4 1 Viet, e. 90, s. 5, {ante, p, 

169)), not exceeding two years; and, if a male, to be once, tunce, or 
thrice publicly or privately whijmed, in addition to the imprisonment, if 
the court shall think fit, 7 8 4, e, 30, s. 15. 

Ehiidence. 

Prove that the defendant broke down or destroyed the dam of the 
fish pond of J. N., situate as described in the indictment; and that 
it was done maliciously {see ante, p. 314) ; and prove circumstances 
from which the intent may be inferred {see ante, p, 104); and if the 
loss of fish be stated in the indictment, prove that fact. 


Indictment for putting Lime, S^e. into a Fish Fond. 

Commencement as ante, p. 169]j—^in the county aforesaid, unlaw¬ 
fully and maliciously did put a large quantity, to wit, ten bushels 
of lime {**lime or other noxious material**) into a certain fish pond, 
{see the fast precedent) of one J. N., tnere situate, with intent 
thereby then and there to destroy the fish in the said pond then and 
there being ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Misdemeanor, See the last precedent. 7 8 €?. 4, c. 30, s. IS. 

Evidence. 

Prove that the defendant put lime, &c. into the fish pond of J. N., 
situate as described in the indictment, and that it was done midici- 
ously {see ante, p. 314); and prove circumstances from which the 
jury may infer the intent, {s^ ante, p. 104), as, that the lime or other 
noxious thing would destroy the fish. 


Indictment for breaking down a Mill Dam. 

Commencement as mte, p. 1C93—in the county aforesaid, the dam 
of a certain mill pond of J. N., there situate, unlawfully and mali¬ 
ciously did break down and destroy, {^^ break down or otherwise 
destroy**) ; against the form of the stetute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and diraity. 

Misdemeanor, See the last precede but one. 7 B G, 4, c. 30, 

15. 

Evidence, 

Prove that the defendant broke down the dam of a mill pond in 
the occupation of J. N., situate as described in the indictment; and 
prove that it was done maliciously. {See ante, p, 314). 
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KILLING OR MAIMING CATTLB. 


Statute, 

7 <Sf 8 6r. 4, c. 30, s. 161—Enacts, that if any person shall unlaw¬ 
fully and maliciopsly kill, maim, or wound any cattle, every such 
offender shall be guilty of felony, and, being convicted thereof, shall 
be liable, at the discretion of the court, to bo transported beyond the 
seas for life, or for any term not less than seven years; or to be im¬ 
prisoned for any term not exceeding four years; and, if a male, to be 
once, twice, or thrice publicly or privately whipped, (if the court 
shall so think fit), in addition to such impiisonment. 

7 W. 4^ S^l Viet, c, 90, s. 2"]—Recites 7 <Sf 8 (7. 4, c. 30, and repeals 
so much thereof as relates to the punishment of persons convicted of any 
of the offences therein spedfiedy and enacts, tnat every person con¬ 
victed after the commencement of this act (1st Oct. 1837) of any 
of such offences respectively, shall be liable to be transported be- 

J mnd the seas for any term not exceeding fifteen years, and not 
ess than ten years; or to be imprisoned for any term not exceeding 
three years. 

Indictment. 

Commencement as antCy p. 169]—in the county aforesaid, one geld¬ 
ing, any cattle**^ of the price of ten pounds, of the goods and 
chattels of J. N., then and there being, feloniously, unlawfully, and 
maliciously did kill, hilly maimy or taouno?”); against the form of 
the statutes in such case made and provided, and against the peace of 
our lady the Queen, her crown ana dignity. The partimlar species 
of cattle killcdy maimedy or wounded must be specified; an allegation 
that the prisoner maimed certain cattle is not sufficient. R.\, Chalk- 
ley y R, R. 268. The word cattle** is the only word med in 
the statute; and thisy in former statutes upon this rndjecty (9 6r. 1, 
€. 22, s. 1; 4 Cr. 4, c. 54, s. 2), has been holden to include horsesy 
as well as oxeuy Sw. R. y. Patyy 2 TV. Bl, 721; and also pigsy R. 
V. GhapplCy R. 77; and assesy R. v. Whitneyy 1 Mood. <7. C, 3. 

Felonyy transportation for not more than fifteen nor less than ten year Sy 
or imprisonment not exceeding three yearSy 1 W.^^ \ Viet. c. 90, s, 2, 
with or without hard laboury and with or without solitary 'confinementy 
such confinement not exceeding one month at any one time, nor three 
months in any one year. Id, s. 3, {ante, p. 195). 

Evidenee. 

Prove that the defendant killed the horse, the property of J. N. 
Prove, also, that it was done maliciously; {see antCyp. 314); but it is 
not now necessary, as it was formerly, to prove the offence to have 
been committed trom malice to the owner. Reg. v. Tiv^, 1 C. 8^ K. 
704. 

Upon an indictment for administering sulphuric acid to a horse, 
evidence may he nven of other acts of administering, in order to 
shew the intent. R, v. Mt^g, 4 (7. <1^ P. 364. 
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To constitute a maiming within this statute, a permanent injury 
must he inflicted on the onimah Reg. v. Jeans, 1 C. R. 639. 
But if a momding be alleged, it is not necessary to prove a perma¬ 
nent injury. Where the wounding proved was driving a nail into 
the frog of a horse’s foot, but it appeared that the horse was likely 
to recover, it was objected that no wounding was within the meaning 
of the act, ^at was not productive of permanent injury to the ani¬ 
mal ; but the judges overruled the objection, holding that the word 
** wound ” was used by the legislature as contradistinguished from 
maiming, which is a permanent injury. R. v. Hagwom, 2 East, P. 
a 1076; B. Si R. 16. 

Upon an indictment for killing, wounding, and maiming a mare, 
it appeared that the defendant poured nitrous acid into her ear, some 
of which either ran into her eye, or was poured into it, and blinded 
her: she was killed by her owner, and suigeons proved that the in¬ 
juries done to the ear were not wounds, but ulcers; the defendant 
was therefore convicted of the mmming, and the judges held the con¬ 
viction right. B. V. Owms, 1 Mood. 0, C. 205. 

Upon an indictment for wounding a sheep, it appeared that the 
prisoner set a dog at the sheep, which bit it; and Park, J., held that 
this was not a wounding within the meaning of the act. R. v. 
Hughes, %C. Si P. 420. But where the prisoner set fire to a cow¬ 
house, in which was a cow, which was burnt to death, Taunton, J., 
held, that the prisoner could be convicted upon an indictment for 
killing the cow. B. v. Haughton, 6 U. P. 659. 

— » ■ 

DESTROYING HOPBIND. 


StaZute. 

T G. A, c. SO, 8. 18]—Enacts, that if any person shall unlaw¬ 
fully and maliciously cut or otherwise destroy wy hopbinds grow¬ 
ing on poles in any plantation of hops, every such offender shall be 
guilty of felony, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for life, or 
for any term not less than seven years, or to be imprisoned for any 
term not exceeding four years; and, if a male, to be once, twice, or 
thrice publicly or privately whipped, (if the court shall so think fit), 
in addition to such imprisonment. 

7 W. A Si \ Viet, e. 90, s. 2— Recites 7 A, c. 30, s. 18, and 
remals so much thereof as relates to the punishment of p&rsons convicted 
of offences therein specified, and enact^ that every person convicted 
inter the commencement of this act (1st Oct. 1837; of any of such 
offences respectively, shall be liable to be transported beyond the 
seas for wy term not exceeding fifteen years, nor less than ten years, 
or to be imprisoned for any term not exceeding three years. 

Indictment. 

Commeneeme^ as ante, p, 169]—in the county aforesaid, one 
thousand hopbinds, the property of one J. N., then and there grow- 
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ing on poles in a certain plantation of hops of the said J. N. there 
situate, then and there feloniously, unlawfully, and maliciously did 
cut and destroy, or otJtermse destr<^^*y, against the form 

of the statutes in such case made and provided, and against the psace 
of our lady the Queen, her crown and dignity. 

Felony^ transportaiion for not more than fifteen years^ nor leas than 
tm yearSy or imprisonment not exceeding three yearsy 7 W. 4 df 1 Viet, 
c, 90, s. 2, with Of; without hard laJbonr, and with or withovt solitary 
confinemmty such confinement not exceeding one month at any one timcy 
nor three months in any one year. Id, s, 3. (jantSy p, 195). 

Evidence, 

Prove that the defendant cut or otherwise destroyed the hopbinds, 
or some part of them, as alleged ; that they were at the time grow¬ 
ing^ in a plantation of hops, situate as described; and that the plan¬ 
tation belonged to J. N. Prove also, that the act was done maliciously. 
{See anteyp, 314). 

• . - 

DBSTBOTINO TREES, &C. 


. Statute, 

7 8 6r. 4, c. 30, s. 19]—Enacts, that if any person shall unlaw¬ 

fully and maliciouslv cut, break, bark, root up, or otherwise destroy 
or damage, the whole or any part of any tree, sapling, or shrub, or 
any underwood, reopcctively grovring in any park, pleasure-ground, 
garden, orchard, or avenue, or in any ground adjoining or belonging 
to any dwelling-house, every such offender (in case the amount of the 
injury done shall exceed tlie sum of one pound) shall be guilty of 
felony, and, being convicted thereof, sliall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of seven 
years, or to be imprisoned for any term not exceeding two years ; 
and, if a male, to be once, twice, or thrice publicly or privately 
whipped, (if the court shall so think fit), in addition to such im¬ 
prisonment ; and if any person shall unlawfully and maliciously cut, 
break, bark, root up, or otherwise destroy or damage, the whole or 
any part of any tree, sapling, or shrub, or any un(&rwood, respec¬ 
tively growing elsewhere than in any of the situations hereinbefore 
mentioned, every such offender (in case the amount of the injury 
done shall exceed the sum of five pounds) shall be guilty of felony, 
and, bein^ convicted thereof, shall be liable to any of the punish¬ 
ments which the court may award for the felony hereinbefore last 
mentioned. 


Indictment for cuttingy S^c,, Trees, ^c,, in Farhs, S^e,, Value 

above 11, 

Commencement as ante, p, .160]—in the county aforesaid, two elm 
trees, C*the whole or any part of any tree, sapling, or shrub, or 
any underwood**) the property of J. N., then and there growing in a 
certmn park,pleasure-ground, garden, orchard, or avenue, or 

Q 3 
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any ground aAjmning or belonging to a dwelling-housd*') of the said J. 
N., there situate, then and there feloniously, unlawfiiUy, and mali¬ 
ciously did cut and damage, (** cut, break, hark, root up, or otherioi^ 
destroy or damage**), thereby then and there doing injury to the said 
J. N. to an amount exceeding the sum of one pound, to wit, the 
amount of two pounds ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. A count may he added for dating toith intent to 
steal the trees. (See ante, p, 207). 

Felony, transportation for s&sen years, or imprisonment, {with or 
without hard labour for the whole or any part of the imprisonment, and 
with or without solitary confinement, 7 ^ 8 6^. 4, c. 30, s. 27, {ante,p, 
323), such confinement not exceeding one month at any one time, nor three 
months in any one year, 7 W.4:&\ Viet. c. 90, s. 5, {ante, p. 169)), 
not exceeding two years; and, if a mate, to he once, twice, or thrice 
publicly or privatdy whipped, in addition to the imprisonment, if the 
court shall think fit. 7 8 Cr. 4, c. 30, s. 19. 

Evidence, 

Prove that the defendant "cut, broke, barked, rooted up, or other¬ 
wise destroyed or damaged’* (these are the words in the statute) one 
or more of the trees mentioned in the indictment, and that the injury 
done exceeds the sum of one pound. A variance in the number of 
tresis not material. Prove that the trees, at the time, were grow¬ 
ing m a park, situate as described in the indictment, (or, **ina 
ple^ure-ground, garden, orchard, or avenue, or in any ground ad¬ 
joining or belonging to a dwelling-house”) ; see R. v. Hodges, M. 
4* M. 341, {ante,p. 207) ; and that they were the property of J. N. 
Prove, also, that the trees were cut maliciously; {see ante,p. 314) ; 
but, if it be doubtful whether the defendant did not intend to steal 
the trees, add a count to meet that. {See ante, p. 104). 


Indictment for cutting, S^c., Trees, &;c., gromng elsewhere. Value 

above hi, 

CommenccTnent as ante, p. 1691—^in the county aforesmd, ten elm 
trees,^ {see the last preced^), the property of J. N., then and there 
growing in a certain close, (" elsewhere than a park** &:c., see the 
last precedent), of the said J. N., there situate, then and there feloni¬ 
ously, unlawfully, and maliciously did cut and damage, (see the 
last precedent), thereby then and there doing injury to the said J. N. 
to an amount exceeding the sum of five pounds, to wit, the amount of 
six pounds ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. 

Fewny, See the last precedent, 7 8 £r. 4, c. 80, s, 19. 

Evidence, 

^ Prove that the defendant cut, &c., the trees mentioned in the in¬ 
dictment, or some of them : that the trees were the property of J. N. 
that is, that they were growing on lan^ belonging to him, or in his 
occupation ; that the damage exceeds 51 .; and that the cutting was 
done maliciously. (See ante, z>. 814). It is not necessary to prove 
that the trees grew elsewhere than in a park, &c. 
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DESTROYINa TREES, &C., AFTER PREVIOUS CONVICTIONS. 


Statute. 

7 8 6r. 4, c. 30, s. 20]—Enacts, that if any person shall unlaw¬ 

fully and maliciously cu^ break, bark, root up, or otherwise destroy 
or damage, the whole or any part of any tree, sapling, or shrub, or 
any underwood, wheresoever the same may be respectively growing, 
the injury done being to the amount of one shilling at the least, 
every sucn offender, being convicted before a justice of the peace, 
shall, for the first ofience, forfeit and pay, over and above the 
amount of the injury done, such sum of money, not exceeding five 
pounds, as to the justice shall seem meet; and if any^ person so con¬ 
victed shall afterwards be guilty of any of the said offences, and 
shall be convicted thereof in like manner, every such offender shall, 
for such second offence, be committed to the common gaol or house 
of correction, there to be kept to hard labour for such term, not ex¬ 
ceeding twelve calendar months, as the convicting justice shall think 
fit; and if such second conviction shall take place before two justices, 
they may further order the offender, if a male, to be once or twice 
publicly or privately whipped, after the expiration of four days 
from tne time of such conviction; and if any person so twice con¬ 
victed shall afterwards commit any of the said offences, such offender 
shall be deemed guilty of felony, and being convicted thereof, shall 
be liable to any of the punishments which the court may award for 
the felony hereinbefore last mentioned, {s, 19, antCyp. 345). 

Sect. 40]—Enacts, that every justice of the peace, before whom 
any person shall be convicted of any offence against this act, shall 
transmit the conviction to the next court of general or quarter 
sessions which shall be holden for the county or place wherein the 
offence shall have been committed, there to be kept by the proper 
officer among the records of the court; and upon any indictment or 
information against any person for a subsequent offence, a copy of 
such conviction, certified by the proper officer of the court, or proved 
to be a true copy, shall be sufficient evidence to prove a conviction 
for the former offence, and the conviction shall be presumed to have 
been unappealed against, until the contrary be shewn. 


Indictment, after Two previous Convictions, for GuUing Trees, S^c. 
wheresoever growing, Value Is. 

Commmeement as in the precedent, ante, p. 208^ stating the two pre- 
vUms convictions, to the end]—A.nd the jurors aforesaid, upon their 
oath aforesaid, do further present, that the said J. S., late of the 
parish aforesaid, in the county aforesaid, labourer, afterwards, and 
afler he had been so twice convicted as aforesaid, to wit on the third 
day of August, in the year last aforesaid, at the parish aforesaid, in 
the county aforesaid, one other elm tree, the whole or any mrt of 
any tree, sapling, or shrub, or any underioooa ”), the property of J. N., 
then and there growing, feloniously, unlawfully, and maliciously did 
cut and damage, {“cm, hreak, hark, root up, or otherwise destn^**). 
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thereby then and there doing injury to the said J. N. to the amount 
of two shillings; against the fonn of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felmy, Sm the last precedent hut one. 7 Sf 8 G. 4, c. 30, s. 20. 

Evidence. 

Prove the two previous convictions by an examined or certihed 
copy. (See ante, p. 125 ; 7 S^8G. 4, c. 30, «. 40, supra). Prove the 
identitv of the defendant; and prove that he cut and damaged the 
tree, the property of J. N,; prove that it was done maliciously ; 
(see ante, p. 314); and prove that the damage exceeds la. 


DESTBOYING PLANTS, &C. 


Statute. 

7 8 G. 4, c. 30, s. 21]—^Enacts, that if an^ person shall unlaw¬ 

fully and maliciously destroy, or damage with intent to destroy, any 
plant, root, fruit, or v egetable production, growing in any garden, 
orchard, nursery ground, hothouse, greenhouse, or conservatory, 
every such offender, being convicted thereof before a justice of the 
peace, shall, at the discretion of the justice, either be committed to 
the common gaol or house of coiTection, there to be imprisoned only, 
or to be imprisoned and kept to hard labour, for any term not ex¬ 
ceeding six calendar months, or else shall forfeit and pay, over and 
above the amount of the injury done, such sum of money, not ex¬ 
ceeding twenty pounds, as to the justice shall seem meet; and if any 
person so convicted shall afterwards commit any of the said offences, 
such offender shall be deemed guilty of felony, and being convicted 
thereof, shall be liable to any of the punislimcnts w'hich the court 
may award for the felony hereinbefore last mentioned, (s. 19, ante, 
p. 346). 


Indictment after a previous Conviction, for destroying Plants, 8^e., in 

a Garden, ^e. 

Commencement as in the precedent, ante, p, 208, setting out the 
conmetion to the end] —^And the jurors aforesaid upon their oath afore¬ 
said, do further present, the said J. N., late of the parish of B., in 
the county of M., labourer, afterwards, and after ne was so con¬ 
victed as aforesaid, on the third day of August, in the year afore¬ 
said, at the parish of B., in the said county of M., twenty pounds 
weight of grapes, (*'any plant, root, fruit, or vmetcMe produetion^*) 
of the value of five shillings, the property of J. N., in a certain 
garden, (“i« any garden, orchard, nursery-ground, hothouse, green¬ 
house, or conservatory'*), of the smd J. N., there situate, then 
and there growing, then and there feloniously, unlawfully, and 
maliciously did destroy, (*^ destroy, or damage with intent to de- 
strey *,); gainst the form of the statute in such case made and pro- 
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videdy and against the peace of our lady the Queen, her crown and 
dignity. 

Felmy, See the Imtprecedmt but two. 7 8 0.4, c. 30, s. 21. 

/ 

Evidence, 

Prove the former conviction by an examined or certified copy, 
{ante,p, 125), and the identity of the defendant. Prove the second 
offence stated in* the indictment; that the defendant destroyed the 
grrapes; that they were, at the time, growing in the garden of J. N., 
situate as described in the indictment; and tliat the offence was com¬ 
mitted maliciouslv. {Seeante,p.^\^. 

The words “ plant ” or vegetable production ** do not apply to 
young trees. R, v. Hodgesy M. df M. 341. {See antej p. 211). 

■ .»■ '< 

DESTROYING OR DAMAGING WORKS OV ART, &C., IN MUSEUMS, &C. 


Statute. 

8 9 Viet. c. 44, s. 1]—Enacts, that from and after the 

passing of this act, every person who . shall unlawfully and mali¬ 
ciously destroy or damage anything k^t for the purposes of art, 
science, or literature, or as an object oi curiosity, in any museum, 
gallery, cabinet, library, or other repository, which museum, gallery, 
cabinet, library, or other repository is, either at all times, or from 
time to time, open for the admission of the public, or of any consider¬ 
able number of persons, to view the same, either by permission of 
the proprietor thereof, or by the payment of money before entering 
the same, or any picture, statue, monument, or painted glass, in any 
church or chapel, or other place of religious worship, or any statue 
or monument exposed to public view, shall be guilty of a misde¬ 
meanor, and being duly convicted thereof, shall be liable to be impri¬ 
soned for any period not exceeding six months, and if a male, may, 
during the period of such imprisonment, be put to hard labour, or be 
once, twice, or thrice privately whipped, in such manner as the court 
before which such person shml be tried shall direct. 

Sect. 2— Malice against the Ottmer not necessary] —Enacts, that 
every punishment imposed on any person for an offence against this 
act shml apply and be enforced, whether the offence shall be com¬ 
mitted from malice conceived against the owner of the thing damaged 
or destroyed, or not. 

Sect. 3— Apprehension of Offender] —Enacts, that any person found 
coftimitting any offence against this act may be immediately appre¬ 
hended, without a warrant, by any other person, and forthwith 4dcen 
before some neighbouring justice of the peace, to be dealt with ac¬ 
cording to law. 

Sect. 4— Not to affect Right of Action] —Enacts, that nothing herein 
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contuned shall be deemed to affect the right of an^ person to recover 
by action at law damages for the injury so committed. 

Sect. 6— Accessaries^ —^Enacts, that every person who shall abet, 
counsel, or procure the commission of any offence against this act, 
shall be punished as a principal offender. 


Sect. 7. 

EOBOERT. 


FORGERY GENEBAL1.Y. 


Statutes. 

2 iSf 3 W. 4, c. 123, s. 8 —Form of Indictment fw Forgery \—In 
order to prevent justice from being defeated by clerical or verbal in¬ 
accuracies, enacts, that in all informations or indictments for forging 
or in any manner uttering any instrument or writing, it shall not be 
necessary to set forth any copy or fac-simile thereof, but it shall be 
sufficient to describe the same in such manner as would sustain an 
indictment for stealing the same ; any law or custom to the contrary 
notwithstanding. 

11 6?. 4(^1 W. 4f€.66,s.24 — Fenue/or Forgery] —Enacts,that if any 
person shall commit any offence against this act, or shall commit any 
offence of forging or altering any matter whatsoever, or of offering, 
uttering, disposing of, or putting off any matter whatsoever, knowing 
the same to be forged or altered, whether the offence in any such cose 
shall be indictable at common law, or by virtue of any statute or 
statutes made or to be made, the offence of every such offender may 
be dealt with, indicted, tried, and punished, and laid and charged 
to have been committed, in any county or place in which he shall be 
apprehended or be in custody, as if his offence had actually been com¬ 
mitted in that county or place ; and every accessary before or after 
the fact to any such offence, if the same be a felony, and every person 
aiding, abetting, or counselling the commission of any such offence, if 
the %me be a misdemeanor, may be dealt with, tried, indicted and 
punished, and his offence laid and charged to have been committed, 
m any county or place in which the principal offender may be 
tried. 

Sect. 28 —Criminal Possession and Intent—Explanation of Tf^ms 
usedl \—Declares and enacts, that where the having any matter in 
the custody or possession of any person is in this act expressed to be 
an offence, if any person shidl nave any such matter in nis personal 
custody or possession, or shall knowingly and wilfully have any such 
matter in any dwelling-house or other building, lodging, apartment, 
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field, or other place, open or inclosed, whether beloni^g to or occupied 
by himself or not, and whether such matter shall be so had for his 
own use or for the use or benefit of another, every such person shall 
be deemed and taken to have such matter in his custody or possession, 
within the meaning of this act; and where the committing any 
offence with intent to defraud any person whatsoever is made punish¬ 
able by this act, in every such case the word ** person shall through¬ 
out this act be deemed to include his majesty or any foreign prince 
or state, or any body corporate, or any company or society of persons 
not incorporated, or any person or number of persons whatsoever 
who may be intended to be defrauded by such offence, whether such 
body corporate, company, society, person, or number of persons shall 
reside or carry on business in England or elsewhere, in any place 
or country, whether under the dominion of his majesty or not; and 
it shall be sufficient in any indictment to name one person only of 
such company, society, or number of persons, and to allege the 
offence to have been committed with Intent to defraud the person 
named, and another or others, as the case may be. 

Sect. 30 —Forging and uttering in England Instruments made and 
payable out of England, and vice versa^ —Provides, declares, and 
enacts, that where the forging or altering any writing or matter 
whatsoever, or the offering, uttering, disposing of, or putting off 
any writing or matter 'whatsoever, knowing the same to be forged 
or altered, is In this act expressed to be an offence, if any person 
shall, in that part of the United Kingdom called England, forge or 
alter, or offer, utter, dispose of, or put off, knowing the same to be 
forged or altered, any such writing or matter, in whatsoever place 
or country out of England, whether under the dominion of his ma¬ 
jesty or not, such writing or matter may purport to be made, or may 
have been made, and in whatever language or languages the same or 
any part thei*eof may be expressed, every such person, and every 
person aiding, abetting, or counselling such person, shall be deemed 
to be an offender within the meaning of this act, and shall be punish¬ 
able thereby in the same manner as if the writing or matter had 
purported to be made, or had been made, in England : and if any 
person shall in England forge or alter, or offer, utter, diimose of^ 
or put ofi‘, knowing the same to be forged or altered, any bill of ex¬ 
change, or any promissory note for the payment of money, or any 
indorsement on or assignment of any bill of exchange, or promissory 
note for the payment of money, or any acceptance of any bill of ex¬ 
change, or any undertaking, warrant, or order for the payment of 
money, or any deed, bond, or writing obligatory for the payment of 
money, (whether such deed, bond, or writing obligatory shall be 
made only for the payment of money, or for the payment of money 
together with some other purpose), in whatever place or country out 
of England, whether under the dominion of his majesty or not, the 
money payable or secured by such bill, note, undertakmg, warrant, 
order, deed, bond, or writing obligatory, may be, or may purport to 
be, payable, and in whatever language or lanraages the same re¬ 
spectively, or any part thereof, may be expressed, and whether such 
biU, note, undertaking, warrant, or order, be or be not under seal, 
every such person, and every person aiding, abetting, or counselling 
such person 'shall be deemed to be an offender within the meaning 
of this act, and shall be punishable thereby, in the same manner as 



352 Forgery, 

if the money had been payable, or had purported to be payable, in 
England. 

9 Qeo. 4, c. 32, 8, 2 — Comp^mcy of Witnesses! —Enacts, that on any 
prosecution by indictment or information, either at common law or 
by virtue of any statute, against any person, for forging any deed, 
writing, instrument, or other matter whatsoever, or for uttering or 
disposing of any deed, writing, instrument, or other matter whatso" 
ever, knowing the same to be forged ; or for being accessary before 
or after the fact to any such offence, if the same be a felony ; or for 
aiding, abetting, or counselling the co nmission of any such offence, 
if the same be a misdemeanor ; no person shall be deemed to be an 
incompetent witness in support of any such prosecution, by reason 
of any interest which such person may have, or be supposed to have, 
in respect of such deed, writing, instrument, or other matter. 

11 6?. 4 1 W, 4, c. 66, s, 1 —Punishment for Forgery in general] 

—^Whereas several offences relating to forged writinp;s, and to other 
forged and counterfeit matters, and to false personation, false oaths, 
false entries, and other false matters, are now by virtue of several 
statutes punishable with death: and whereas it is expedient that 
none of those offences shall hereafter be punishable witn death, un¬ 
less the same shall be made punishable with death by this act; and 
also that the statutes concerning such of those offences, whether 
punisliable with death or otherwise, as may more frequently or seri¬ 
ously aflect the interests of his majesty or his subjects, should be 
amended, and consolidated into this act: be it therefore enacted, 
that where, by any acts now in force, any person falsely making, 
forging, counterfeiting, erasing, or altering any matter whatsoever, 
or uttering, publishing, offering, disposing of, putting away, or mak¬ 
ing use of any matter whatsoever, knowing me same to be falsely 
made, forged, counterfeited, erased, or altered, or any person demand¬ 
ing or endeavouring to receive or have anything, or to do or cause to 
be done, any act, upon or by virtue of any matter whatsoever, know¬ 
ing such matter to be falsely made, foig;ed, counterfeited, erased, or 
altered, would, according to the provisions contained in any of the 
said acts, be guilty of Mony, and liable to suffer death as a felon; 
or where, by any acts now in force, any person falsely personating 
another, or falsely acknowledging anything in the name of another, or 
falsely representing any other person than the real party to be such real 
party, or wilfully making a fuse entry in any boolc, account, or docu¬ 
ment, or in any manner wilfully falsiwing any part of any book, ac¬ 
count, or document, or wilfully making a transfer of any s^k, 
annuity, or fund, in the name of any person not being the owner 
thereof, or knowingly taking a false oath, or knowingly making a 
false affidavit or Mse affirmation, or demanding or receiving any 
money or other thing by virtue of any probate or letters of admim- 
stration, knowing the will on which such probate shall have been 
obtained to have been false or forged, or knowing such probate or 
letters of administration to have been obtained by means of any false 
oath or false affirmation, would, according to the provisions contained 
in ai^ of the said acts, be guilty of felony, and liable to suffer death 
as a telon; or where, by any acts now m force, any person making 
or using, or knowingly having in his custody or possession, any 
frame, mould, or instrument for the making of paper, with certmu 



353 


Forgery, 

words visible in the substance thereof, or any j^erson making such 
paper, or causing certain words to appear visible in the substwce of 
any paper, would, according to the provisions contained in any of the 
said acts, be guilty of felony, and liable to suffer death as a fel^n ; 
then, and in each of the several cases aforesaid, if any person shall, 
after the commencement of this act, be convicted of any such felony 
as is hereinbefoi’e mentioned, or of aiding, abetting, counselling, or 
procuring the commission thereof, such person shall not suffer death 
for the same, unFess the same shfJl be made punishable with death 
by this act; and if the same shall not be made punishable with death 
by this act, in such case every person who shall, after the commence¬ 
ment of this act, be convicted of any such felony, or of aiding, abet¬ 
ting, counselling, or procuring the commission thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
life, or for any term not less than seven years, or to be imprisoned for 
any term not exceeding four years, nor less than two years; provided 
alw'ays, that nothing herein contained shall affect or alter any acts 
relating to the coin of this realm, or to any coin of any other realm 
lawfully current within this realm. 

Sect. 2^^-—Punishment hy 5 EUz. e. 14, repealed, and other Fu/nish- 
ments suhstituiedji —And whereas by an act passed in the fifth year 
of the reign of Queen Elizabeth, intituled ** An Act against Forg&rs 
of false Deeds and Writings,** it is, amongst other things, provided, 
that every person convicted of any of the offences first enumer¬ 
ated in that act shall pay to the party grieved his double costs and 
damages, and shall forfeit to the crown the whole issues of his 
lands and tenements during his life, and shall also suffer imprison¬ 
ment during his life ; and whereas there are certain acts by which 
persons convicted of certain offences, mentioned in those acts, are 
subjected to the same pains and penalties as are imposed by the 
said act of Queen Elizabeth for the offences first enumerated in 
that act; and whereas the said act of Elizabeth is hereinafter re¬ 
pealed ; and it is expedient to substitute other punishments in lieu 
of the punishments of that act, so far as the same have been adopted 
by any other acts: be it therefore enacted, that every person who 
shall, after the commencement of this act, be convicted of any of¬ 
fence which is now subjected by any act or acts to the same pains 
and penalties as are imposed by the said act of Queen Elizabeth for 
any of the offences first enumerated in that act, shall be guilty of 
felony, and shall, in lieu of such pains and penalties, be uable, at 
the discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years, nor less than seven years, or to 
be imprisoned for any term not exceeding three years, nor less than 
one year. 

2 «Sf 3 W, 4, c. 123, s, 1—-Commutation of Punishment for Forgery^ 
—^Whereas, by an act passed in the first year of his present ma- 
je8ir>’'*s reign, intituled “ An Act for reducing into one Act all sttch 
Forger^ as shall hereaft&r he punished with Death, and for otherwise 
ammding the Laws retutive to Fwrgery^* it was provided, that if any 
person should, after the commencement of that act, be convicted of 
any forgery, or other offence therein named or described, for which 
he would, at the time of the passing of that act, have been liable to 
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the punishment of death, he should not suffer death for the same, 
unless the same should be made punishable with death by that act. 
And whereas, by the law and practice now prevailing in Scotland and 
Ireland, the pen^ty of death may be awarded in certain cases for 
forgery, for uttering counterfeit instruments, and for false persona- * 
tion; and whereas, it is expedient to abolish the punishment of 
death for offences of that nature, except so far as relates to wills 
and certain powers of attorney, as hereinafter mentioned: be it 
therefore enacted, that where any person shall, after the passing of 
this act, be convicted of any offence whatsoever, for which the said 
act enjoins or authorises the infliction of the punishment of death, 
or where any person shall, after the passing of this act, be convicted 
in Scotland or Ireland of any offence now punishable with death, 
which offence shall consist wholly or in part of forging or altering 
any Avriting, instrument, matter, or thing whatsoever, or of offering, 
uttering, or disposing of any writing, instrument, matter or thing 
whatsoever, knowing the same to be forged or altered, or of falsely 
personating another, then, and in each of the cases aforesaid, the 
person so convicted of any such offence as aforesaid, or of procuring 
or aiding or assisting in the commission thereof, shall not suffer 
death, or have sentence of death awarded against him, but shall 
be transported beyond the seas for the term of such offender’s life. 

Sect. 2 —Forging Wills and Powers of AUom ^'\—Provides and 
enacts, that notwithstanding anything hereinbefore contained, this 
act shall not be construed to affect or alter the said recited act, or 
any other act or law now in force, so far as the same may authorise 
the punishment of death to be inflicted upon any person convicted, 
either in England, Scotland, or Ireland, of forging or altering, or of 
offering, uttering, or disposing of, knowing the same to be forged 
or altered, any will, testament, codicil, or testamentaiy writing, 
with intent to defraud any body corporate or-person whatsoever, or 
of forging or altering, or of uttering, knowing the same to be forged 
or altered, any power of attorney or other authority to transfer any 
shore or interest of or in any stock, annuity, or other public fund 
which now is or hereafter may be transferable at the Bank of Eng¬ 
land, or South Sea House, or at the Bank of Ireland, or to receive 
any dividend payable in respect of any such share or interest, with 
intent to defraud any body corporate or person whatsoever, or of 
procuring, aiding, or assisting in the commission of any of the said 
offences, but that the punishment for each and every of the said 
offences, and for procuring, aiding, or assisting in the commission 
thereof, shall continue to ^ the same as if this act had not been 
passed.' 

7 W. 4tS( 1 Viet, e. 84. a, l—~Abolition of the Pmiahment of Death in 
Cktses of lorgergl—Recites those provisions of the 11 6?. 4 ^ 1 W. 4, 
c, 66, and 2 Jc 3 W, 4. e. 123, (whereby the punishment of death 
was retained for the forgery of wills and powers of attorney) hnd 
recites also the 2 iSf 3 W. 4. e, 59, s. 19, the2&3 W, 4, c. 126, s, 64, 
the6^3 W, 4, c. 46, a, 12, and the6 ^6 W,4,e. 61, a. 6, wherdg 
certain forgeries therein parUcularlg menthned were made capstaVg 
pnniadwwU; {se^ them stated, post, p, 396); and enacts, that if any 
person shall, after the commencement of this act (1 Oct. 1837), be 
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convicted of any of the offences hereinbefore mentioned, such per¬ 
son shall not suffer death, or have sentence of death^ awarded against 
him for the same, but shall be liable, at the discretion of the court, 
to be transported beyond the seas for life, or for any term not less 
than seven years, or to be imprisoned for any term not exceeding 
four years, nor less than two years. 

Sect. 2 —Commutation of Punishment of Transportation for 
— B&ntes the 2 Q W, 4, c. 123, s, 1, p, 369), 3 ^4 W^, 

• 4, e. 44, s, 8, (whereby the offenders were subjected to impri¬ 
sonment before transportation for life), and also the 8 ^ 4 Tr, 4, 
c. 61, s. 27, {see post, p. 396); and enacts, that so much of the 
three lastly hereinbefore in part recited acts as relates to the pun¬ 
ishment of persons convicted of offences for which they are liable 
under the said act of 2 3 W. 4, or 3 4 4, to be transported 

for life, shall, from and after the commencement of this act, be and 
the same is hereby repealed ; and that, from and after the passing of 
this act, every person convicted of any of such offences shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
the term of the natural life of such person, or for any term not less 
than seven years, or to be imprisoned for any term not exceeding four 
years, nor less than two years. 

11 (7. 4 1 TV. 4, e. 66, s. 2^Plaee and Mode of Imprisonment 

for Forgery^ —Enacts, that where any person shall be convicted of 
any offence punishable under this act, for which imprisonment may 
be awarded, it shall be lawful for the court to sentence the offender 
to be imprisoned, with or without hard labour, in the common gaol 
or house of correction, and also to direct that the offender shaU be 
kept in solitary confinement for the whole or an;^ portion or portions 
of such imprisonment, as to the court in its discretion shall seem 
meet. \Byt see 7 TV, 4^1 Viet, c, 90, s, 5, ante, p, 169.] 

7 TV. 4 3^1 Viet. e. 84, s, 3]—Enacts, that when any person shall 
be convicted of any offence punishable under this act, for which 
imprisonment may be awarded, it shall be lawful for the court to 
sentence the offender to be imprisoned, with or without harf labour, 
in the comnaon gaol or house of correction, and also to direct that 
the offender shall be kept in solitary confinement for any portion or 
portions of such imprisonment, not exceeding one month at any one 
time, and not exceeding three mouths in any one year, as to the 
court in its discretion shall seem meet. 

Indictment. 

Middlesex, to wit:-—The jurors for our lady the Q,ueen upon their 
oath present, that J. S., late of the parish of B«, in the county of M. 
labourer, on the third day of August, in the ninth jrear of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, feloniously did forge a certain [here tume the instrument] 
which smd forged —is as follows: that is to say, {here set out tM 
instrument oe^mStim {see ante, p. 46)] with intent to defraud one 
J. N.; against the form of the statutes in^uch case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. {2nd Count.) And the jurors aforesaid, upon their oath 
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aforesaid, further present, that the said^ J. S. afterwards, to wit, on 
the day and year aforesaid, at the parish aforesaid in the county 
aforesaid, feloniously did foi^e a certain other ^stat9 the instrument 
forged as in an indictment for a larceny of the tn^rument, 2^3 W. 
4, c. 123,3, (ante, p, 350)^ with intent to defraud the said J. N.; * 
against the form of the statutes in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
(Qrd'Count.) And the jurors aforesaid, upon their oath aforesaid, 
ao farther present, that the said J. S. afterwards, to wit, on the day 
and year aforesaid, at the parish aforesaid, in the county aforesaid, 
feloniously did ofiFer, utter, dispose of and put off, a certain other 
forged —which said last-mentioned forged —— is as follows ; that 
is to say, \here set oia the instrument verhatim\ with intent to defraud 
the said J. N., (he the said J. S. at the timene so uttered and pub¬ 
lished the said last-mentioned forged-as aforesaid, then and there 

well knowing the same to be forged) ; against the form of the statutes 
in such case made and provided, and arainst the peace of our lady the 
Queen, her crown and dignity. (Uh Count.) And the jurors afore¬ 
said, upon their oath aforesaid, do further present, that the said J. S. 
afterwards to wit, on the day and year aforesaid, at the parish afore¬ 
said, in the county aforesaid, feloniously did offer, utter, dispose of, 
and put off a certain other forged [os in the second €omif\, with intent, 
&c. j_as in the last coun^.] As to the venue in forgery, see ante, pp. 19, 
350. Where the prisoner is tried in the county tohere he is in custody, 
under the 11 6^. 4 4 1 4, c. 66, s, 25, the forgery may be alleged to 

have hem committed in that county, and there need not he any averment 
that the prisoner is in custody there. R. v. James, 7 C. Sf P. 553. The 
offence of forgery is not triable at any quarter sessions, or before any 
recorder. 5^6 Viet. e. 38, s. 1, (ante, p. 69). 

This indictment is not intmded as a general precedent to serve in all 
eases of forgery; because the form in each particular case must dapmd 
upon the statute on, which the indictment is framed. But unth the assis¬ 
tance of it, and upon an attentive considercUion of the operative words in 
the statute creating the offence, the pleader can find no aiffkuUy in fram¬ 
ing an indictment in any case not particularly mentioned h^eafter in 
this section. 

The forgery should, in prudence, be alleged in the words of the 
statute on which the indictment is framed^ but if the iridictmertt con¬ 
tain the operative words of the statute, the insertion of other terms,also 
will not vitiate it. B. v. Brewer, QC.6^ P. 363. Where an indictment 
comtained two counts, the one for uttering a forged bill of exchange, and 
the other stating that the prisoner, honing in his custody a certain bill of 
exchange with a forged acceptance thereon, fehniously did offer, 

(then and there knowing the said acceptance to be forged), the said bill of 
exchange, and the enwnnee proved the acceptance only to he forged ; it 
was objected that the statute tnentions both the bill amd acceptance, and 
therffore the forgery of the hill could not include that of the aece^nce, 
amd that the second count did not contain an express averment that the 
pris^r uttered the forged acceptance; the prisoner woe conmeted, %ut 
the judges held the conviction to be wrong. B. v, Harwell, 1 Mood. C. (J. 
406 ; QC.S^P, 148. If the forgery consist of the alteration of a true 
imtrm^t, the alteration n^ay either be specially alleged, (and this mode 
is advisable, od least in one set of counts, even where the word ** alter ** 
it not in the statute; B. v. Elsvoorth, 2 East, P, C. 986,988); or the 
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alteration may he given in evidence under, and will support, a count 
charging the forgery of the entire inetrument, (See post, in the Evi~ 
denee). 

Before the late statute, 2^8 W. A, c. 123, great care was ne<^S‘ 
sary in setting out the instrument forged; hut that statute renders 
it unnecessary to set forth any copy or fac simile of the instrument 
forged or uttered, and declares that it shaU he sufficient to describe it in 
the same manner cbs in an indictment for stealing the instrument: and 
this statute has been held to apply even to instruments which are not the 
, subjects of larceny, either at common law or by statsUe; as a receipt. Beg, 
V. Vaughan, 8 C, Sf P, 276: Beg, v. Boar^an, 2 M, ^ Boh, 147: or 
a request for the delivery of goods; Reg, v. Robson, ^ C. ^ P, 423, 2 
Mood. C. C, 182. Therefore, a promissory note, MU of exchange, S^c,, 
may be described as “a certain promissory note for the pawnent of 60/.,” 
without stating any value; see R, v. Burgess, 7 C, P. 490: B, v, 
James, Id. 663: so, a deed is sufficiently described by stating the date 
and parties, and as **purporting to be a lease of certain premises therein 
mentioned;” Reg. v. Davies, 2 Mood. C, C, 177; 9 C,^ P. 427 ; see Beg. 
V. Collins, 2 M. Bob. 461. Where the indictment, in setting out the 
forged instrument, also set out the attestation at the foot of it, as part of 
the instrument, but it appeared in evidence, that when the defendant sub¬ 
scribed the instrument, the attestation was not written on it; it was Holden, 
nevertheless, to be no variance. B, v. Dunn, 2 East, P. C, 976. The 
indictment must state what the instrument is, in respect of which the 
forgery was committed. R, v. Wilcox, B, (Sf jB. 60. And the instrument 
must be correctly described; for imtance, if a bill of exchange he described 
as a promissory note, the defendant will be acquitted. See B. v. Hunter, 
R. ^ R. 611: R. V. Birkett, Id, 261. Where the forged instrument is 
actually within the meaning of the statute on which you intend framing 
your indictment, hut does not stfficiently appear to be so on the face of tt, 
you must, if the instrument be set out, not only set out a literal copy of it 
in the indictment, but must also add such averments of extrinsic facts as 
may he necessary to make it appear upon the face of the record, that the 
forged imtrument is one of those intended by, and describedin the statute. 
Thus, for instance, where, by the usage of a pMic office, the bare signa¬ 
ture of a party upon a navy bill operated as a receipt, an indictment for 
forging such a receipt, setting forth the navy bill and indorsement, and 
charging the defendant with having forged “ a certain receipt for money, 
to wit, the sum of twenty-five pounds, mentioned and contained in the 
said paper called a navy bUl, which forged receipt was as follows: that 
is to say,—* William Thornton, William Hunter^ ” was holfen bad, be¬ 
cause it did not shew, by proper averments, that these signatures imported 
a receipt. B. v. Hunter, 2 Leach, 624 ; 2 East, P, C, 928. So, where 
an indictment charged the defendant with forging a receipt in the hand¬ 
writing of Henry Hargreaves, as thus:—Received H. H.,” it was 
holden that the indictment was bad, because there was nothing to shew 
what H. H. meant. R. v. Barton, 1 Mood, C. C. 141. But where, 
upon an indictment for forging a receipt, it appeared that the receipt was 
written at the foot of an account, ana the inaictment stated the receipt 
thus —“ March, 1773. Received the contents above by me Stephen 

Withers,” without setting out the account at the foot of which it was 
written, it was holden sifficient, R. v. Testick, 1 Fast, 181, n.; (see 
ante, p. 46). So the words, Settled, Sam. Hughes,” written at the foot 
of a bill of parcels, were held of themselves to import a receipt of acquit- 
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tcmcCi no averment was necessary that the word ** settled ”, meant 

a receipt or acquittance. R. v. Martin^ 1 Mood. C. C. 483 ; ^ C, ^ P. 
549; overruling R. v. Thompsonf 2 Leach, 910. And see R. v. House¬ 
man, % C. 8( P. 180: Reg, y. Vaughan, Id, 276 ; Reg, v, Boardman, 2 
M, ^ Rob, 147> However, it heu been before observed, that it is now un- 
necessary to set out the instrument ; but these cases are still applicable if 
thf instrument be set out. See Reg, v. Rogers, 9 C. ^ P. 41. 

The intent to defraud is described a« an ingredient of the offence,'in aU 
the statutes upon the subject of forgery, and must consequently be charged 
in the indictment. Where the intent mentioned in the statute is to defraud 
any particular cotporation, Sfc., it mx'st, of course, be so laid in the in¬ 
dictment, But where the intent is described generally to defraud any 
person or persons, it is prudent in the indictment to charge the offence, in 
different counts, to have been committed with intent to defraud each of the 
persons, partnerships, or corporations that might have been defrauded by 
it if the forgery had succeeded. The intent mentioned in the statute 11 
6r. 4, ^ 1 W. 4, c. 66, is to defraud any person whatsoever," and the 
word “ person ” comprehends the King, foreign princes and states, bodies 
corporate, companies, and societies of persons not incorporated, and any 
person or number of persons who may be intended be defrauded, whether 
they reside in England or elsewhere ; and the indictment upon this statute 
may name one only of suck company, society, or nutMer of persons, 
and allege the offence to have been committed with intent to defraud the 
persons so named, and another or others, as the case may be. 11 G. 4 
W,4, c, 66, s. 28. . >. 

As to the second count, for knounngly uttering the forged instrument, it 
is usual and prudent to add it in every ease, lest the prosecutor should 
fail in proof of the actual forgery. But the forgery is of itself an offence, 
aRkouqh the forged instrument have never been uttered. See R. v. EUiot, 
1 Leach, 173; and see 2 Id, 987; R* v. Crocker, R. R, 97< It is 
not necessary to aver to whom the instrument was disposed of. R, y. 
Holden, R. ^ R. 154; 2 Taunt. 334 ; 2 Leach, 1019. 

Some other points relating to the indictment wtU be seen under the 
following head, of emdence. 


Evidence, 

* 

k Fqrge, —^Proof of the altering of a part of a genuine instru¬ 

ment support an indictment charging the defendant with having 
foiged the instrument itself. As, for instance, where the indict¬ 
ment charged the defendant with having made, forged, and counter¬ 
feited a biU cf exchange, the judges held that evidence of his having 
altered the bill, which was originaliy for ten pounds, so as to make 
fit appear to be a bill for-fifty pounds, supported the indictment; 
bvea although the statute, on which the indictment was framed, con¬ 
tained the word “alter*' as well as the word “forge.” R. v. Teague, 
2 East, P, C. 979 •, R, R, QS : see R, v. AtJbin^, 6 O.S^ P. 669.^ 
It is more usukl, however, and perhaps more prudent, at least to' 
one set of counts, to cha^ it as an alteration merely, and to allege 
the alteration specially.. But there is no -doubt that any the slightest 
* alteration of a genuine iiistmment in.a material part, whereby a new 
operation is given to it, is a forgery; as, for instance, making a 
lease of the 'manor of Hale appear to be a lease of the manor of 
Sale, by changing the D to S; 1 Hawk, e. 70, s, 2; making a bill 
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of exchange for eight pounds appear to be for eighty pounds, by 
adding a cypher to the 8; R,y, Msvoorih^ 2 JSast, P. (f. 986, 988; 
altering a banker’s one pound note, by substituting the word ten for 
the word one; B. v. Postf B. Sf B. 101; even altering the notes of 
a country banker, as to the place at which they were made p^alble 
in London, has been holden to be forgery. B. ▼. Tr^le, 2 Taunt. 
328; 164. 

But where the forjgery is,of a mere addition to the instrument, and 
which has not thcf effect of altering it, but is merely collateral to it; 
as, for instance, a forged acceptance or indorsement to a genuine bill 
of exchange; proof of the forgery of the addition will not support an 
indictment charging the forgery of the entire instrument: the forgery 
of such addition must be specially sdleged, and must be proved as 
laid. See B. y. B. B. 261. Forging the signature of the 

drawer to a bill of exchange, however, is the same precisely as forg¬ 
ing the entire bill, and may be laid as such. Where an illiterate 
woman of the name of Dunn represented herself to the prosecutor as 
the widow of a deceased seaman of the name of Wallace, and obtained 
from him a loan of money upon her promissory note: the note was 
written by the prosecutor, and upon his asking her what name he 
should put to it, she answered, “ Mary Wallacehe thereimon sub¬ 
scribed the name “Mary Wallace” to the note; and she affixed her 
mark in the usual place, between the Christian and surname: the 
jjidges held this to be a forgery of the note. B. v. Bunn^ 1 Leach, 
67. And whether the name forged be that of a merely fictitious per¬ 
son, who never existed, or of a person actually existing, is wholly 
immaterial; it is as much a forgery in the one case as in the other; 
B. v. Lewis, F<^. 116: B. v. Wuhs, 2 Fa^, P. C. 957: B. v. Bolland, 
Ib. ; B. V. Lockett, 1 Leach, 94: B, v. Parkes, 2 Leach, 776 ; 2 East, 
P. C. 963; B. v. Fraud, IB.S^ B, 300; B.S^B. 389 : B. v. Sheppard, 

1 Leach, 226; R.'r. 2 Id. 983; 22. jR. 90: B.v. Francis, 

B. <Sf B. 209: and see B: v. W^, 3 B. Sf B. 228 ; B. Sf B. 406: B. 
V. Watts, B. Sf B, 436; provided the fictitious name be assumed for 
the purpose of fraud, in the particular instance in question. B. r. 
Bontien, B. Sf B. 260. So, also, the signing a bill of exchange in the 
name of a non-existing firm, or in the defendant’s own name to re¬ 
present a fictitious firm, witn intent to defraud, is forgery. Beg. v. 
•Bogcrs, 3€.8^P. 629. But it is not forgery fraudulently to induce 
a person to execute ah instrument, on a misrepresentation of its con¬ 
tents. Beg. y. Collins, 2 M. Belt. 461; or to procure his signature 
to a document, the contents of which have' been altered without his 
knowledge. Beg. v. Chadwick, Id. 546.. 

Even where a ihan, upon obtaining discount of a bill, indorsed it in 
a fictitious name, when Jie might have obtained the money as readily 
by indorsing it in his own name, it was holden to be a forgery. iS. t. 
Tc^, 1 Leach, *172; and see R. v. Taylor, 1 Leach, 214,: B. v. Jfar- 
shall, B. S' B.'76: B,y. Whiley,B. ^ B.90: B. v. Francis, B.8fB. 
209. But if a man who has been long knowh by a fictitious name, 
drtwv a bill in that nailie, it will not be a forgery. See R, y, Aickles, 

2 East, P. C. 968: JB. y. Bontien, B. Si B. 260'. Or if a man pass 
' himself off as the indorser of a bill; when in fact he is not so, but the' 
'indorsement is genuine; this cannot be deemed formry, even although 

it be done fer purposes of frftu^ and in concert witli the real indorser. 
B. V. Heoey, 1 Leach, 229; 2 East, P, C. 866. Where a. man drew 
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a bill on Williams & Co., bankers, 8, Birohin Lane, London, and at 
the time he paid away the bill he was asked if the ^wers were 
Williams, Burgess, & Co., the London bankers, and he answered in 
the affirmative; the bill was presented, not at Williams, Buxgese^ & 
Co., who lived at No. 20 in the same street, but at a counting-house, • 
No. 8, where the words “ WillimM 4* Cb.” were on a brass plate on the 
door, and it was there accepted in the name of Williams Co. :** 

1 >roof was given at the trial that the acceptance was not that of Wil¬ 
iams, Burgess, & Co., and that there were no other London bankers 
of that name: the prisoner was convicted; but, upon the point being 
afterwards a^ed before the judges, ten of them held that it was not 
a forgery. Jx. v. Watts, 197; 436. But if a bill, 

payable to J. S. or order, get into the hands of another person of the 
same 'name, and he indorse it, it will be a forgery. Meetd v. Young, 
4 T. B. 28. It is forgery for a person, having authority to fill up 
a blank acceptance for a certain sum, to fill up the bill for a larger 
sum, B. v. Miwter Hart, 1 Mood. C, C, 486 ; 7 C.S^ P. 662. And if 
a party put the name or another to a bill of exchange without his 
authority, it is equally a forgery, although the party expected to be 
abk to meet it when due. B. v. Forbes, 7 C. ^ P. 224: see Beg. v. HUl, 
QC.S^P. 274: Beg. v. Cooke, Id. 682, 

If several combine to forge an instrument, and each execute by 
himself a distinct part of the forgery, and they are not together when 
the instrument is completed, they are nevertheless all guilty as prin¬ 
cipals. B. V. Bingleg, B. B. 446. As, if B. make the paper, C. 
engrave the plate, and D. fill up the instrument, each without 
knowing that the others are employed for that purpose, they are all 
principals. B. v. Dade, 1 Mo^. C. C. 807: B. v. Kirkwood, Id. 
604. So, if several concur in employing another to make a forged 
instrument, knowing its nature, they are all guilty of the forgery. 
Be^ V. Mazean,, ^ C.S^ P. 676. 

That the siraature or other part of the instrument alleged to be 
forged is not of the handwriting of the party, may be proved by any 
person acquainted with his handwriting, either from having seen him 
write, or from being in the habit of corresponding with him. (.dnte, 
p. 140). It is sufficient, prima facie, to disprove his handwriting, 
and he need hot be called to disprove an authority to others to use his 
name; circumstances shewing guilty knowledge are enough. Beg. v. 
HarUg, 2, M.S; Bob. 473. We have seen {ante,p. 146) tliat the party 
himself whose name is forged may be a witness to prove the forgery. 
But the forgery may equally be proved by other witnesses who ai'e 
acquainted with his nand writing,without calling him as a witness; his 
testimony as to the fact of forgery is not deemed the best evidence, and 
that of other persons merely secondary. B. v. Hughes, 2 East, P. C. 
1002; B. V. Maeguire, Ib.; B. dc B. 378. It seems to be doubtful whe¬ 
ther the forgery can be proved by the examination of persons of skill, 
as to the handwriting being genuine or an imitation, from its appear¬ 
ance. Goodiitle v. Braham, 4 T. B. 497: Careg v. Pitt, Peake, Add. Ca. 
130: B. V. Catw, 4 Esp. 117: Gumtg v. Lor^lands, h B. &; Aid. 
330; (see ante, ». 141). On an indictment for uttering a forged will, 
which, it was mleged, had been written ovot pencil marks that had 
been rubbed out, it was held that the ervidehce of engravers, who had 
examined the paper with a mirror and traced the pencil marks, was 
admissible for the prosecution. Beg. r. Thmm WiUiams, QC.d^P. 
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434. Evidence must also be given of the identity of the party whose 
liandwriting is alleged to be forged ; that is, it must be proved ex¬ 
pressly or from circumstances, that the alleged forgery w’as^ intended 
to represent the handwriting of the person whose handwriting it 
proved not to be; or that it was attempted to be uttered as the rand¬ 
writing of a person who never existed. (Ante, p, 369). See R. v. 
Sponsonby, 2 Fast, P. C. 996, 997 ; i?. ▼. Poumes, Id, 997. Where 
the defendant uttered a forged note, and said that] it was drawn 
by W. II. of the Buirs Head, it was holden to be sufficient to prove 
that it vras not of the handwriting of that W. H., although it ap¬ 
peared that there was another W. H. living in the neighbourhood. 
R. V. Hampton, 1 Mood. C, O. 256. Where the prisoner obtained 
money from B. for a cheque on Jones, Loyd, & Co., purporting to 
be drawn by G. Andrews m favour of—— Newman, esq., or bearer, 
telling him that it wad for Mr. Newman of Soho Square, in whose 
'service he had been for three months, and that Mr. Newman had put 
bis name on the back; and it appeared, upon an indictment for lOr-. 
gihg and uttering the cheque that no person of the name of G. An¬ 
drews kept an account with Jones, Loyd, & Co., that Mr. Newman of 
Soho Square did not write his name on the back of the cheque, mid 
that the prisoner Avas never in that gentleman’s service:— Parle, J., 
(after consulting Gaseke, J.), held tins to be sufficient jjmmd fade 
evidence that G. Andrews w’as a fictitious person, and told the jury 
that if G. Andrews really drew the cheque, the prisoner might pro¬ 
duce him, or give some evidence'upon the subject; the prisoner was 
convicted. R, v. Backler, 6 C. Si P. 118. Upon an indictment for 
forging and uttering a bill of exchange, purporting to be drawn by 
T. W. of Nottingham and to be accepted by T. K., Market Place, 
Birmingham, Avhich was passed to the prosecutor by the prisoner, 
who represented his name to be King, of King Square, Avhicli he said 
was chiefly his property ; the prosecutor proved that he had made in¬ 
quiry for T. W. at Nottingham, and could not find him ; that he had 
been twice to Birmingham after T. K., but could find no such person, 
and that he had made inquiries at King Square for the prisoner, 
but could hear of no such person: but lie admitted that ne was a 
stranger at these places, and no person acquainted with them was 
called :— Parke, J., after consulting the judges present, held this suffi¬ 
cient evidence to go to the jury of the bill being a fictitious one, al¬ 
though he told them that it was not very satisfactory, and not the 
usual evidence upon such occasions. R. v. iTmy, 6 U. S^ P. 123. 
Where the prisoner was indicted for forging and uttering a cheque on 
Greenwood & Co., army agents and bankers, purporting to be drawn 
by J. Weston, and a clerk in the army department was called fo prove 
that J. Weston kept no account with his employers ; he also admitted 
that he did not know the names of all the customers, but added, 
that he knew of n# customer named J. Weston, and that, upon in¬ 
quiry of the other clerks, he found that there was no such person;— 
Parke, J., with the concurrence of Patteson, J., and Onrney, B., 
held Ihis to be primd fade evidence, sufficient to call upon tlie 
prisoner to shew who J. Weston really was. R. v. Brannan, 6 C. S^ 
P, 326. 

It Avas at one time doubted Avhether the forgery of an instrument 
in this country, payable abroad, or the uttering of an instrument in 
riiis country, forged and payable abroad, was an offence within some 

R 



362 Forgery, 

of the repealed statutes; see R. v. XHck^ 1 Leach^ 68 : R, v. 

R. Sf R. 71; although it was afterwards decided that it was. R. v. 
Kirkwoodf 1 Mood. C. C. 311. But these doubts were removed by 
the statute 11 G, 4c 6^1 fK 4, c. 66, s. 30, (ante, p, 361), which makes 
it an offence, punishable in the same manner as if the instrument 
were made or pui'ported to be made, or the money were payable or 
purported to be payable, in this country, to forge or alter, or know- 
mgly offer, utter, dispose of, or put off in this country any instrument 
or writing, the foigeiy, &c. of which is punishable by that act, in 
whatsoever place it may be made, or purport to be made, or to forge 
&c., or knowingly offer, &c., in this country, any bill of exchange or 
promissory note for the payment of money, or any indorsement or 
assignment of any bill of exchange or promissory note for the pay¬ 
ment of money, or any acceptance of any bill of exchange, or any 
undertaking, warrant, or order for the payment of money, or any 
deed, bond, or writing obligatory for the payment of money, (whe¬ 
ther such deed, bond, or writing obligatory snail be made only for the 
payment of money, or for the jiayment of money together with 
some other purpose), in whatever place out of England the money 
payable or secured tnereby may be or may purport to be payable. 

Which soAd forged - is as folloios, <Sfc.3—The instrument, if set 

out, must, when given in evidence, correspond exactly with that set 
out in the indictment; the slightest variance will be fatal. (Ante, 
p. 102). A mere literal variance, indeed, (that is, where the omission 
or addition of a letter docs not alter or change a word, so as to make 
it another word, 2 Salt. 6(51; Cowp. 229), will not be material; as, 
for instance, “ i-eceivd ” for ** received; ” R. v. Hart, 1 Leach, 146; 2 
East, P. C. 977; “undertood” for “understood,” R, v. Beach, 
Cowp. 229; “ IVlesses.” for “ Messrs.,” R. v. Oldfield, 2 Russ. 376, or 
the like. (Ante, p. 102). It is not, liow'evcr, now necessary that the 
instrument should be set out in tlie indictment; 2 3 W. 4, c. 123, 

(ante, p. 360); and, in order to avoid a variance, a count should al¬ 
ways be framed upon this provision. 

Sewing to the parchment on which the indictment is written im¬ 
pressions of forged notes taken from engraved plates, is not a legal 
mode of setting out the notes in the indictment. R. v. Harris, R. v. 
Moses, R. V. Balls, 7 C. P. 429 ; R. v. Warshasier, 1 Mood. C. C. 
466. If the instrument forged be in a foreign language, it must be 
set out in that language, and a complete and accurate translation must 
also be set out. See R. v, SsudursMe, 1 Mood. G. C. 419: R. v. 
Warshaner, Id. 466; R. v. Harris, 7 C. ^ P. 416, 429. But counts 
under the 2 Sf 3 W. 4, c. 123, s. 3, stating the plates to have en¬ 
graved on them, in the Polish language, a promissory note for the 
payment of money, to wit, for the payment of five florins, pur¬ 
porting to be a promissory note for payment 4K>f money of a cer¬ 
tain foreign prince, without stating the value, were held good after 
verdict, % virtue of 7 G. 4, c. 64, s. 21, R. v. Warshaner, JR. v. 
Harris, supra. * 

The instrument must appear, upon the face of it, to have been 
made to resemble a true instrument of the denomination mentioned 
in the indictment, and in the statute upon which it is framed, so as 
to be capable of deceiving persons using ordinary observation, ac¬ 
cording to their means of knowledge, see R. v. Colilcot, 2 Leach, 
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1048 ; 4 Taunt, 800; R. B. 212, 229: B. v. Jonee^ 1 Leach^ 204, 
although not, perhaps, those scientifically acquainted with such in¬ 
struments. See R. V. Hoost, 2 Ea^t P. C. 960. Even where, upon 
an indictment for forging a bank note, there appeared to be no water¬ 
mark in the forged note, and the word pounds ” was omitted in 
the body of it, the defendant being convicted, the judges held the 
conviction to be right. B. v. Elliot^ 1 LeaxJi^ 176. So where the 
defendant was indicated for forging the will of Peter Perry, and the 
will produced in evidence commenced “1, Peter Perry,” but was 
•subscribed “ John Perry, his mark; ” but it was also stated in evi¬ 
dence, that upon this rejjjugnancy, being remarked to the prisoner, he 
said that he had by mistake written John ” instead of “ Peterf' 
and that the mark was that of Peter Perry; the defendant was con¬ 
victed ^and executed. R. v. Fitsgeraldf 1 Lcachy 20. But, if, on 
the other hand, the instrument do not appear to be such as probably 
might be imposed upon pernons to whom it was likely to be uttered 
as a true Instrument of the denomination mentioned in the indict¬ 
ment, the defendant must be acquitted. Where the defendant was 
indicted for forging a wdll of lands, and the will produced was at¬ 
tested (before the stat. 1 Viet, c, 26) by two witnesses only, 'the 
judges held that the defendant could not be convicted, although it 
did not appear, either in evidence or upon the face of the will, whe¬ 
ther the lands were freehold or not; for they must be presumed to 
be freehold, unless the contrary appeared. R. v. Wall, 2 East, P. C. 
963. So, a biU of exchange for three guineas, not attested as re¬ 
quired by stat. 17 G, 3, e. 30, s. 1, was holdeu by the judges not to 
be the subject of an indictment for forgery, as a bill of exchange ; 
because, if it were a genuine instrument, it would be absolutely void 
for want of the attestation. R. v. Moffat, 1 Leach, 431. So, a bill 
of exchange or country liaiik note, which, for want of a signature, is 

incomplete, or a navy bill payable to-or order, R. v. Richards, 

R. R, 193 ; R. v. Randall, Id. 195: J?. v. Pateman, R. 6^ R. 455 : 
Reg. V, BuUermck, 2 M. 4’ Rob. 190, is not the subject of an in¬ 
dictment for forgery. Sec R, v. Burke, R. R. 49G. But a man 
may be convicted of forging a will, although it appear in evidence 
that the pretended testator is alive; R. v. Sterling, 1 Leach, 99: 
R. V. Coogan, Id. 499; for the instrument, if genuine, w'ould be a 
will, notwithstanding the testator were still alive ; his death would 
merely give effect to the instrument. So, a man may bo indicted 
for forging and uttering a bill of exchange, although the name of the 
payee was not indorsed on it; R. v. Tricks, R. R. 149; or even 
altnough the bill W'ere not stamped. R. v, Hauokesvoood, 2 T. R. 
600 ; 1 Leach, 267 ; {antc,p. 141) ; if. v. Reculist, 2 Leach, 703. So, 
a man may be indicted for tbigiug an instrument, which, if genuine, 
could not be made available, by reason of some circumstance not 
appearing upon the face of the instrument, but to be made out by 
extrinsic evidence. See R. v. McIntosh, 2 Leach, 883; 2 East, P. U. 
942. Thus, a man may be indicted for forging a deed, though not 
made in pursuance of the provisions of particular statutes, requiring 
it to.be in a particular form : B. v. Lyon, R. 6^ R. 255 : R. v. From, 
Id. 389 ; 1 B. 8^ B. 300: or for forging a cheque, though it be post¬ 
dated. Reg. V. Taylor, \C.8t, K. 213. 

WUh irdeta to defraud J. iV.]—It is not necessary to prove that 

n 2 
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J. N, was actually defrauded by the forgery; R* v. Croohe, 2 ikr, 
901: R* T. Goate, 1 Ld, Raym* 737; if, from circuiristances, the 
jury can presume tliat it was the defendant’s intention to defraud 
J. N.,—^ii in fact J. N. might have been defrauded if the foi^ry 
had succeeded,—it is sufficient to satisfy this allegation in the indict-* ‘ 
ment; for where the intent to defraud exists in the mind of the 
defendant, it is sufficient, though, from circumstances of which he 
is not apprised, he could not in fact defraud the proseciitor; R. v. 
Holden^ R. R* 164; even though the party to whom the forged 
instrument is uttered believes that the defendant did not intend to 
defraud him. R. v. Sheppard, R. 8f R. 168; see R. v. Harvey, 2 B. 
Si G. 261. Where a foiled bill of exchange, payable to the order of 
the defendant, was given as a pledge only, but to obtain credit, it 
was holden to bo a fraudulent intent within the meaning of the sta¬ 
tute. R. v. Birkete, R. Si R, 86. A jury ought to infer an intent 
to defraud the person who would have to pay the instrument if it 
were genuine, although from the manner of executing the forgery, 
or from that person’s ordinary caution, it would not be likely to im¬ 
pose on him; and although the object was general, to defraud who¬ 
ever might take the instrument, and the intention of defrauding in 
particular the person who would have to pay the instrument if 
genuine, did not enter into the prisoner’s contemplation. R. v. 
Mazagora, R. S^ A forged cheque drawn on the Worcester 

old bank was presented by the prisoner to Ilufford’s bank at Stour¬ 
bridge, and refused; and upon an indictment for forging and utter¬ 
ing the cheque with intent to defraud the Messrs, fiufford, it was 
objected, that as it was not drnwn upon them, it could not delraud 
them; but Bosanqmt, J., held, that, as it was presented at their 
bank for payment, it was evidence of an intent to defraud them. 
J{. V. Grovoiher, 6 G. S^ P. 316. The fact that the prisoner has 
given guarantees to his bankei's, to wlioni he paid a forged note, to 
a larger amount than the note, does not so completely negative an 
intent to defraud them os to withdmw the case from the considera¬ 
tion of the jury. R, v. James, 7 G, Sf P, 163; see Reg. v. Gooke, 
8 G. Si P. 682. 

The words ‘‘with intent,” &c., apply to the verb to which the 
prisoner’s name is the nominative; therefore, a count which states 
that the prisoner “did forge” a promissory note for 60^., “on which 
said promissory note is an indorsement as follows: C. J.,— with 
intent to defraud J. S.,” sufficiently chaiges that the forged note, and 
not the indorsement, was the thing whereby the prisoner intended to 
defraud J. S. R. v. James, supra. 

On the trial of an indictment for foigeiy with intent to defraud A. 
B., “one of the public officers” of a banking company established 
under 7 G. 4, c. 40, A. B. stated that he was the public officer, and 
an examined copy of the return forwarded to the stamp-office under 
that act, in which also he was stated to be so, was put in: but this copy 
liad not the affidavit at the close of the return, which is directed by 
schedule A. of that statute, and the date was left blank. The jubgcs 
held that A. B. was sufficiently proved to be the public officer. Reg. v. 
Garter, 1 G, K, 741: see Edwards v. Buchanan, 3 B, S^ Adol. iQB. 
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2nd Count, 

OffeVf latery dispose of, and put off, —To offer and utter mean 

nothing more than that the party tendered, or attempted to pass oj 
make use of the foiled instrument, with the intent charged in the in¬ 
dictment; these words do not import that the person to wliom the 
forged instrument was tendered actually accepted it with intention to 
retain it, or w’as defr 9 .udcd by it. Accordingly we find that the legis¬ 
lature, wherever they intenefed that tho offence should not be com¬ 
plete without an acceptance on the one part and a relinquishment on 
the other, have described the offence in words of a different and ap¬ 
propriate meaning, such as “ pay and put off,” {see 1 East, P. C. 179), 
or the like. But in stat. 11 6r. 4 4’ 1 4, c. Off, (which is the act of 

most general importance upon the subject of foigery, extending to 
deeds, wills, bonds, bills of exchange, and promissory notes, warrants, 
or orders for the payment of money or delivery of goods, acquittances 
and receipts for money or goods, .and accountable receipts for notes, 
lulls, or other securities for money), the offence of uttering, &c., is 
described by the words “ offer, utter, dispose of, or put off,” which 
include attempts to make use of a forged instrument, as well as cases 
where the defendant has actually succeeded in making use of it. 
Where, on an indictment upon the repealed statute 13 G, 3, c. 79, 
w’hich contained the words “ utter or publish,” it appeared that the 
defendant shewed a forged instrument to a person, with intent* to 
raise a false idea of his substance, and afterwards left the instrument 
under cover, in the custody of that person, it was holden not to be an 
uttering or publishing within these words. E. v. Shukard, R, 4 R* 
200. But the shewing of a forged receipt to a person w'ith whom the 
defendant is claiming credit for it, is an uttering within the 1 TV, 4, 
e. GO, s, 10, though the defendant refuse to part with the possession 
of it. Reg. v. Radford, 1 C. 4 dC. 707. 

Questions have arisen upon the subject of uttering, as to the 
quality of the offences of different parties, viz. whether they were 
indictable as pnnclpals or accessaries. It has been decided, that 
the giving of a forged note to an innocent agent, or to an accomplice, 
that he may utter it, is a disposing of and putting aw-ay of the note. 
R. V. Palmer, 1 E. R. 96 ; R. 4 72; R. v. Giles, i Mood C, C. 

ICC. But were several, by concert, are privy to the uttering of a 
forged note, which is uttered by one only, in the absence of the others, 
(see ante,p. 4), he only who utters it is a principal, but the o.thers are 
accessaries before the tact. R, v. Soares, R. 4 R- 25: R. v. Badeock, 
Id, 249: R, V. Stewart, Id. 363: R. v. Davis, Id. 113: see R. v. 
Morris, Id. 270 ; 2 imeh, 1096: R. v. Harris, 7 C, 4 416. 

To maintain this count, it will be sufficient to prove that the de¬ 
fendant sold or disposed of the forged instrument. The words of the 
statute, 1 W. 4, c. 66, are, ** offer, utter, dispose of, or put off,” and 
the words of the section applicable to the buyer are, “ purchase or 
receive,” {s. 12, post, p, 397), Where the words of the statute are 
only ** utter and publish as true,” the instrument must have been 
uttered as true, and not sold or disposed of as a gorged instrument. 

A conditional uttering is as much a crime as any other. Where 
the defendant gave a forged acceptance, knowing it to be so, to the 
manager of a bank where he kept an account, saying that he hoped 
this biU. would'satisfy the bank as a security for the money he owed 
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them, and the manager replied that that would depend on the result 
of inquiries as to the acceptora: this was holden a sufficient guilty 
uttering. Reg. v. Cooker 8 C, iHf P. 682. 

A certain other false, —This must bo proved as in the first' 

count. {See ante, p. 368). 

% 

With intent to defraud J. iV.]—^this is also proved as on the count 
for forgery. {See ante, p. 303). If, however, the jury are satisfied 
that the prisoner uttered the instrument as true, meaning it to be taken 
as such and that he knew it to be forged, they are bound to infer the 
intent to defraud. Reg. v. Hill, 8 Cl. Sf P. 274: Reg. v. Vaughan, 
Id. 276 : Reg. v. Choke, Id. 682, 680 : Reg. v. Geach, 9 G.S^P. 499. 
H. employed L. to do work for him : L. had a partner S., who took 
no active part in the business, which H. knew. II. knowingly paid 
L. for the wmrk by a forged bill of exchange, wdiich L. indorsed in his 
own name only, and delivered to S., who also indoiaed it in his own 
name and negotiated it. H. was held to be properly convicted on a 
count charging an uttering with intent to defraud L. only. Reg, v. 
Hanson, 2 Mood. C. C. 246 ; C. ^Mar. 334. 

Well knowing the same to he feyrged^ —This is not capable of direct 
proof. It is nearly i«i all cases, therefore, proved by evidence of facts 
from which the jury may presume it. Upon an indictment for dis¬ 
posing of and putting away a forged bank note, knowing it to be forged, 
proof that the defendant has passed other forged notes, if })rovcd by 
legitimate evidence, R. v. Millard, R. R. 245, raises a pi’obuble pre¬ 
sumption that he knew the note, for the passing of which he is now 
indicted, to be forged ; R. v. Wylie, 1 N. R. 92 : R. v. Tattersal, Id, 
94, n,; ante,p. 104 ; and see R. v. Ball, 1 Camp. 324 ; R. <Sj- iS. 132: R. v. 
Hough, R,% R. 120; and if, in addition to this, it be proved that the 
defendant, when he passed these notes, gave a false name or address, it 
amounts to a violent presumption of his guilty knowledge. {See ante, 
p. 123). It has been ruled, nowever, that if a subsequent uttering be 
made the subject of a distinct indictment, it cannot be given in evi¬ 
dence to shew a guilty knowledge in a former uttering. R, v. Smith, 2 
C. ^ P, 633 : R. v. Smith, 4 <7. ^ P. 411. The propriety of this 

distinction may however be questioned ; and in a case of Reg. v. Cad- 
walladkr Lewis, Carnarvon Summ. Ass. 1840, Lord Denman, U. J., 
said, that “he could not conceive how the relevancy of the fact to 
this charge could be affected by its being the subject of another 
charge,” and offered to admit the evidence, although the above cases 
were cited. And in another recent case, Alderson, B., admitted such 
evidence. Reg. v. Acton, 1 Russ. 407. On an indictment under the 
IIG, 4 Sfl W, 4, c. 66, s. 19, for engraving or uttering notes of a foreign 
prince, evidenoq of a recent engraving or uttering notes of another 
loreign prince is admissible in proof of a guilty knowledge. R. v. 
Balb, 1 Mood. C. O. 470 ; 7 CC P. 429. 

The defendant’s statements as to other instruments of the same 
kind, supposed to have been the subject of a ^ilty uttering by him, 
are not, however, aAtissible in evidence. Reg. v. Cooke, Qu.S^P. 
6 ^ 2 . 
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COUxNTERFJJITINO THE OBEAT SEAL, &C. 


Statute. 

11 G.AS^X W. 4. c. 60, s. 23 —Enacts, that if any person shall 
forgo or counterfeit, or shall utter, knowing the same to he forged or 
pounterfeited, the great seal of the United Kingdom, his Majesty’s 
privy seal, any privy signet of his Majesty, his Majesty’s royal sign 
manual, any of his Majesty’s seals appointed by the twenty-fourth 
article of the Union to be kept, used, and continued in Scotland, the 
great seal of Ireland, or the privy seal of Ireland, every such offender 
shall be guilty of high treason, and shall suffer death accordingly; 
provided always, that nothing contained in an act passed in the seventh 
year of the reign of King William the Third, intituled An Act for 
regulating of Trials in Cases of Treason and Misprision of Treason^* 
or in an act passed in the seventh year of the reign of Queen Anne, in¬ 
tituled An Act for the improving the Union of the 2\co KingdotnSy* 
shall extend to any indictment, or to any proceedings thereupon, for 
any of the treasons hereinbefore mentioned. 

Indictment, 

Commencement as mite,p. —in the county aforesaid, the great 

seal of the United Kingdom, the great seal of the United Kingdom, 
his Majesty's privy seal, any privy signet of his Majesty, his Majesty*sr 
royal sign manual, any of his Majesty's seals appoinited ly the twenty- 
fourth article of the Union to he kept and continued in Scotland, the 
great seal of Ireland, or the privy seal of Ireland"), falsely, deceit¬ 
fully, feloniously, and traitorously did forge and counterfeit, against 
tlie duty of his allegiance, against the fonn of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. {2nd Count), And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S. afterwards, 
to wit, on the day and year aforesaid, at the parish aforesaid, in the 
county aforesaid, falsely, deceitfully, feloniously, and traitorously did 
utter a certain other false, forged, and counterfeited great seal as 
aforesaid, then and there well knowing the same to he false, forged, 
and counterfeited, against the duty of his allegiance, against the form 
of the statutes in such case made and provided, and against*the peace 
of our lady the Queen, her crown and dignity.— Add counts seating 
the instrument to which the counterfeit seal was appended. 

Treason, 11 6r.‘ 4, 1 W. 4, c, 66, s. 2, transportatwn for life 

or for not less than seven years, or imprisonment not exceeding four 
nor less than two years, 7 W. 4^1 Vif^, c. 84, s. 2, {ante, p. 365), 
mth or without hard Icdrour, and with or without solitary confinement, 
su<df> confinement not exceeding one month at any one time, nor three 
months in any one year. Id. s. 3, {ante, p. 365). 

Evidence. 

To support the first count, produce the instrument to which the 
forged seal is, appended, and prove by witnesses conversant with the 
genuine seal that the seal produced is counterfeited; ^en prove that 
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the pvisoncr counterfeited the seal, either by direct evidence, or by 
cireumstances from which the jury may infer it. 

To support the second count, prove the seal to be forged as above, 
and the uttering as directed antc^ p. 305. 

The statute applies to a forging of the impression of the seal, and 
not to a counterfeiting of the seal itself, v/hich, though a high mis¬ 
demeanor, is not treason. 1 //afo, 183. Where the prisoner forged 
the draught of a patent, and counterfeited the privy signet to it, and 
so obtained the great seal to the patent, and being indicted for 
counterfeiting the privy signet, it ajjpcai’ed that he liad purposely 
introduced some things and words into tho counterfeit signet which 
were not in the oi'iginal, and had omitted others; tlie court held it 
to be treason. Benson's case, 2 Rol. Rep. 50 ; 1 Hale, 184. The 
mere misuser of tlie great seal is not treason ; 1 Hale, 183; 3 Inst. 
15 ; as, for instance, the taking of the gi'eat seal from an oidginal 
patent and appending it to a pretended patent. 37 II. 8 ; Bro. Ab. 
Treason, 3; 1 Hale, 182 : LeaVs case, 12 Co. 15. So neither is 
tlie alteration of the instrument to which the real seal is appended 
treason, within the meaning of the act. 3 Inst. 15 ; 1 Hale, 183. 

. . 

FORGING AND UTTERING BANK-NOTES, WILLS, AND BILLS, &C. 


Statutes. 

11 4 1 TV. 4, e. G6, s. 3]—Enacts, that if any person shall 

foige or alter, or shall offer, utter, dispose of, or j)ut off, know¬ 
ing the same to be foiled or altered, any Exchequer bill or Ex¬ 
chequer debenture, or any indorsement on or assignment of any 
Excliequer bill or Exchequer debenture; or any bond under the 
common seal of the united company of merchants ofEngland trading 
to the East Indies, commonly called an East India bond or any 
indoi'sement on or assignment of any Eiist India bond, or an}'^ noto 
or bill of excliange of tlie governor and company of the Bank of 
England, commonly called a bank note, a bunx bill of exchange, or 
a bank post bill, or any indorsement on or assignment of any bank 
note, bill of exchange, or bank post bill, or any will, testament, 
codicil, or testamentary writing, or any bill of exchange, or any pro¬ 
missory note for the payment of money, or any indorsement on or 
assignment of any bill of exchange or promissory note for the pay¬ 
ment of money, or any acceptance of any bill of exchange, or any 
undertaking, warrant, or order for the payment of money, wdth in¬ 
tent, in any of the cases aforesaid, to defraud any person whatsoever, 
every such offender shall be guilty of feloiw, and being convicted 
thereof, shall suffer death as a felon. See 7 4 4* 1 f^ict. c. 84, s. 1, 

{ante,p. 354). 

Sect. 4 —What shall he deemed a Will, Bill of Exchange, — 
Deckres and enacts, Biat whei'e, by any act now in force, any per¬ 
son is made liable to punishment of death for forging or altering, 
or for offering, uttenng, disposing of, or putting off, knowing the 
same to be foi'ged or ^tered, any instrument or writing designated in 
such act by any specif name or description, and such instrument or 
writing, however designated, is in law a will, testament, codicil, or 
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testamentary writing, or a T)ill of exchange, or a promissory note for 
the payment of money, or an indorsement on or assignment of a bill 
of excnan^, or promissory note for the payment of money, or an ac¬ 
ceptance of a bill of exchange, for an undertakin'g, warrant, or order 
for the payment of money, within the true intent and meaning of this 
act, in every such case the person forging or altering such instrument 
or writing, or offering, uttering, disposing of, or putting oflF such in¬ 
strument or writing/ knowing the same to be forged or altered, may 
bo indicted as an odender against this act, and punished with death 
accordingly. 

Indictment for forging and uttering a Bank Note. 

Commencement as antCy p. 355]—^feloniously did forge forge or 
alter**) a certain note of tne governor and company of the Bank of 
Bngland, commonly called a bank note, note or HU of exchange 

of the governor and company of the Bank of Englandy commonly called 
a hank notCy a bank bill of exchangOy or a hank post Hlly or any indorse¬ 
ment on, or assignment ofy any hank notCy hank HU of exchange, or bank 
post dz/r*),which said forged note is as follows; that is to say, [here 
set out the hank note in words and figures correctly"]^ with intent to 
defraud the governor and company of the Bank of England ; against 
the form of the statutes in such cose made and provided, and against 
the peace of our lady the Q,uecn, her crown and dignity. (2n<f 
Count), And the jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that the said J. S. afterwards, to wit on the day and 
year aforesaid, at the parish aforesaid, in the county aforesaid, felo¬ 
niously did offer, utter, dispose of, and put off a certain other forged 
note of the governor and company of the Bank of Englfod, com¬ 
monly called a bank note, which said last-mentioned forged note is as 
follow s ; that is to say, {here set out the bank note'^y with intent to 
defraud the said governor and company of the bank of England, (he 
the said J. S., at the time he so offered, uttered, disposed of, and put 
off the said last-mentioned forged note as aforesaid, then and there 
well knowing the same to be forged); against the form of the statutes 
in such case made and provided, and against the peace of our lady 
the Q,ueen, her crown and dignity, (JSrd Count). And the jurors, 
aforesaid, upon their oath aforesaid, do further present, that the said 
J. S. afterwards, to wit, on the day and year aforesaid, feloniously did 
forge a certain promissory note (“owy hill of exchange or promissory 
note for the payment of moneyy or any indorsement on', or assignment rfy 
any HU of exchange or promissory note for the payment of money, or 
any acceptance of any bill of excha^e**) for the payment of money, 
which said forged promissory note is as lollows; that is to say, \ h^e 
set out the hank nota], with intent to defraud the said governor and 
company of the Bank of England ; against the form of the statutes 
in such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. (4^4 Count). And the jurors afore- 
said^upon their oath aforesaid, do further present, that the said J. S. 
afterwards, to wit, on the day and year aforesaid, at the parish afore¬ 
said, in the county aforesaid, feloniously did o|&r utter, and dispose 
of, and put off a certain other foiged. promidory note for the pay¬ 
ment of money, which said last-mentioned forged promissoiy note 
is as follows; that is to say, {here set out the hank note"], with in¬ 
tent to deiraud' the said governor and company of the Bank of Eng- 
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land (he the said J. S., at the time he so offered, uttered, disposed of, 
and put off the said last-mentioned forged promissory note as afore¬ 
said, then and there well knowing the same to be forged) ; against the 
form of the statutes in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. Add another 
set of counts charging the forgery^ S^c., to have been committed witJt intent 
to defraud the person to whom t?ie note was fettered or passed. Add 
also a set of counts describing the forged instrument in such manner as 
would sustain an indictment for stealing the same^ 2^3 4, e. 123, s. 

3. (xS^ee ante, pp, 350, 357). In the counts for offering and disposing 
of the note, it is not necessary to allege to whom it was so offered, S^c. R. 
V. Holden, 2 Taunt. 334 ; R. Sf R, 154. 

An indictment for forgery on a joinUstoch bank may lay tlw intent to 
have been to defraud A. B. and othersf* it need not be laid with intent 
to defraud the officers returned under the 7 G. 4, c. 46. R. v. Bur~ 
gess, 7 C. P. 490 : R. v. James, Id. 553: R. v. Beard, 8 C. P. 
143. [See ante, p. 34.) But in the case of an indictment against a mem¬ 
ber of the copartnership, it would seem that the intent must he laid to 
defraud some one of the officers for the time being, in whose name an 
action might he brought. 3 4 Via. c. Ill, s. 2. See Reg. v. Atkina- 

son, 2 Mood. (J. C. 278 ; G. Mar. 525; {ante,p. 34). 

Felony. 11 (?. 4 <5^* 1 W. 4, c. 66, s. 3. the last precedent. 

Emdence, 

Prove the forgery, as dii’ccted ante, p. 358 et seq. Under the 
counts for uttering, you may give in evidence that the defendant of¬ 
fered or tendered the note in payment, or that he actually psisscd it, 
or otherwise disposed of it, to another person. Where it appeared 
that the defendant sold a forged note to an agent employed by the 
bank to procure it from him, the judges held this to be within the 
act, although it vras objected that the prisoner had been solicited to 
commit the act proved against him, by the hank themselves, by 
means of their agents. R. v. Holden, 2 Taunt. 3.34; R. R. 154. 
So, where A. gave B. a forged note to pass for him, and upon B.’s 
tendering it in payment of some goods, it was stopped : the majority 
of the judges held that A., by giving the note to B., was guilty of 
disposing of and putting away the note, within the meaning of the 
act. R. V. Palmer, 1 N. R. 96 ; R. S; R. 72: R. v. Giles, 1 Mood, G. 
G. 166 ; {ante,p. 365). As to evidence that the prisoner knew the 
note to be forged at the time he disposed of it, and as to the other 
evidence necessary to support these counts, see ante, p. 366. 

By statute 1 Q. 4, c. 92, a. 3, the Bank of England may cause the 
name of their signing clerk to bo impressed upon their notes by ma¬ 
chinery, and all bank notes on which the name of the person autho¬ 
rized by the bank to sign them shall he impressed by machinery, 
shall be good and valid to all intents and purposes as if such notes 
had been subscribed in the proper hand-writing of such person, and 
shall be deemed and taken to he bank notes, and may be described as 
such in all indictments, and in all criminal and civil proceedings 
whatsoever. * 


Indictment for forging a Will. , 

Ckmmeneement tw ante,p. 356^—^inthe county aforesaid, feloniously 
did foige a certain will andt^tament, any will, codicil, or testa- 
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mentary writing ”), which said forged will ai^d testament is as follows; 
that is to say, \here recite the will verhatim^ incluAing the oMestatmis^, 
(see ante, p. 46)^, with intent to defraud one J. N.; against the form 
of the statutes in such case made and provided, and against the peai^ 
of our lady the Queen, her crown and dignity. (2nd Count.') That 
he “ did offer, utter, dispose of, and put off,” as in the precedent, 
(ante, p, 366). If it he a will of latids only, it should he charged to 
have been forged and( uttered, ^c., with intent to defraud the person who 
is heir-at-law ; if of personal prop&rty only, the person who is next of 
•kin to the deceased j ff of real and persowd property, the person who is 
heir-at-law in one set of counts, and the next of kin in another. And 
in all these cases, it may he prudent to add another set of counts, charg¬ 
ing the will to have been forged and uttered, “ with intent to defraud 
such person and persons as would by law be entitled to the siiid seve¬ 
ral \fands, tenements, and hereditaments, goods, chattels, and effects'Jy in 
the said pretended will mentioned as aforesaid.” In the former set of 
counts, it is not necessary to state that the person intended to be defrauded 
is heir-at-law or next of kin ; for it is not necessary that it should ap¬ 
pear upon the face of the indictment how he was to be defrauded ; it is 
sujfficicnt if that appear by the evidence. See R. v. Elsworth, 2 East, 
I*. C. 936. You may, however, if you choose, add other sets of counts, 
charging the offence to have been committed vnth intent to defraud the 
“ heir-at-law” and the “ next of kin,” generally. Add atso counts 
describing the will in such manner as would sustain an indictment for 
stealing the same. 2 <5v 3 W. 4/c. 123, s. 8, (ante,p. 350). 

Felony, transportation for life or for not less than seven year.'i, or im¬ 
prisonment not exceeding four nor less than two years, 7 fV. 4 1 Viet, 

c. 34, s. 1, (ante, p, 364), with or without hard labour, and with or with¬ 
out solitary confinement, such confinement not exceeding one month at any 
one time, nor three months in any one year. Id. s. 3, (antr,p, 365). 
Where, by any statute now in force, any person is liable to the jnmish- 
ment of death for forging, $^c., any instrumeut or writinq, however de¬ 
signated in the act, he may he indicted and punished under this act, if 
the instrument, koioever designated, is in law a will, testament, codi¬ 
cil, or testamentary writing. 11(1. 4 1 W. 4, c. 66, s. 4, (ante, 

p. 368). 

Evidence. 

b’orgciy may bo committed by the false making of the will of a 
living ]»erson ; R. v. Murphy, 2 East, P. C. 949 : R. v. Sterling, 1 
Leach, 99 : R. v. Googan, Id. 449; or of a non-existing person, Reg, 
V. Avery, 8 G. ^ P, 696. So, though it be signed with the wrong 
Christian name of the person whose will it purports to he. R. v. 
Fitzgerald, 1 Leach, 20. See R. v. Wall, 2 East, P. G. 953; (ante, 
p. 363). The probate unrcpealed is not conclusive evidence to bar 
an indictment for forging a will. R. v. Buttery, R. R, 342. 

Prove the forging and uttering,as directed ante, p. 358 etseq. Pi’ove, 
also, that J. N. is heir-at-law or next of kin to the deceased; but if 
ySu fail in this, you may nevertheless succeed upon some of the gene¬ 
ral counts. 

On an indictment for uttering a forged will, which, together with 
writings in support of it, it was suggested had been written over 
pencil-marks t&irt liad been rubbed out, it was held that the evidence 
of an engraver, who had examined the paper with a mirror, and traced 
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the pencil-marks, was admissible on the part of the prosecution. R, 
V, T» WilUamSy 8 (7. 4’ 434. 


Indictment for forging a Bill of ExcJiange. 

Commencement as ante, p. 366]—^a certain bill of exchange, (** any 
bill of exdian^ey or any promissory note for the payment of non^**} 
wlucli said forged bill of exchange is as follows; that is to say, ** 601. 
Bristol, 26th March, 1830. Three mouths after date pay to,’' 

4fo., setting out the UU of exchange in words and figures eorrectlyly with 
intent to defraud one J. N.; against the form of the statutes in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity, {^nd Count), That the defendant 
** did offer, utter, dispose of, and put off” a certain other, S^c, S^c., 
as in the precedent, {ante, p. 35G). If the acceptance he also forged, 
add counts for it m this form, (3rd Count), And the jurors 
aforesaid, upon their oath aforesaid, do further present, that the 
said J. S. afterwards, to wit, on the year and day last aforesaid, 
at the parish afoi^esaid, in the county aforesaid, having in his 
custody and possession a certain other bill of exchange, which said 
last-mentioned bill of exchange is as follows; that is to say, ^here 
set out the bill], he the said J. S. afterwards, to wit, on the day 
and year last aforesaid, at the parish aforesaid, in the county afore¬ 
said, feloniously did forge on the said last-mentioned bill of ex- 
cliange an acceptance (** any indorsetnent on, or assignment of, any 
bill of exchange or promissory note for the payment of money, or any 
acceptance of a bill of exchange*') of the said last-mentioned bill of 
exchange, which said forged acceptance is as follows ; that is to say, 
“ Accepted, payable at the banic of Messrs. Coutts & Co., John 
Giles,” [_or as tue acceptance may 6e], with intent to defraud the said 
J. N.; against the form of the statutes in such cose made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. {4dh Count). Same as the last, to the end of the copy of the hill 
of zxcnarige ; and then as follows: and on which said last-mentioned 
bill of exchange was then and thei’e written a certain forged accept¬ 
ance of the said last-mentioned bill of exchange, which said forged 
acceptance of the said last-mentioned bill of exchange is as follows, 
that is to say, set out the acceptance, as in the last count']', he the 
said J. S. well knowing the premises last aforesaid, afterwards, to wit, 
on the day and year last aforesaid, at the parish aforesaid, in the county 
aforesaid, feloniously did offer, utter, dispose of, add put off the 
said forged acceptance of the said last-mentioned bill of exchange, 
with intent to defraud the said J. N., (he the said J. S., at the time 
he so offered, uttered, disposed of, and put off the said foiged accept¬ 
ance of the said last-mentioned bill of exchange, then and there well 
knowing the said acceptance to be forged); against the form of the 
statutes in such case made and provided, and against the peace of our 
lady the Queen, her crowned dignity. If an indorsement be <Aso 
forged,^ add counts for it in this form. {6th Count). And the jurors 
.aforesmd, upon their oath aforesaid, do farther present, that the said 
J. S. afterwards, to wit, on the day and vear last aforesaid, at the 
parish aforesaid, in the county aforesaid, having in his custody and 
possession a certoin other bill of exchange, which said last-mentioned 
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bill of exchange is as follows, that is to say, {here set out the Hilt he 
the said J. S. afterwards, to wit, on the day and year last aforesaid, 
at the parish aforesaid, in the county aforesaid, feloniously did forge 
»n the hack of the said last-mentioned bill of exchange, a certain in- 
<orscment of the said bill of exchange, which said forged indorse- 
tt^nt is as follows; that is to say, “James Sykes & Co.,** with intent 
toiefraud the said J. N.; against the form of the statutes in such case 
ina\e and provided, and against the peace of our lady the Queen, her 
crovfi and dignity. (G^A Count), Same as the lasty to the end of the 
copy \fthe HU of exchange ; and then as follows: and on the back of 
^whichsaid last-mentioned bill of exchange was then and there writ¬ 
ten a tertain forged indorsement of the said last-mentioned bill of 
exchange, which said last-mentioned forged indorsement is as fol¬ 
lows: tiat is to say* “ James Sykes & Co.;’* he the said J. S. well 
knowing^e premises last aforesaid, afterwards, to wit, on the day 
and year insfc aforesaid,'at the parish aforesaid, in the county afore¬ 
said, felonuusly did offer, utter, dispose of, and put off the said 
last-mentioLed forged indorsement of the said last-mentioned bill of 
exchange, v^th intent to defraud the said J. N., (he the said J. S., 
at the time 1^ ao offered, uttered, disposed of, and put off the said 
last-iuentionec forged indoi'semcnt of the said last-mentioned bill of 
exchange, thei and there \rell knowing the said indorsement to be 
foiged); agains\ the form of the statutes in such case made and pro¬ 
vided, and agaiist the peace of our lady the Queen, her crown and 
dignity. comts describing the Hilt (Sfc., in such manner as would 

suppenrt an indictn^t for stealing the same, 2 S\ .3 IV. 4, c. 123, s, 3, 
{antCt p, 350 ; see mtStp. 213). Supposing J. N, to be the person to 
whom the HU was ut\ered or passedt add other sets of eountSt (diarging 
the forging and idter^ng to have been with intent to defraud the draw&tt 
acceptort and indorser respectively. From the above precedentt an «»- 
dictment may readily he f ramed for forging and uttering a promissory 
notCt merely substituting for the words “ bill of exchange,” the worm 
“ promissory note for the payment of money,** and omitting of course 
the counts as to the acceptance. An indictment under 11 <?. 4 4' 1 IV, 4, 
c, C6, s. 30, {ante^ p. 3b\)^ for uttering a forged foreign HU or notSf 
need not allege it to be payable out of England, Reg, v. Zee, 2 JZ ^ 
Rob. 201. 

Felony^ 11 G, 4, 1 TV, 4, c, 60, s. 3, {jante, p, 308), tranportation 

for life, or for not less than seven years^ or imprisonmnent not exceeding 
four nor l^s than two years, 7W.4,&il Viet, c. 84, s, 2, {ante, p. 354), 
tvith or without hard labour, and with or without solitary confinement, 
such confinement not exceeding one month at any one time, nor three 
months in any one year. Id, s, 3, {ante,p, 355). 

Evidence, 

Produce the bill of exchange in evidence, and prove the forgery 
and uttering, as directed ante, p, 358, S^e, 

A*bill payable ten days after sight, purj^rting to have been drawn 
upon the commissionei's of the navy, by a lieutenant, for the amount 
of certain pay due to him, has been holden to be a bill of exchange 
within the repealed statute 2 G, 2, c. 25. R, v. Chisholm, R, Sf R, 
297. So, a note, promising to pay A. and B., “ stew'ardesses** of a 
certain benefit society, or their “ successors,” a certain sum of money 
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on demand, has been holden to be a promissoiy note within the mean¬ 
ing of that act, although it appeared that the society were not duly 
enrolled, as directed by act of Parliament: for, supposing the not 
,to be a genuine instrument, if the successors would not be entitled o 
the money, the personal representatives of A. and B. would; andto 
he within the meaning of the act, it is not necessary' that the |i>te • 
should be negotiable. R. v. jSar, 6 Taunt. 325 \ B. 6^ R. 300. See 
B, v.'M^Keay, 1 Mood. C. C. 130. An instrument drawn by on 

B. , requiring him to pay to the administrators of C. a certain sum 
at a certain time ** without acceptance,” is a bill of exchange; and 
may be so described in the indictment. Reg. v. Kinnear^ M- ^ 
Boo. 117- So, though there be no person named as drawee the de¬ 
fendant may be indicted for uttering a foiged acceptance or a bill of 
exchange. Reg. v. Hawkes, 2 Mood. G. C. 60; for the act^f putting 
the acceptance is a sort of estoppel to say it was not a ^iU of ex¬ 
change. But an indictment for forging a bill of exehang cannot be 
sustained in the case of such an instrument. Reg. v. Cu'ryt 2 Mood. 

C. C. 218. And a document in the ordinary form of a billof exchange, 
but requiring the drawee to pay to his oim order, and purporting to 
be indorsed by the drawer, and accepted by the draver> cannot, in 
an indictment for foigery or uttering, be treated (S a bill of ex¬ 
change. Reg. V. Bartletfy 2 M. Rob. 362. But an instrument pay¬ 
able to the order of A., and directed “ At Messrs. P. i Co., Bankers,” 
was held to be properly described as a bill of exchange. Reg. v. 
Sidney Smith, 2 Mood. G. G. 295 ; IC.S^ K'. 700: seeGray v. Milner, 8 
Tamt. 739. In order that a promissory note should be within the 
meaning of the act, it is necessary that it should be for the payment of 
money only; and therefore a country bank nofe for the payment of 
one guinea, “ in cash or Bank of Elngland notes,” was holden not to 
be within the statute. B. v. Wilcock, 2 Rws. 498. See 1 Leach, 
180; 2 East, P. C. 926. 

Where the charge in the indictment was for forging “ a certain 
indorsement a bill of exchange, “which said forged indorse¬ 
ment was and is as follows:—Magdalene Islierwood; ” and the bill, 
as set out in some of the counts of the indictment, and as proved in 
evidence, was payable to the order of four persons, of whom Mag¬ 
dalene Isherwood was one, as joint executrixes; the indictment was 
held by all the judges to be sufficient, and the charge to be proved. 
Beg. V, Winterhottom, Feb. 1845. 


Indictment for forging an Undertaking, Warrant, or Order for the 

Payment of Money. 

Commencement as ante, p. 356]—a certain warrant and order for 
the payment of money, (“ any undertaking, tearrant, or order for 
the payment of money**), which said foiged warrant and order for 
the payment of money is as follows; that is to say, ^h^reset out the 
order, {see ante,p. 356)'j|lwith intent to defraud J. N.; against the 
form of the statute in such case made and provided, and against the 
mace of our lady the Queen, her crown and dignity. 2«(f Count, 
arde, p. 366), for offering, tMering, disposing of, andputting off, 
a certain other warrant and order for the payment of money,” 
Add counts describing the instruments or writing in such manner as 
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toould support an indictment for stealing the same, 2^3 W. 4, e, 
123, (antCj p. 360; seep. 367). 

Felony. 11 67. 4 ^ 1 W. 4, e. €6, s. 3, ante, p, 368. See ike last 
precedent. 

Evidence. 


Prove the forgery and uttering, &c., as directed ante. p. 368 et seg. 
It only remains here to shew what warrants, orders, &c., are within 
the meaning of the act. 

A draft upon a banber (although it be post-dated, Eeg, r, Taylor, 
K, 213) is a warrant and order for the payment of money, 
within the statute ; R. v. Willoughby, 2 Ea^, P. C. 944; so is even 
a bill of exchange. R. v. Shepherd, 1 Leach, 226. So, an order to 

S ay all my prize money due to me for my services on board his 
lajesty’s ship, Leaniler, ” without specifying any particular sum, 
was holden to be within the repealed statute 7 G. 2, e. 22. R. v. 
McIntosh, 2 East, P. G. 942. But where the defendant drew a bill, 
“ Please to pay the bearer on demand fifteen pounds, and acconipt 
it to your humble servant, C. II. Ravenscroft,” which was his name; 
and when the instrument was uttered, there was forged upon it, 
“Payable at M. & Co.’s. Wm. M^Inchary;” and it appeared that Mr. 
M‘Inchary kept cash at M. & Co.’s, who were bankers; it was 
holden that this was not an order for the payment of money, there 
being no special averment that it was intended for an order, or that 
M. & Co. were bankers. R. v. Ravemcroft, R. S^R. 161. A writing 
in the form of a bill of exchange, but without any drawee’s name. 


cannot be chained as an order for the payment of money; at least, 
unless shewn by averments to be such. Reg. v. Gurry, 2 Mood. 
C. G. 218. On an indictment for forging and uttering a “ warrant 
and order for the payment of money, to wit, a warrant and order 
for the payment of 85/.,” and for forging an acquittance and receipt 
for money, to wit, for 85/., it was proved that J. M. had paid 85/. 
into a country bank, and had taken an accountable receipt for that 
amount, and that the course of dealing at the bank was to treat 
such receipt with the depositor’s name thereon, as an order for the 
payment of the money deposited, and interest. The defendant 
took the receipt to the bank, and having written the name of J. M. 
thereon, delivered it to the bankers, who paid him 87/. 17^. 6</. 
for principal and interest. He was held to have been rightly con¬ 
victed. Reg, V. Atkinson, 2 Mood. G. C. 216; G. Mar. 326. Where 
the instrument was an order to pay the prisoner, or order, the sum 
of four pounds five shillings, being a month’s advance on an Intended 
voyage to Quebec, in the ship Mary Ann, as per agreement with 
G. M., master; and the prisoner hod written in the margin cf the 
order, “ on receiving this cheque I agreed to sail, and to be on board 
within sixteen days from the date of this cheque;” it was held a 
Mod order for the payment of money within the statute. R. v. 
jBcgnfield, 1 Mood. C, G. 417. So, a foreign letter requesting a cor¬ 
respondent in England to advance mon^, it being proved that such 
letters are in the course of business treated as orders, was held to sup¬ 
port a charge of forging an order for the payment of money. Reg. v. 
RaaJce, 2 Mood. 67. 67. 66 ; 8 67. P. 627. A writing purporting to 
authorize the bearer to receive money deposited in a bank by a 
friendly society on accountable receipts, and purporting to be signed 
by the principu officers of ihe society, (the bulk having received 
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the money on terms of repayment to the order of the society) was 
held to be well described as a warrant for the payment of money, and 
it was held no objection that the defendant was himself a member of 
the society. Reg. v. HarriSf 2 Mood. O. O. 267; 1 C7. ^ F. 751. 
Where the forged paper was as follows: ‘‘This is to certify that R. 
R. has swept the nues and cleaned the bilges, and repaired four 
bridges of the Princess Victoria, J. N., 41, Os. lOd, and it was 
proved that, by the course of dealing between the parties, this voucher, 
if genuine, would have authorized L. & Co. to pay the 41. Os. lOd .: 
this Avas holden sufficient to support an indictment, charging it as a 
warrant for the payment of money. Reg. v. Rod^erSy 9 (7. ^ P. 41. A 
letter, Avritten to a wholesale house in London, in the name of a cus¬ 
tomer in the country, in the following terms :—“ I shall feel obliged 
by your paying Mr. B. the sum of 21. 7s. Qd., and debiting me with 
the same : you will please have a receipt, and add the amount to in¬ 
voice of order on hand,** was held to be neither an undertaking, a 
Avarrant, nor an order for the payment of money; but a request, ^g. 
V. Thom, 2 Mood. C. C, 210; C. Sf Mar, 206 : see also Reg, v. Rciterts, 
2 Mood. O. C. 258 ; C. ^ Mar, 652. 

The order must purport to be signed by some person who might 
command the payment of the money, and to be directed to a person 
who was compellable to obey it. See R. v. Clinch, 2 East, P, V. 938. 
Thus, an order to a tradesman to let the bearer have certain goods, 
and which it was optional with the tradesman to obey or not, was 
holden not to be wimin the repealed stat. 45 G. 3, c. 89, the words 
of which Avere “ warrant or order for the delivery of goods.** R. v. 
Williams, 1 Leach, 114: R, v. Mitchell, Post. 119: anR see R, v, 
Ellar, 1 Leach, 323: R. v. Baker, 1 Mood.~C. C. 231: Reg. v. New¬ 
ton, 2 Mood. C, C. 59: Reg. v. Thom, supra. So, a forged magistrate*8 
order for a reward for apprehending a vagrant, which appeared upon 
the face of it to be defective, as not being under seal, or directed to the 
constable, &c. was holden not to be within the statute ; for, without 
these requisites, it was nothing more than the order of a mere indi¬ 
vidual, which the treasurer was not bound to obey. P. v. Rushworth, 
R. 6^ R. 317. So, an indictment for forging an order for relief to 
a discharged prisoner, under the 5 G. 4, e. 85, being in many 
instances ungrammatical and at variance from the act, was held bad. 
R. V. Bonnellg, 1 Mood. C. C. 438. Such an instrument, however, 
is properly described as an order for the payment of money. Reg, 
V. MUonnell, 2 Mood. C. C. 298; 1C. K. 371. Where a defendant 
was indicted for forging the order of a justice upon the treasurer of a 
county under the stat. 48 G. 3, c. 75, by which a justice may order 
the treasurer of a county to pay churchwardens, &c., the expenses 
of burying dead bodies cast on shore, and it did not appear on the 
order that the person to whom the money was to be paid was an 
officer within the Avords of that statute; it was holden to be an 
order within the statute; because it did not appear that the party 
was no^ such an officer, and the treasurer was bound to conclude that 
the justice would notmakesuch an order withoutsatisfyinghimself that, 
the party was such an officer. R,y, Froud,R,S^ R,3I80, lnR,\,Bcdter 
1 Mood. C. C, 231, the forged instrument was thus:—“ Mr. Thomas. 
Sir, you will please pay the bearer, for Richard Power, three pounds, 
for three weeks, due to him, a country member, and you will oblige 
yours, &c., J. Beswick.** Beswick was secreta^ to a friendly so¬ 
ciety, some of whose funds were in the hands of Thomas. The pri- 
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soner was convicted ; But the judges held this not to he an order 
upon the face of it, and that the conviction was wrong. A forged 
draft on a hanker, in a fictitious name, or in the name of a person 
who never kept cash with the banker, is a wairant or order within 
the meaning of tlio act; R. v. iMckett^ 1 Leach^ 94; R. v. Abraham^ 
2 Easty P. C. 941 ; for it imports, upon the face of it, to be an order 
by a pei'son having authority to make it. So, a forged draft in the 
name of a person who does keep cash with the banker, is an order 
within the act, whatever be the state of his account at the time. Reg. 
V. Cartery 1 C'. Sf K. 741. Where, on tiie contrary, a man obtains 
goods upon his own draft on a banker, with wliom he does not keep 
casli, we have seen (owte, p. 292) that the proper mode of proceeding 
against him criminally is by indictment for the fraud. 

The cases on tliis subject, some of which it is not very easy to re¬ 
concile, were all considered by the judges in Reg. v. Vimariy XC.S^K, 
719, in which they laid dpwn the principle, that any instrument for 
payment of money, under which, if genuine, the payer might recover 
the amount against the party signing it, might properly be considered 
as a warrant for the payment of money; and that it was eq^ually 
such, whatever were the state of account between the parties, and 
whether the party signing it had at the time funds in the hands of the 
party to whom it was addressed or not. In that case, the forged in¬ 
strument was as follows :—“ Mr. M. will be pleased to send by* the 
bearer X'lO on Mr. II.*s account, as Mr. II. is very bad in bed, and 
cannot come himself.” Signed, “ M. U., foreman, St. A. foundry.” 
M. was a clerk of bankers, with whom H. kept an account, and by 
drafts on whom he paid his workmen. M. It. was II.’s foreman, 
having authority to pay the workmen, but not to draw for the mo¬ 
ney. H. being ill in bed, the defendant forged this paper in the name 
of M. R., and obtained the ;£10 from M. by means of it. It was 
held that he was properly convicted under the 1 JF. 4, c. 66, s. 3, 
although M. R. had himself no account with the bankci’s ; because 
by this instrument, if genuine, M. R. said in clfect that he had au¬ 
thority from II., who had an account with them ; and as against him, 
therefore, it W'as as much a w'arrant os if he himself hud had such 
account, and would equally have bound him. This decision seems 
to render the authority' of some of those before referred to at least 
questionable. 

Lastly, it has been laid down that the order must purport to be di¬ 
rected to the person having possession of the money ; and, therefore, 
where an order, to deliver to the bearer 8 lbs. of silk, did not appear to 
be directed to any pemou, it was holden by the judges not to bq within 
the repealed stat. 45 G. 3, c. 89, 5.1, the words of which were ** war¬ 
rant or order,” &:c. R, v. Clmchy 2 Easty P. C. i[)38. In the recent 
case of Reg. v. RogerSy 9 G. /*. 41, however, it was held by Bosan- 
quety J., and Parke, B., that a warrant for the payment of money 
need not, in order to come within the statute, be addressed to any 

f iarticular person; but that it is sufficient if it would, if genuine, 
lave been an authority to a certain person to pay the amount men¬ 
tioned in it. 

It is no offence, under this section of the statute, to forge an »n- 
dorsement on a warrant or order for the payment of money. R, v. 
Arscott, Q C. P. 408. 

A written promise to pay a sum specified, or such other sum, not 
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exceeding the same, as A. B. may incur by reason of his suretyship, 
is an tmwBrtahing for the payment of money, within the statute. Reg. 
V. Reedf 2 Mcnk. C. Cl 62 ; 8 (7. ^ P. 623. A sailor’s shipping ncfe 
for a certain sum, payable to A. or bearer, five days after the ship 
shall sail, is an undertaking within the statute. R^. v. AndersoUf 2 
Jhf. Sf Rob. 469. 


MAiaNO FALSE ENTRIES OF STOCK, &C. 


Statutes. 

11 6r. 4 4*1 B^.4, e. G6, s. 6]—Enacts, that if any person shall wilfully 
make any false entry in, or wilfully alter any word or figure in, any 
of the books of account kept by the governor and company of the 
Bank of England, or by the governor and company of merchants of 
Great Britain trading.to the South Seas and other parts of America, 
and for encouraging the fishery, commonly called the South Sea 
Comjiany, in which books the accounts of the owners of any stock, 
annuities, or other public funds, which now are or hereafter may be 
transferable at the Bank of England or at the South Sea House, shall 
be entered and kept, or shall iu any manner wilfully falsify the 
accounts of such owners in any of the said books, with intent, in 
any of the cases aforesaid, to defraud any person whatsoever; or if 
any person shall wilfully make any transfer of any share or interest 
of or in any stock, annuity, or other public fund which now is or 
hereafter may be transferable at tlie Bank of England or at the South 
Sea House, in the name of any person not being tlie true and lawful 
owner of such share or interest, with intent to defraud any person 
whatsoever; every such offender shall be guilty of felony, and, being 
convicted thereof, shall suffer death as a felon. See now 7 W.4^ 
1 Viet. c. 84, s, 1 j (anie^p. 354). 


Indictment for making false Entries of Stock. 

Commencement as antey p. .355]—in the county aforesaid, feloniously 
did wilfully alter certain words and figures (“ any words or figures ^*); 
that is to say, [here set out the words and fgures as they were before the 
aUerati<m\ in a certain book of account kept by the governor and com¬ 
pany of the Bank of England, in which said book the accounts of 
the owners of certain stock, annuities, and other public funds, 
to wit, the [^ate the stoc/t], which were then tmnsierable at the 
Bank of En^and, were then and there kept and entei'ed, by [set out 
the alterationy and the state of the account or item when so altered^ 
with Intent then and there and thereby to defraud the governor and 
company of the Bank of England ; against the form of the statute in 
such case made apd provided, and against the peace of our ladp^ the 
Queen; her crown and dignity. AM a count charging the intent to de¬ 
fraud the ovoner of the stock. 

Felonyy 11 G. 4 1 W. 4, e, 66, s. 6, transportation for lifoy or for 

not less than seven years, or inwrisonment not exceeding four nor less 
ihan twoyears, 7 W.4Sf 1 Ft<t. e. 84, s. }, (ante, p. 354), with or 
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meAout hard labrnr^ and with or toichout solitary eonjlnmentf such con- 
jmemera not exceeding one month at any one time, nor three months in 
any one year. Id. s. ^ {ante, p, 355). 

Fvidenee, 

Prove the alteration as stated in the indictment, and the intent as ^ 
ante^ p. 363. 


Indictment for moMng a Tranrfer of Stock in the Name of a Person 

• not the Otoner. 

Commencement as an^^ p. 3.‘>5]]—^in the county aforesaid, feloni¬ 
ously did wilfully make a transfer of a certain share and interest of 
and in certain stock and annuities, (“ stock annuity^ or other pidtlic 
fund”)y which were then .transferable at the Bank of England, to wit, 

the shore and interest of-in the-, \state the amount and nature 

of the stock'^^ in the name of one C. D., he the said C. D., not being 
then and there the true and lawful owner of the said share and inter¬ 
est of and in the stock and annuities, or any part thereof, with intent 
then and there and thereby to defraud the governor and company of 
the Bank of England ; against the form of the statutes in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. Add a count with an intent to defraud the owner 
of the stocky and also the person to whom it was transferred. 

Felony. 11 6r. 4 1 W. 4, c. C6, s. 6. See the last precedmt. 

Evidence. 

Prove the transfer, as stated in the indictment, of transferable 
stock ; prove that the person in whose name it was made was not the 
true owner, and prove the intent as antCy p. 104. 

—♦— 

FORGlNfl TRANSFERS OF STOCK, POWERS OF ATTORNEY, &C, 


Statute, 

11 G. 4:8^1 W, 4, c. 66, s. 6]j—Enacts, that if any pereon shall foige 
or alter, or shall utter, knowing the same to he forged or altered, any 
transfer of any share or interest of or in any stock, annuity, or other 
public fund which now is or hereafter may be transferable at the 
Bank of England or at the South Sea House, or of or in the capital 
stock of any body cor])orate, company, or society, which now is or here¬ 
after may be established by charter or act of Parliament, or shall foige 
or alter, or shall utter, knowing the same to be forged or altered, any 
power or attorney, or other authority to transfer any share or interest 
of orln any such stock, annuity, public fund, or capital stock, as is here¬ 
inbefore mentioned, or^o receive any dividend payable in respect of any 
such share or interest, .or shall demand or endeavour to have any such 
share or interest transferred, or to receive any dividend payable in re¬ 
spect thereof, hy virtue of any such forged or altered power of attorney 
or other authority, knowing the same to be forged or altered, with in- 
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tent, in any of the several cases aforesaid, to defraud any person 
whatsoever; or if any person shall falsely and deceitfully personate 
any owner of any such share, interest, or dividend as aforesaid, and 
thereby transfer any share or interest belonging to such owner, or 
thereby receive au}’^ money due to such owner as if such person 
were the true and lawful owner, every such offender shall be guilty 
of felony, and, being convicted thereof, shall suffer death as a felon. 
See 7 W, 4 f 34, s. 1, {ante^p, 354). 


Indktmmt for forging and uttet ing a Transfer of Stock, 

Commencemmt as ante, p, 855]—in the county aforesaid feloni¬ 
ously did forge a transfer of a certain share and interest in certain 
stock and annuities (“ stock, annuity, or otlier pidtlic fund**), to 

wit,-, [state the amount and description of stock'\, which said 

stock and annuities were then transferable at the Bank of England, 
and which said transfer then and there purported to be made by one 
J. N., with intent then and there and thereby to defraud the governor 
nnd^company of the Bank of England ; against the form of the sta¬ 
tutes in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. (2wd Count).-^\d utter a cer¬ 
tain other forged transfer of a certain share and interest of and in 

certain other stock and annuities, to w'it,-, which said last- 

mentioned stock and annuities were then transferable at the Bank of 
England, and W’hich said last-mentioned transfer then and there pur¬ 
ported to be made by one J. N., w'ith intent then and there to defraud 
the governor and company of the Bank of England, he the said J. S., 
at the time he so uttered the said last-mentioned forged transfer of 
the said share and annuity, then and there well-knowing the same to 
he forged; against the form of the statutes in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. AM counts with intent to defraud the owner of the stock, and 
the person to whom the stock was transferred. 

Felony, 11 41 IV. 4, c. 66, s. 6, transportation for life or for not 

less than seven years, or imprisonment not exceeding four nor less than 
two years, 7 W. 4 1 Viet. c. 84, s. 2, (ante, p. 364), mth. or without 

hard labour, and with or without solitary coufinement, such confin&mnt 
not exceeding one month at any one time, nor three months in any one 
year. Id. s, {ante, p, S56), 

Evidence, 

Produce the transfer, and prove it to be forged; prove that the 
prisoner foiged it, and the intent as ante p, 363. 

To support the second count, prove the uttering of the foiged trans¬ 
fer, the intent, and the criming knowledge, as ante, p, 866. 


« 

Tndk^nent for forging and uttering a Power of Attorney to sell 

out Stock, S^c, 

Oommencetnent as ante, p. 356]—^in the county aforesaid, feloniously 
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did forge a certain power of attorney to transfer a certain'share and 
interest in certain stock and annuities which then were transferable 
at the Bank of England, stocky annuity^ or other pi^lie fund, trans¬ 
ferable at the Bankof En^and, or at the South Sea Housed* or ** capital 
stock of anybody corporate, company, or society, establish^ hy charter or 
act ofPaHimn&nl ”), which said foi^d power of attorney is as follows; - 
that is to say \here set it out], with intent then and there to defraud 
the governor and company oi the Bank of England; against the form 
of the statutes in such case made and provided, and against the peace 
of our lady the Q,ueen^ her crown and dignity. (2nd Count) —in the 
copnty aforesaid, feloniously did utter a certain other forged power of 
attorney, purporting to be a power of attorney to transfer a certain 
share and interest of the said J. N. in certain stock and annuities 

which then were transferable at the Bank of England, to wit,-, 

with intent then and there to defraud the governor and company of 
the Bank of England, he the said J. S. then and there well knowing 
the said last-mentioned power of attorney to be forged; against the 
form of the statutes in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. (Qrd Count). 
—in the county aforesaid, feloniously did demand and endeavour to 
have a certain share and interest of the said J. N. in certain stock 
and annuities which were then transferable at the Bank of England, 

to wdt, -, transferred, have any stock, share, or interest, 

transferred or to receive any dividend payable in respect thereof**), 
in the books of the said Bank of England, by virtue of a certain other 
forged power of attorney, puiiiorting to be a power of attorney to 
transfer the said share and interest of the said J. 74. in the said stock 
and annuities so transferable as aforesaid, with intent then and there 
to defraud the governor and company of the Bank of England, he the 
said J. S., at the time he so demanded and endeavoured to have the 
said share and interest transferred as aforesaid, then and there well¬ 
knowing the said last-mentioned power of attorney to be foi’ged; 
against the form of the statutes in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. Add 
counts with intent to defraud the owner of the stock, and also the person 
to whom the prisoner attempted to transfer it. 

Such a power of attorney before this statute, was holden to be a deed 
within the stat. 2 G. 2, c. 2o,s. 1. R.y. Fauntleroy, 1 Mood. C. C. 52; 

2 Bing. 418. 

Fe^y. 11 G. 4 fV. 4, c. 06, s. 0. See the last precedent. 

Evidence. 

1st Count —Produce the power of attorney ; prove it to bo forged 
by the prisoner ; shew the stock to be transferable, and give evidence 
of the intent, as aJtte, p. 363. 

2nd Count —Prove the power of attorney to have been forged, the 
transferable nature of the stock, the uttering as ante, p. 365, the 
guilty knowledge, and the intent as stated iii the indictment. 

3m Cemnt —Prove the power of attorney to have been forged, the 
transferable nature of the stock, the guilty knowledge, the attempt 
or endeavour by the prisoner as stated in the indictment, and the 
intent. 
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FOROINO AN ATTESTATION TO A POWER OF ATTORNEY. 


Sttauie. 

11 Gf.4Sf 1 JV. 4, c, 66, s. 8]—Enocts, that if any person shall forge 
the 'name or handwriting of any person, as or purporting to he js 
witness attesting the execution of any power of attorney or other au¬ 
thority to transfer any share or interest of or in any such stock, 
annuity, public fund, or capital stock, as is hereinbefore mentioned, 
or to receive any dividend payable in respect of any such share or 
interest, or shall utter any such power of attorney or other authority, 
with the name or handwriting of any person forged thereon as an 
attesting witness, knowing the same to be forged, every such offender 
shall be guilty of felony, and being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
the term of seven years, or to be imprisoned for any term not exceed¬ 
ing two years, nor less than one year. 

Indictment. 

Commencement as ante, p, 3563—in the county aforesaid, feloniously 

did forge the name and liandwriting of one-, as and purporting 

to be a witness attesting the eijecution of a certain power of attorney 
to transfer a certain share and interest of one J. N. in certain stock 
and annuities, which were then transferable at the Bank of England, to 

wit,-, {Jtere state thcanumnt and nature of the stock']) against the 

form of the statute in such case made and provided, and against the 
peace of our lady the Q,uecn, her crown and dignity, {2nd Count, for 
uttering ')—did utter a certain other forged power of attorney to trans¬ 
fer a certain share and interest of the said J. N. in certain stock and 
annuities which were then transferable at the Bank of England, to 
wit,-, with the name of the said-forged on the said last-men¬ 

tioned power of attorney as an attesting witness to the execution there¬ 
of, he the said J. S. at the time he so uttered the same, then and there 
well knowing the said name and handwriting, purporting to be the 
name and handwriting of the said —^ thereon as attesting witness 
thereof as aforesaid, to be forged ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity, * 

Felony, transportation for seven years, or imprisonment for not 
more than two years, nor less than one year, 11 6r. 4 1 JF, 4'i c, 

66, s. 8, with or without hard labour, and with or withM solitary con¬ 
finement, such confinemmt not exceeding one month at any one time, nor 
three months in any one year. I W. 4 1 Viet, c. 90, s. 5; (ante, p. 

169). 

Evidence. 

To support the first count, produce the power of attorney, and 
prove it to be forged, and prove the transferable nature of the stock 
mentioned in the indictment. 

To support the second count, produce the power of attorney, and 
prove it to have been forged; prove the uttenng as ante, p, 3G5, and 
the guilty knowledge as ante, p, 366. 
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CLERKS OF THE BANK, &C., MAKINO OUT WARRANTS FOB MORE 

THAN IS DUE, 


Staivie. 

11 (?. 4 4* 1 W, 4, c. 66, s. 9]—Enacts, that if any clerk, officer, 
or servant of, or othar person employed or intrusted by, the go¬ 
vernor and company of fte Bank of England, or the governor and 
company of merchants commonly called the South Sea Company, 
shall knowingly make out or deliver any dividend warrant for a 
greater or less amount than the person or persons on whose behalf 
such dividend warrant shkll be made out is or arc entitled to, with 
intent to defraud any person whatsoever, every such offender shall be 
guilty of felony, ana, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the 
term of seven years, or to be imprisoned for any term not exceeding 
two years, nor less than one year. 

Indictment. 

Commencement as ante, p. 355]—in the county aforesaid, then and 
thei'e being a clerk (“ clerk, officer, or servant**) of the governor and 
company of the Bank of England, and employed and intrusted by 
them, then and there Moniously did knowingly make out and deliver 
to one J. N. a certain dividend warrant for a greater greater or less**"} 
amount than the said J. N. was then and thei-c entitled to, to wit, 
for the sum of five hundred pounds ; whereas in truth and tact the 
said J. N. was then and there entitled to the sum of one hundred 
pounds only, witli intent then and there and thereby to defraud the 
governor and company of the Bank of ICngland ; against tire form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. 

Felony. 3 ] G. 4c Sj \ W. 4, c. 66, s. 9. See the last precedent. 

Evidence. 

Prove that J. S. was a clerk or servant of the Bank of England ; 
{see ante,p. 277) ; produce the warrant, and prove it to be the pri¬ 
soners hand-writing; anew the amount of stock to wliich J. N, was 
entitled, and prove the intent as directed ante, p. 363. 


FOROINO A DEED, BOND, RECEIPT, &C. 


Statute. 

11 4 1 W. 4, c. 66, s. 10]—Enacts,' that if any person shall 

foige or alter, or shdl ofer, utter, dispose of, or jjut off, knowing 
the same to be forged or altered, any deed, bond, or writing, obligatory, 
or any court-roll, or copy of any court-roll, relating to any copyhold 
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or customail^ estate, or any acquittance or receipt either for money 
or goo^, or any accountable receipt either for money or goods, or 
for any note, hill, or other security for payment of money, or any 
warrant, order, or request for the delivery or transfer of goods, or for 
the delivery of any note, hill, or other security for payment of money, 
with intent to defraud any person whatsoever, every such offender 
shall he guilty of felony, and, being convicted thereof, shall he liable, 
at the discretion of the court, to be transported beyond the seas for 
life, or for any term not less than seven years, or to be imprisoned for 
any term not exceeding four years, nor less than two years. 


Indictment^ for forging • BonA^ 

Commencement as ante, p, 365]]—a certain bond and writing obliga¬ 
tory, (“ ang deed, bond, or writing chligatorg*') ; which said forged 
bond and writing obligatory is as follows : that is to say, “ Know' all 
men,” [4'c.<Si'C. so proceeding to set<mt the bond and condition verbatim, 
see ante, p, 362]], with intent to defraud the said J. N.; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. (2?^ Count). 
And the jurors aforesaid, upon their oath aforesaid, do further present, 
that the said J. S. afterwards, to wit, on the day and year last afore¬ 
said, at the parish aforesaid, in the county aforesaid, feloniously did 
offer, utter, dispose of, and put off, a certain other forged bond and 
writing obligatory, which said last-mentioned forged bond and writing 
obligatory is as follows : that is to say, ** Know all men,” S^c., 
setting out the bond and condition verhatifn], with intent to defraud 
the said J. N., he the said S. S. at the time ne so altered, uttered, dis- 
posed of, and put off the said last-mentionec forged bond and wrriting 
obligatory as aforesaid, then and there well knowing the same to be 
forged ; against the form of the statute in such Ciise made and pro-ji 
vided, and against the peaco of our lady the Queen, her crow’n and 
dignity. Add counts describing the instrument in such manner as 
would support an indictment for stealing the same. 2 3 W. 4, c. 

123, s. 3, {ante, p. 360 ; secp. 350). 

Felony^ transportation for life or for not less than seven years, or 
imprisonmmt for not niore than four nor less than two years, 11 Q. 
4 4; 1 ■ W. 4, e. 66, s. 10, with or toithout ^rd labour, and with or 
without solitary confinement, such eonfitiemetmnot exceeding one month 
at any one time, nor three months in any one year. 7 W, 4 1 Viet. e. 

90, s, 5, {ante, p. 169). 

Evidence. 

Prove the forging aiift uttering, as directed ante, p. 358 et seq. 
Under the second count, you may give in evidence a disposing of 
the bond as a forgery, or the making use of it, or attempting to make 
use of it, as a genuine instrument]' 

The forcing of a deed) which is dimeted to be in a. particular form 
by particular stotutes, which had not been complied with, has been 
decided to be within the repealed stat. 2 Q. 2, c. 25. R. v. Lyon, R. 
^ j^. 255. And a power < of attorney to transfer government stock, 
signed, sealed, and delivered, w'as nolden to be a deed within that 
statute. R, v. Fauntlcroy, 1 Mood. C. C. 52; 2 Bing, 413. But the 
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forging of a power pf attorney ie now the subject of a distinct pro¬ 
vision. 11 (x. 4 ^ 1 W, 4, c. 66, s. 6, (ante, p. 379). The ^ving 
an administration bond to the ordinary in a false name, is a for¬ 
gery. V. Barber, 1 C,S^ K, 434. 


Indidment for forging a Receipt, 

Ckmmeneement as antCf p. 355]—a certain acquittance and receipt 
for money, (“ any acquittance or receipt either for money or goods,'or 
any'accountmle receipt either for money or goods, or for any note, bill, 
or other security for the payment of money**), which said foiged ac¬ 
quittance and receipt for money is as follows: that is to say, \her6 
set out the recmpt in words and figures correcffy, {see ante, p, 357)1, 
with intent to dcfiaud J. N.; against the form of the statute in sucli 
case made and provided, arid agmnst the peace of our lady the Queen, 
her crown and dignity. (£ 72 ^ Count). And the jurors aforesaid, 
upon their oath aforesaid, do further present, that the said J. S. 
afterwards, to wit, on the day and year aforesaid, at the parish afore¬ 
said, in the county aforesaid, feloniously did offer, utter, dispose of, 
or put off, a certain other forged acquittance and receipt for money, 
which said last-mentioned forged acquittance and receipt tor money 
is as tollows, that is to say, {here set out the receipt], with intent to 
defraud the said J. N., (he the said J. S., at the time he so offered, 
uttered, disposed of, and put off the said last-mentioned forged ac¬ 
quittance and receipt for money as aforesaid, then and there well 
knowing the same to be forged) ; against the form of the statute in 
such case made and provided, and agaimit the peace of our lady the 
Queen, her crown and dignity. counts describing the instrument 

in such manner as would support an indictment for stealing the^ 
same. 2 <S,- 3 W. 4, c. 123, s. 3, (ante,p. 360). ■ See R. v. Vaughan, 
8 C. P. 276; Reg. v. Boardman, 2 M. 4' Bob. 147, {ante, p. 
356). 

Pelony. See the last precedent. 11 6?. 4 1 W, 4, c. 66. s. 10. 

Bvidence. 

Prove the forgery and uttering, &c., as directed ante, pp. 368, 365. 
A receipt for bank-notes was holden not to be an acquittance or re¬ 
ceipt for money or goods writhin the meaning of the stat. 2 G. 2, c. 
25, because that statute did not contain the words, ** note, bill, or 
other security,” which are in the present statute. R. v. Harrison, 

1 Leach, 180; 2 East, P. C. 926. So, a scrip receipt, in which a 
blank was left for,the subscriber’s name, wasJ|olden not to bp a re¬ 
ceipt within the statute; B, v. Lyon, 2 Zeac^397; and see Id, 808, 
&c.; but it would have been otherwise, if the blank had been filled 
up. So, a memorandum, importing that A. B. had paid to C. D. a 
sum of money, but importing no acknowledgment from C. D. of his 
having received it, was nolden not to be a receipt within that statute, 
which however did not contain the words " accountable receipt.” R. 
V. Harv^, R. B. 227.. The prisoner was indicted for fqrmng and 
uttering a receipt on an order for the payment of money, which ap.- 
peered to be thus:—Received, for B. Aikman,”' written on the back 
of a bill of exchange payable at a banker’s; lAttledale, J., Vaughan, 

6 
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J., and BoUand^ B.^held that the evidence did not support the indict¬ 
ment, and directed an acquittal. T. 6 C, S^ P. 408L 

Where it was shewn to be the custom of bankers to give receipts on 
the deposit of money in the following fonn Received of A. B. 

‘ £65 to his credit. This receipt not transferableand* to repay, 
the same, with interest, on the return of the receipt, with a nauie 
written on it; it was held that the forging the name of A. B., and 
receiving the money due, on its return, was a forging and uttering an 
acquittance for the £85 and interest. v. Attinsotiy 2 Mood. 

C. O. 215; O. Sf Mar. 325. A receipt, signed by the captain 
■of a detachment, on the authority of which money is received 
from an army agent, on account of the monthly subsistence of 
such detachment, was held to be properly described as a receipt 
for money, although it appeared that such instruments were fre¬ 
quently cashed upon indomement by tradesmen in the neighbour¬ 
hood of the place where the regiment was stationed, and the amount 
afterwards received by them of the army agent. B. v. Bice, 6 C. ^ 
P. 634; B. V, ffopey 1 Mood. O. G. 414. Where a high constable 
had issued his precept for the payment of a county rate for a certain 
amount, and, having received it, wrote a receipt at the foot, and 
the prisoner who had collected the rate, afterwards fraudulently 
^tered the precept, by adding a figure in the amount, (viz, chang¬ 
ing 58. to 15«.), and claimed to be allowed that larger amount in 
account, this was held to be a forgery of the receipt. B. v. Vaughan. 
6C.&iP. 276. 

As to the cases in which averments are necessary in the indict¬ 
ment, to shew that the forged instrument imported a receipt or ac- 
quitt^ce, 8w aMe, p. 357. Where the instrument is not set out, 
but >8 only described, pursuant to the stat. 2 eSf 3 W. 4, c. 123, 
3. 3, in such manner as would support an indictment for stealing it, 
no such averments are applicable or necessary: it tlien becomes 
matter of evidence whether the instrument, when produced, ap¬ 
pears to be within the statute. (S'ee antCy p. 357). Reg. v. Rogers, 9 
a ^ p. 41. 


Ind'lctmenl for forging a Warrant, Order, or Request for the 
* Delivery of goods, <^c. 

7*he savm as the last precedent hut ttoo, only substituting the words 
“ warrant, and order for the delivery of goods,” (“ any warrant, or- 
der, or request for the delivery or transfer of goods, or for the delivery 
of any note, MU, or other security, for^ the payment of money”), for tlee 
words “ warrant and oi^r for the payment of money.” 

Felony. See the last^ecedent one. 1 W. 4, c. 66, s. 10. 

Eoidence. 

Prove the foigery ‘and uttering, &c., as directed ante, p. 358 et seq. 
An order “ to deliver my work to bearer,” (and which was explained 
in. evidence to mean an order to Goldsmiths* Hall to deliver certain 
plate a sHvei-smith had sent there to be marked), was holden to be 
within the stat. 7 G. 2, c. 22, although it did not specify any particu¬ 
lar articles. B. v. Jones, 1 Leach, 53. . A request for the delive:^ of 
goods need not be addressed to any one. R. v. Carney, 1 Mgod. <?. C. 
351. The words of the repealed stat. 42 G. 3, c. 89, s. 1, w^re “ war- 
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rant or order,’! and it was held to be iiecessary, to come v^ithin those 
words, that the^order should^urport to be si^ed by spme person who 
might compel the delivery, and be directed to some person compel^ 
lable to obey it. The present statute contains the word “request;” 
and a request need not be directe4 to any one; R. v. Cullen^ 1 Mood, 
C. C, 300; Reg. y. James, 8 C. 292; Reg. v. Pvibrook, 9 C.^ S; * 
P. 37; ner be signed by a person who can compel a performance of it, 
or who has any authority over or interest in the goods. Reg. y. 
T^umas, 2 Mood. C. C, 16. See Reg. v. Tlwrn, 2 Mood. C. C. 210; C. Sf 
Mar. 206; P. 3f6). It must be shewn in the indictment to be 
asequesty.and if the words have not necessarily that effect, and the in¬ 
strument is set out, it must be explained by averments ; or, if not set 
out, by evidence. R. v. Cullen, 1 Mood. C. 0. 300 ; 5 C.SfP. 116. Reg. 
y. TValters,C.S^ Mar. 5SS. (See ante, p. 357). Where a forged writing 
was, “ Mr. Brooks, let the bearer, W. Turten, have, for J. Roe, four 
yards of Irish linen and a waistcoat: John Roeand the jprisoner, 
was indicted for obtaining the goods under false pretences— TauTaon,J. 
held that the uttering of such a note was a felony under this statute 
and directed an acquittal. R. v. Evans, & O. Sf P, 663. Where the 
prisoner represented that M. C. was dead, and had left him 501. or 
60/., which was in the hands of A. D., and that he wanted mourning, 
and brought a forged paper purporting to be signed by A. D., con¬ 
taining the following: “Please to let W. T. have such things as he 
wants for the purpose; I have got the amount of 27/. for M. C. in 
my keeping these many years”—this was held to be a foiged request 
within the statute. R. v. Thomas, 7 C.S^P. 861. So, a paper in the 
following form was held to be a request for the delivery of goo^ 
though not addressed to any one;—^“Augt. 3. ’39. One 16-in. 
helmet scoop; one 4 qt. kettle. Jas, Hayward.” R^. v., Pudbrook, 
9C.8^P. 37. So also a paper as follows; “ Please let the lad have a 
hat, and I will answer for.the money. E. B.” Reg, v. White,.Td. 
282. And it is not the less a forged request for the delivery of goods, 
because it may also be a forged undertaking for the payment of 
money, lb. Nor will it make any difference, that the aefendant 
alone*was looked to for payment. Reg. V. Thomas, 2 Mood. C. C. 16. 
Where the forged request was addressed to a woman in her maiden 
name, but she had married before the date of it, an indictment 
charging the intent to be to de&aud her husband was held good. R. 
V. Carter, 7 C.S^ P. 134. 

PUBCHA.S1NO OB BBCBIYIBG VOB^ED BANK NOTES. 


Statute. 

11 4 <5)* 1 W. 4, c. 66, s. 12]—^Enacts, that if any person shall, 

without lawful excuse, the proof whereof shall lie upon the party ac¬ 
cused, purcliase or receive from any other person, or have in his 
custody or possession, any foiged bank note, bank bill of exchange, 
or bank post bill, or blank bank note, blank bank bill of exchange, or 
blank bank post bill knowing the same respectively to be forged, 
every such offender shall be guilty of felony, and, being convicted 
thereof, shall be transpoi'ted beyond the seas for the term of fourteen 
years, 

' s 2 
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Ivdi^ment, 

■ Middlesex, to wit;—^The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the county 
of M., labourer, on the third day of August, in the ninth year of the 
reign" of our sovereign lady Victoria, at the parish aforesaid, in 
the, county aforesaid, feloniously, and without lawful excuse, had in 
his custody and possession purchase or receive from any person^ or 
have in his custody or possession'*) five forged bank notes any 
forged hanknotey bank hill of Exchange^ or bai^ post bill, or blam hank 
notSf blank bank Mil of exchange^ or blank hank post MU** for the 
payment of ten pounds each, the said J. S. then and there well 
knowing the said several bank notes, and each and every of them re¬ 
spectively, to be forged ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

Felonyy fourteen year^ transportation, 11 6?. 4 A 1 W, 4, c. 66, 

a. 12. 

Evidence, 

Prove that the defendant had in his possession the bank notes set 
out in the indictment, or one of them; and prove the notes to be for¬ 
geries, as directed ante^ p. 368 et seq. The act says ** in his posses¬ 
sion or custody,” which, by a subsequent section (28, ante^ p. 350), 
is interpreted to mean in his personal custody or possession, or 
knowingly and wilfully in any dwelling-house, or other building 
lodging, apartment, field, or other place, open or inclosed, whether 
belonging to or occupied by him or not, and whether it be had for 
his own use, or for the use or benefit of another. See E, v. Rowleyy 
R, 8^ R, 110. These several species of custody or possession are 
by the statute to be deemed and taken to be his custody and posses¬ 
sion within the meaning of the act; and therefore it is unnecessary to 
describe the custody and possession otherwise than as in the above 
precedent. As to the defendant’s knowledge that the notes found 
upon him were bad, it can be proved by circumstantial evidence 
only. {^See anteyp.2^^). After proof that the defendant had in his 
possession forged notes, the proof of lawful excuse lies upon the 
defendant. 11 (?. 4 1 FF. 4, c. 66,12. 

In bank prosecutions, where two indictments are preferred and 
found, one for the capital oiFcnce, and the other for the transportable 
ofience, at one and the same time, for one and the same fact, the 
bank may proceed for the minor offence, aiid the defendant will not 
be entitled to be acquitted* for the minor offence, by reason that, on 
the trial for that offence, facts appear sufficient to support the 
capital charge. i2. 12. 378. 


ITAKINO £AiaE ENTHIES IN REOISTEQS OF BAFTISM5, &C. 


Stotiae, 


'll Gf. 4 1 W, 4, e, ^6, s, 20— Forging Registers ofMarriagey 

Fk^tismy dfc.]—Enacts, that if any person shall knovringly and wil- 
fjuliy insert, or cause or permit to be inserted in any register of 
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baptisms, marriages, or buriak, vrhich hath been or shall be made or 
kept by the rector, vicar, curate, or officiatina minister of any parish, 
district parish, or chapelry, in-England, imy false entiy of any matter 
relating to any baptism, mamagre, or burial, or shall foige or alter, 
in any such register, any entry of any matter, relating toany baptkm, 
marriajge, or burial; or imall utter any writing as and for a copy of an^ 
entry m any such register, of any matter relating to any baptfam, 
marriage, or burial, knowing such writing to be fake, forged, or 
altered; or if any person shall utter any entry in any such register 
of any matter relating to any baptism, marriage, or burial, knowing 
such writing to be false, forged, or altered; or shall wilfully destroy, 
deface, or injure, or cause or permit to be destroyed, defaced, or in¬ 
jured, any such register, or any part thereof; or shall forge or alter, 
or st^l utter, knowing the same to be forged or altered, any license 
of marriage; every such offender shall be guilty of felony, and being 
convicted thereof, shall be liable, at tlie discretion of the court, to be 
transported beyond the seas for life, or for any term not less than 
seven years, or to be imprisoned for any term not exceeding four 
years, nor less than two years. 

Sect. 21 —Not to affect Alterations bg Ministers ]—Provides and 
enacts, that no rector, vicar, curate, or officiating minister of any 
parkh, district-parish, or chapelry, who shall discover any error in 
the form or substance of the entry in the register of any baptism, 
marriage, or burial, respectively by him solemnized, shall be liable to 
any of the penalties herein mentioned, if he shall, within one calen¬ 
dar month after the discove^ of such error, in the presence of the 
parent or parents of the child baptized, or of the parties married, or 
in the presence of two persons who shall have attended at any burial, 
or, in tne case of the death or absence of the respective parties afore>- 
said, then in the presence of the churchwardens or chapelwardens, 
correct the entry which shall have been found erroneous, according 
to the truth of the case, by entry in the margin of the register where¬ 
in such erroneous entry shall have been made, without any alteration 
or obliteration of the original entry, and shall sign such entry in the 
' margin, and odd to such signature the day of the month and year 
when such correction shall be made ; and such coirection and signa¬ 
ture shall be attested by the parties in whose presence the same are 
directed to be made as aforesaid ^ provided also, that in the copy of 
the register which shall be transmitted to the re^strar of the diocese, 
the said rector, vicar, curate, or officiating minkter shall certify 
the corrections so made by him as aforesaid. (/Sfee also 6 Sf 7 W, ^ 
c. 80, s. 44). 

Sect. 22 —Registers transmitted to And whereas copies 

of the registers of baptisms, marriages, and buriak, such copies being 
signed and verified by the written declarations of the rector, vicar, 
curate, or officiating ipinister of every parish, district-parish, and 
chapelry, in England, where the ceremonies of baptism, marriage, 
and buriu may lawfully be performed, are directed by law to be made 
and^ transmitted to the registrar of the diocese within which such 
parkh, district-parish, or chapelry may be. situated ; be it therefore 
enacted, that if any person shall knowingly and wilfully insert, or 
cause or permit to be inserted, in ai^ copy of any register so directed 
to be transmitted as aforesaid, any mlse entry of any matter relating 
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to any baptism, marriage, or burial, or shall forge or alter, or shall 
utter, knowing the same to be foiged or altered, any copy of any re¬ 
gister BO direcl^ to be transmitted as aforesaid, or shall knowingly 
and wilfully sign or verify any copy of any remster so directed to be 
transmitted as aforesaid, which copy shall be raise in any part there¬ 
of knowing the same to be false, every such offender shall be guilty' 
ox Celony, and being convicted thereof, shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of seven 

J rears, or to be imprisoned tor any term not exceeding two years, nor 
ess than one year. 

6 7 W. 4, c. 85, s. 43— Falsifying Register-books of Births, Mar¬ 
riages, and i)eaBis\ —^Enacts, that every person who shall falsely 
make or counterfeit, or cause to be falsely made or counterfeited, any 
part of such register-book or certified copy thereof, {see ss. 30-^4), 
or shall wilfully insert or cause to be inserted in any register-book or 
certified copy thereof any false entry of any birth, death, or mar- 
ria^, or shall wilfully give any false certificate, or shall certify any 
writing to be a copy or extract of any register-book, knowing the 
same rerister to be false in any part thereof or shall forge or coun¬ 
terfeit we seal of the register office, shall be guilty of felony. 

3 4*^ —Enacts, that every person who shall wil¬ 

fully destroy or injure, or cause to be destroyed or injured, any re¬ 
gister or record of birth or baptism, naming or dedication, death or 
burial, or marriage, which shall be deposited with the I'egistrar- 
general by virtue of tliis act, or any part thereof, or shall falsely 
make or counterfeit, or cause to be falsely made or counterfeited, 
any part of any such register or record, or shall wilfully insert or 
cause to be inserted in any of such registers or records, any false 
entry of any birth or baptism, naming or dedication, death or burial, 
or maiTiage, or shall wilfully give any false certificate, or shall cer¬ 
tify any writing to be an extract from any register or record, know¬ 
ing the same register or record to be fiilse in any part thereof, or 
shall forge or counterfeit the seal of the said office, shall be guilty of 
felony. 


, Xndiament for making a False Entry in a Marriage Roister. 

Ommenoement as ante,p. 3561—in the county aforesaid, feloni¬ 
ously and wilfully did insert, and cause and permit to be inserted, in 
a certain register of marriage, (** baptisms, marriages, or burials**), 
which was wen kept b^ the rector of the said parish, rector, vicar, 
ewrate, or tffkicAing minister of any parish, district parish, or ckapelry **), 
a certain wse entry relating to a supposed marriage, and which said 
fidse entry is as follows; that is to say [set it oid verbatim, voith in¬ 
nuendoes, ifnetxssary, to explain it\, whereas in truth and in fact the 
said A. was not married to the said C. D., at the said church on 

tile said-day of-, as in the said entry is ffilsely alleged and 

stated; and whereas in truth and in fact the said O. D. was not 
married tp the said A. B., at the said church or elsewhere, at the 
tima in the said entry mentioned, or at any other time whatsoever ; 
against the form of the statute in such case made and provided, and 
against the peace orour lady the Q,ueen, her crown and dignity. 
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{%vd Cmmty for taring)—did. knowinj^ly and wilfully utter a cer¬ 
tain other false entry relating to a certain supj^sed mamage, which 
said last-mentioned entry was before then inserted^ in a certain 
register of marriages kept by the rector of the smd parish, and which 
said last-mentioned entry is os follows; that is to say, it otrtl, 
whereas in truth and in lact, above']. And the jurors aforesaid,^ 
upon their oath aforesaid, do say, that the said J. S., at the time- he 
so uttered the said last-mentioned false entry, then and there well 
knew the same to be forged ; a^inst the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add courts describing the instrument in such 
manner as would support an indictment for stealing the same, suppose 
ing it were the subject of larceny. See Reg. v. Sharpe, 8 (7. P. 436. 

A count charging that the defendant ^^felonioudy and wilfully did 
destroy, deface, and injure a parish register^' is not had for duplicity,' 
and it is not necessary to. allege a scienter as to such a charge. Reg. v, 
Boroen, 1 C. P. 601. 

Felony, transportettion for life or for not less than seven years, or 
impriimment not exceeding four or less than two years,\\ 0.\S^\ W. 
4, c. 66, s. 20, with or mihout hard labour, and with or vnthoui solitary 
confinement, such confinement not exceeding one month at any one time, 
nor three months in any one year. 7 W. 4 iSf 1 Viet, e, 90, s. 6, (ante, 
p. 169). 

No spedjk punishment is enacts by the stats. 6 7 W. e. 00,.s. 43, 

and 3 4* 4 Viet. c. 92, s. 8,/or the offences therein mentioned. 

Evidence, 

Produce the register, prove it to be kept as stated in the indict¬ 
ment, and prove the forgery or uttering as anie, p. 358 et seq., accord¬ 
ing us the fact is alleged in the indictment. The court will take 
judicial notice that a parish in the county of Stafford, or any other 
English county, is in England, and the indictment need not aver that 
fact. R^. v. Sharpe, 8 U. P. 436, 


Indictment at Common Law for forging a Fieri Facias. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., ii^ the county 
of M., labourer, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, at the parish aforesaid, in the 
county aforesaid, unlawfully and wickedly contriving to injure, op¬ 
press, impoverish, and defraud one J. N., then and theref unlaw¬ 
fully, knowingly, and falsely did forge and counterfeit a certain 
writing on parchment, purporting to be a writ of our lady the Quemi 
of Jieri facias, and to have issued out of the court of our said lady 
the Queen of the Bench at Westminster, in the county afpresaid ; 
whig)i said false, forged, and counterfeited writing is as follows; that 
is to s^, {here set out the fieri facias verbatim], with intent the 
said J. N. to injure, ^press, impoverish, and de&auid ; to the great 
damage of the said J. N., to tne evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. This count appears to he sufficient, withmd 
stating that ^ writ was actually executed, or the proseetdor*s 
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goods ae^ed under it. However^ it may he as well to add a second 
count similar to theahmie, to the end of the statement of the fi.fa., 
dtkd then continue thus: with intent the said J. N. to injure, op¬ 
press, impoverish, and defraud. And the said J. S. afterwards, and 
before the said last-mentioned pretended writ purported to he re¬ 
turnable, to wit, on the day and year last aforesaid, at the parish 
aforesaid, in the county aforesaid, the said last-mentioned false, 
foiled, and counterfeited writing, knowingly, falsely, and deceitfully, 
as a true writ of our said lady the Queen of fieri facias^ did.cau8e 
to be delivered to the then sheriff of Middlesex, for execution to be 
made thereof ; and afterwards, and before the last-mentioned pre¬ 
tended writ purported to be returnable, to wit, on the day and year 
aforesaid, at the parish aforesaid, in the county aforesaid, did cause to 
be seized and taken divers goods and chattels of the said J. N., to a 
large amount, by pretence of the said pretended writ; to the great 
damage of the said J. N., to the evil example of all others in the like 
case offending, and gainst the peace of our lady the Queen, her crown 
and dignity. (3rd Uount). And the jurors aforesaid, upon their oath 
aforesaid, do further present, that the said J. S. afterwards, to wit, 
on the day and year aforesaid, at the parish aforesaid, in the county 
aforesaid, unlawfully, falsely, and deceitfully did utter and publish 
as a true writ of our lady the Queen of fieri facias^ a certain other 
false, forged, and counteneited writing on parchment, purporting to 
be a writ of our lady the Queen of fieri fadas^ and to have issued 
out of the court of our lady the Queen, of the Bench at Westminster, 
in the county aforesaid ; vrhich said false, forged, and counterfeited 
writing is as follovirs, that is to say, \h&re set out the writ verhaiim]^ 
with intent the said J. N. to injure, oppress, impoverish, and de¬ 
fraud, (he the said J. S., at the said time lie so uttered and published 
the said last-mentioned false, forged, and counterfeited writing, as 
aforesaid, then and there well knowing the same to be false, forged, 
and counterfeited). And the said J. S. afterwards, and before the- 
said last-mentioned pretended writ purported to be i‘cturnable, to 
wit, on the day and year last aforesaid, at the parish aforesaid, in the 
county aforesaid, the last-mentioned false, forged, and counterfeited 
writing, knowingly, falsely, and deceitfully, as a true writ of our 
lady the Queen of Jieri facias^ did cause to be delivered to the then 
sheriff of Middlesex, for execution to he made thereof; and after¬ 
wards, and before the said last-mentioned pretended w rit purported 
to be returnable, to wit, on the day and year last aforesaid, at the 
parish aforesaid, in the county aforesaid, did cause to be seized and 
tak§n divers goods and chattels of the said J. N. to a large amount, 
by pretence of the said pretended writ; to the great damage of the 
said J. N., to the evil example of all others in the like cose offending, 
and against the peace of our lady the Queen, her crown and dignity. 
Add counts describing the instrumenty Sje.y in such manner as would 
sustain an indictment for stealing the same. 2 6^3 W, 4, c. 123, s. 3, 
(antey p, 360) ; and seep. 336. 

Misdemeanor at common law. The forging and counterfdting of 
any writingy or uttering andmMishing it as true, Jbnotoing it to he forged 
aM eounterfeitedy with a fraudulent intenty wh&rehy another may he 
prtgudicedy is a misdetneanor at common lawy in all cases where it has 
not been made felony hy statute. See 2 Easty P. C. 861. R. v. WilcoXy 
R. 60. Thusy counterfeiting a letter of credity 1 Str, 12; a hill 
oftadingy 1 Salk. 342; a dStor's dischargcy R. v. Fawcetty 2 Easty P. 
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C. 862; a county court summons^ R, v. Colliery 5 C. 3; P. 160; a ma¬ 
gistrate's order to a gaoler to discharge a prisoner^ as upon hail having 
been giveny R, v. Harris, 1 Mood. C. C. 393; and the tike, see 2 Fastf 
P. C. 862 —are forgeries at common law. 

Evidence. * 

Prove the forgery and uttering, as directed ante^p. 368 eise^., ex¬ 
cept that it must be proved that the defendant uttered the instru¬ 
ment as true; to prpve that he sold or disposed of it will not sup¬ 
port the indictment. Prove also the delivery of the writ to the 
sheriff, and the levy under it, as stated in the indictment. If the 
forgery be proved, it should seem to be sufficient, although the pro¬ 
secutor fail in proof of the delivery of the writ to the sheriff, and of 
the levy under it; for, notwithstanding some ancient anthorities to 
the contrary, it does not appear to be necessary that the fraud con¬ 
templated should have been actually effected by the forgery, to render 
it indictable at common law; the mere intent to defraud seems to be 
sufficient. See 2 East, P, C. 861, 862. 


Indictments for Forgery in other Cases. 

With the assistance of the precedents already given, which are 
those most generally required in practice, indictments may readily 
be framed upon any of the other statutes on the subject of forgery, 
attention being paid to the operative words in the statute creating 
the offence. 

The following is a concise list of the statutes relating to forgerv, 
and indictable offences connected with forgery, which have not already 
been mentioned under the foregoing precedents, and do not find a 
place in other parts of this work. It is necessary, however, to 
premise tliat, by the late stat. 11 Cr. 4 1 W. 4, e, 66, s. 1, {antCyp. 

362), in all cases in w’hich, by other statutes, the punishment of death 
is inflicted, that of transportation for life, or for not less than seven 
years, or imprisonment with or without hard labour and solitary 
confinement, (.9. 26, ante, p, 365; see 7 TF. 4 S; 1 Viet, c. 84, s. 3, 
Jb.)y for not more than four nor less than two years, is substituted, 
and that the punishment of imprisonment for life and forfeiture' of 
lands, &c. in the stat. 6 Elis. c. 14, is abolished, («. 23, ante, p. 
353), and that of transportation for fourteen or seven years or im¬ 
prisonment, with or without hard labour and solitary confinement, 
for not more than two years nor less than one year, substituted in 
lieu thereof. It is also necessary to mention, that, by sect. 4 {emte, 
p. 368) of that act, where any person is made punishable with death 
for forging &c. any instrument or writing desiraated by a special 
name or description, which, however designated, is in law a will, 
testament, codicil, or testamentary writing, or a bill of exchange or 
promissory note for the payment of money, or an indorsement or 
assignment of a bill or note, or an acceptance of a bill of exchange, 
or an undertaking,, warrant or order for the payment of money, 
within the meaning of that act, such person may be indicted under 
that act, and punished accordingly. By the stat. 2 3 JV. 4, e. 

123, ss. 1, 2, {ante,pp. 363, 364), it was enacted, that all persons con- 
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victed of any offence, for which the stat. 11 G,4iS;l W. 4, e. 66, en¬ 
joined or authoriaed the punishment of death, should be transported 
10 ^ life, except for forging or uttering wills, &c,, or powers of at¬ 
torney for the transfer of stock, or receipt of dividends in the Bank, 
South-Sea House, or Bank of Ireland; and now, by the 7 W. A 
1 F«cf. c. 84, ss, 1, 2, (antCiPp. 354,355), these latter offences, and also • 
all those which by tne 2 3 W. 4, c. 123, were made punishable 

with'transportation for life, are alike subject to transportation for life, 
or not less than' seven years, or imprisonment for not more than four 
and not less than two years. Wi^ these observations, it has been 
thought best, in order to avoid repetition, to enumerate the exist¬ 
ing statutes, with the punishments, m the terms, of the statutes 
respectively. 

1 . As to records, &c.—Avoidii^ records; felony. 8 H. 6, c. 12. 

Foiling a memorial or certificate of registry of lands in Yorkshire 
or Middlesex; imprisonment for life, mrfeiture of lands, &c. 2^3 
A, e. 4, a. 19; 5 6 c. 18, a, 8; 7 A. e. 20. a. 15; 8 O. 2, e. 6, 

a. 21. Forging the seal, stamp, or signature of any certificate, official 
or public document, or document or proceeding of any corporation, 
or joint stock or other company, or of any certified copy of any docu¬ 
ment, bye-law, entry in any register or other book, or other proceed¬ 
ing, receivable in evidence, or tendering in evidence any such certifi¬ 
cate, &c. with a false or counterfeit sem, stamp, or signature thereto, 
knowing the same to be false and counterfeit; or forging the 
rignature of any judge fof any of the superior courts of equity or 
common lawj to any order, decree, certificate, or other judicial or 
official document^ or tendering in evidence any order &c. with a 
&lse or counterfeit signature of any such judge tliereto, knowing the 
same to be false or counterfeit: or printing any copy of any private 
act, or of the journals of either house of parliament, which shall 
falsely purport to have been printed by the printers to the Crown or 
to either house of parliament, or tendering in evidence any such copy, 
knowing that the same was not printed by the person by whom it 
purports to have been printed: felony, transportation for seven years, 
or imprisonment for not more than three years nor less than one 
year, with hard labour. 8 (!||* 9 Ftct, c. 113, a. 4. Certifying as 
true any &lse copy of or extract from any of the records in the 
public record office: felony, transportation mr life or not less than 
seven years, or imprisonment not exceeding four years. 1 Viet. c. 94, 
aa. 19, 20. Uttering a false certificate of a previous conviction; 
felony, transportation, or imprisonment, and whipping. 7 ^ Q G, 
4, c. 28, a. 11. 

2. As to the revenue, &c.—Forging the stamps on paper, &c., 
playing cards, gold and silver plates, newspapers, &c.; felony, 
transportation for life or not less than seven years, or imprisonment 
for not less than three years. 52 G. 3, e, 143, aa.7, 8; 55 (?. 3, 
c. 184, 8. 7;'55 G. 3, c. 185, ss. 6, 7; 6 6?. 4, c. 116; 4 4* 5 Viet, 
e. 58, a. 1. See F. v. Ogdm, 6 C. ^ P. 631: F. r. Hope, 1 Mood. 
C. C. 396. Forging debentures or certificates for payment or return 
of money required by statutes relating to the customs or excise; 
ftlony, death; 52 G. 3, c. 143, a. 10; or the name <sr hand-writing of 
any receiver or comptroller of the customs or their agents, to any 
dre^» &o. for receiving money at the Bank of England on amount of 
tho receiver-general; felony, transportation for life; 8 4* &Vict. e. 85, 
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*.26; 7 WT. 4 4 ^ 1 Fi'cf. c. 84, *. 2. Forging excise permits; mis¬ 

demeanor, transportation for seven years, or fine aaid in^risonment: 

2 W. 4, c. 16, iB. 3, 4. Knowingly having possession oObiged dies 
or stamps resembling dies or stamps used to denote any stamp duty; 
felony, tranroortation for life or not less than seven years, or im¬ 
prisonment for not more than four nor less than two y^rs. 3 ^ 4 JF. 
4, c. 97, *. 12. Fraudulently writing any matter liable to stan^^ 
duty on an old stamp; felony, transportation for seven yeare. 12 G. 

3. c. 48- Counterfeiting, &c. stamps on paper fitc. in respect whereof 
any excise duty is imposed, lOOOi. fine. 2 4' 3 Viet, c, 23, s. 42. 
Forging the certificates and receipts relating to Exchequer bills; 
fSlony, transportation for life or not less than seven years, or im¬ 
prisonment for not more than four nor less than two years. 5^ Viet. e. 
8^ s. 26. Foi^ng registers, certificates, transfers of annuities, &c, 
granted by the commissioners for the reduction of the national debt; 
felony. 10 G. 4, c. 24, s. 41. Forging the stamp on linens, calicoes, 
stuffs; felony, death. lO A. c, 19, s, 97; 13 G. 3, c. 66, s. 6. See 
62 G. 3, c. 142, s. 1. Foiging the stamp on cambrics, &c.; felony, 
death. 4 G. 3, c. 87. Forging the handwriting of the receiver- 
general of the post'olfice or his agents, to any draft, &c., for money, 
or any such draft, &c.; felony, transportation for life or not less than 
seven years, or imprisonment for not more than four years. 7 W. 
4 4’1 F^c^. c. 86, **. 33, 41. Forging or fraudulently using plates or 
dies used for marking postage; felony, transportation for lile or not 
less than seven years, or imprisonment for not more than four nor 
less than two years. 3 4* 4 Viet. c. 96, *. 22. Forging stage carrii^e 
plates or licenses; misdemeanor^ fine and imprisonment. 2 4* 3 Vv. 

4, c. 120, **. 82, 33; 1 4 2 Viet. e. 79, *. 12. Forging a hawker^s 
license; thiae hundred pounds fine. 54 G. 3, c. 41, s. 18. Forging 
declarations of return of insurance; felony, transportation for seven 
years. 64 G. 3, c. 133, s. 10. 

3. As to public offices.—Forging the name of the registrar of the 
high Court of Admiralty, or the Bank receipts for suitors* money; 
felony. 53 G. 3, c. 161, s. 12. Forging the hand of the account¬ 
ant-general, registrar, &c., of the high Court of Chancery, or uf the 
cashier of the Bank, to any instrument relating to suitors’ money; 
felony, death. 12 6r. 1, c. 32, s. 9. Forging the hand of the ac¬ 
countant-general of the Exchequer; felony, death, i G. 3, c. 35. 
Forging the handwriting of the receiver-general of the excise, or 
excise comptroller of catSi, or other person duly authorized, to any 
draft, &c. upon the Bank of England; felony, death. 7 4* 8 <?. 4, 
e. 63, 56. Forging the handwriting of the receiver-general or 

comptroller-general of the customs, or any person acting for them, 
to any draft, &c., upon the Bank; felony, death. 3 4 4 W. 4, 
c. 61, s, 27. Forging the handwriting of the receiver-general of 
the stamp duties, or of his clerk, or of the commissioners of stamps, 
to any draft, &c., upon the Bank; felony, death. 46 G. 3, c. 76, 

9. Forging the handwriting of the treasurer, or other signing or 
VQiiching officer of the navy, to any paper whereby her Majesty’s 
naval treasure may be paid or disposed of. See 1 G. 1, st. 2, c. 26, 
s. 6. Forging the liana writing of the treasurer of the ordnance, &c., 
to any drmt, &c., oh the Bank; felony, death. 46 G. 3, e. 46, s. 6. 
Forging the handwriting of the receiver-general of the mat-office, 
&c., to any draft, &c., on the Bank; felony, death. 46 G. 3, e. 83, 
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8. 0; 47 G. 8, st, 2, c. 59, e. 3. Forging the handwriting of the 
a<yatant>general of the volunteers and local militia, &c., to any 
draft, &c., on the Bank; felony, death. 54 G. 3, c. *151, s, 16. 
Forging the liandwriting of the surveyor-general of the woods and 
forests, &c., to any draft, &c., on the Bamc; felony, death. 46 G. 
3, e, 143, 8. 14. Foiging the marking or handwriting of the re-< 
ceiver-general of the prenncs upon any writ of covenant; felony, 
death. 52 G. 3, c. 143, s. 5. Forging any contracts, certificates, 
receipts, &c., relating to the redemption of the land-tax; felony, 
death. 52 G. 3, c. 143, s, G. Forging any declaration, 'warrant, 
order, or other instrument, or any affidavit or affirmation required 
to be made by the commissioners for the reduction of the national 
debt, or any certificate or order of their officers, &c., felony, death. 
2 4' 3 W. 4, c. 69, s. 19; see 7 IF. 4 1 Viet. c. 84, s. 1. Forging 

any certificate of a receipt given to or by the commissioners for re¬ 
lief to the West India Islands; 2 «Sf 3 IF. 4, c. 126, s. 64; or to 
or by the commissioners for relief to the Island of Dominica; 5 <1^ 6 
W, 4, c. 51, 8. 5; felony, death. See 7 TV, 4 <5^' 1 Viet. c. 84, s. 1. 
Forging any receipts for compensation money to slave-owners; fe¬ 
lony, death. 5 6 W. 4, c. 46, s. 12; see 7 Tr, 4 Sf 1 Viet, c, 84, s, 1. 

4. As to officers in the navy and army.—Forging any ticket, pay 

list, extract from the ship’s books, certificate, inspector’s cheque, 
or any letter of attorney, assignment or authority, in order to ob¬ 
tain any wages, pay, prize-money, &c., due or supposed to be due, 
for the services of any naval officer, seaman, or marine; or any 
purser’s certificate to or other appi’oval of, a bill of exchange, re¬ 
quired by this act; or any receipt for wages, in respect of services 
on board any of her Majesty’s ships; or the name or handwriting of 
any officer of the navy or marines to any receipt for lialf pay, of 
any widow to any receipt for a pension, or of any person to any re¬ 
ceipt for an allowance irom the compassionate fund; felony, trans¬ 
portation for life or not less than seven years, or inrnrisoument for 
not more than four nor less than two years. 11 4 <Sf 1 W. 4, 

c. 20, 8, 83. Forging any extract from any register of baptism or 
burial, or certificate thereof, to sustain any claim to wages, pay, 
prize-money, &c. due for the services of any officer, seaman, or 
marine in the navy, or half pay, pension, &c., &c.; felony, trans¬ 
portation for fourteen, or not less than seven years, or imprison¬ 
ment for not more than three years nor less than one year. Id. s. 86, 
Forging the name or handwriting of any officer, soldier, &c. in the 
army, or of any officer or serjeant at Chelsea Hospital, as to the 
payment of pensions, wages, pay, &c., or any letter of attorney, 
bill, ticket, order, certificate, voucher, receipt, will, &c., concerning 
the payment or obtaining any pension, &c.; felony, transportation. 
7 G. 4, c. 16, 8, 38. See Jjteg. v. Pringle^ 2 Mood. C. C, 127; 9 C, 
Sf P. 408. 

5. As to public trade. — Forging Mediterranean passes; felony, 
deatli. 4 Q, 2, c, 18, s. 4. As to forgeries on the London and Royal 
Exchange Insurance Companies, see 6 G, 1, e, 18, 8, 13: the Glabe 
Insurance, 39 G. 3, c. 83, s. 22; the English Linen Company, 4 G, 
8, c, 87, 8. 15; the British Society for extending the Fisheries, &c., 
26 G. 3, c. 106, 8. 26; the British Plate Glass Mannfiictory, 13 G. 8, 
e, 88, 8, 28; 38 G. 3, c. 17, s. 23. There are other statutes with re¬ 
spect to forgeries upon particular companies, but these ore now im- 
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material; for the recent act, 11 4 1 W. 4, e, 66^ a. 28, (ante,p. 

850), extends to bodies corporate, or companies or societies of persons 
not incorporated, and to any person or number of persons whatso¬ 
ever, who may be intended to be defrauded, whether they reside and 
carry on business in England or elsewhere. Forging a shipping li¬ 
cense, penalty 600/. 47 G. 3, sees. 2, c. 66, s. 26. b oiging quaran¬ 
tine certificates; felony. 6 4, c. 78, tf. 26. Forging certificates, 

&c., mentioned in the act for the abolition of the slave trade; felony. 
6 G. 4, c. 78, 8. 25. Foiging or counterfeiting any die for marking 
gold or silver wares, Mr marking such wares with a forged die, dr 
foxing the mark of any such die, or transposing or removing the 
marks, or cutting or severing the marks with intent to affix them on 
other wares, or affixing any mark cut from other wares, or fraudu¬ 
lently using genuine dies; felony, transportation for not more than 
fourteen nor less than seven j’ears, or imprisonment, with or without 
hard labour, not exceeding three years. 7 8 Vid;. c. 22, s. 2. Forg¬ 

ing alehouse certificates; misdemeanor. 8 G. 4, c. 77, s. 2. Bankrupts 
destroying, mutilating, or falsifying their books, &c., in contempla¬ 
tion of bankruptcy, and with intent to defraud their creditors; mis¬ 
demeanor, imprisonment for not more than three years. 6 6 Viet. 

€. 122, s. 84. 

6 . As to the instruments of forging.—To make or have any 
frame, /tc., for the making of paper, with the words “Bank of 
JOngland” visible on the substance, or to make paper with curved or 
waving bar or wire lines, &c., or to make, &c., or sell, &c., such 
paper, &c.; felony, transportation for fourteen years. 11 G, 4: ^ 1 
fV. 4, c. 66, s. 13. {See s. 14). To engi-ave on any plate, &c., 
any bank note, &c., or blank bank note, bill, &c., or use and have 
possession of such })late, &c., or utter or have paper upon which a 
blank bank note, &c., shall be printed: felony, transportation for 
fourteen years. 11 <?. 4 ^ 1 IF. 4, c. 66, s. 15. To engrave on 
any plate &c., any word, number, figure, charactei*, or ornament, 
resembling any part of a bunk note, &c., or use or have such plate, 
&c., or utter or lia^e any paper on which there shall be an impres¬ 
sion of any word, /fee., felony, transportation for fourteen years. 
11 4 1 W. 4, c. 66, s. 16. To make use of or have jiossession 

of any frame, &c., for the making paper, with the name or firm of 
any person or persons, body corporate, or company, carrying on 
business as bankers, appearing on the substance; or to make, sell, 
/kc., or have possession of such paper; felony, transportation for 
foui*teen or seven years, or imprisonm^' for three years or one 
year. 11 G. 4 Sf l " TV. 4, c. 66, s. 17. ^o engrave on any plate, 
&c., any bill of exchange or promissory note of any bankers, &c., 
any words resembling the subscription themto, or use such plate, 
&c., or sell or have any paper on which any part of such bill, &c., 
shall be printed; felony, transportation for fourteen or seven years, 
or imprisonment for three years or one year. 11 6r. 4 1 TV. 4, 

c. 66, 8. 18. To engrave plates, &c., for foreign bills or notes, or 
use «r have such plates, or utter any paper on which any part of 
such bill, &c., .may be printed; felony, transportation for fourteen 
or seven years, or impi^sonment for three years or one year. 11 
4 df 1 TV. 4, e. 66, s. 19. See R. v. TVarshaneVy 1 Mood. C. C^ 
466: R. V. Marris, 7 C, P. 416, 429; Reg. v. Hannon^ 2 Mood. 
C. C.77l 9 C. ^ P. 11. As to the instruments for forging stamps. 
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&C., seeQ Sc 4t JF.4,c,&7, s. 12; and Eea. r. AUday, 8 C. Sf P. 
136. 

All these statutes^ with very few exceptions, make the uttering 
these forged instruments respectively, knowing them to be forged, 
eqn^ly penal with forging them. 


Sect. 8. 


FALSE PERSONATION. 


PERSONATING SEAMEN, SOLDIERS, &C. 


Statutes. 

11 <7. 4 1 W. 4, c. 20, s. 84— P&rsonating Seamen, S^c ."]— 

Enacts, that if any person shall falsely and deceitfully personate 
any commission, warrant, or petty oihcer, or seaman, or commis¬ 
sion or non-commissioned officer of marines, or marine, or the wife, 
widow, or relation, or the executor, administrator, or creditor of 
any such officer, seaman, or marine, or any person entitled to any 
allowance from the compassionate fund of the navy, in order to re¬ 
ceive any wages, pay, half-pay, prize-money, bounty-money, pen¬ 
sion, or any part thereof, gratuity, or other allowance for money 
due or payable, or supposed to be due or payable, to any such 
officer, seaman, or marine, or any allowance to any person from the 
said compassionate fund, with intent to defraud any person whom¬ 
soever, every such offender shall be guilty of felony, and being con¬ 
victed thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas, for life, or for any term not less than 
seven years, or to be imprisoned for any term not exceeding four 
years nor less than two years. 

Sect. 88.— Accessaries —P&ce and Made of Im^mscmmenf ]—In 
every case of every offence made felony by this act, every principal 
in tne second degree, and every accessary before the fact, sliall be 
punishable in the same manner as the principal in the first degree 
18 by this act punishable, *hnd every accessary after the fact to any 
such felony shall, on conviction, be liable to be imprisoned for any 
term not exceeding two years; and where any person shall be con¬ 
victed of any offence punishable under this act, for which imprison¬ 
ment shall or may be awarded, it shall be lawful for the court to 
sentence the offender to be imprisoned, with or without hard labour, 
in the common ^1 pr house of corr^ion, and also to direct that 
the offender shall be kept in solitary confinement, for the whale or 
any portion or portions of such imprisonment, as to the court in its 
di^retion shall seem meet. Seel ^.4^1 Fict.e. 90, s. 5, (ante, 

p* 160). 

7 4, e. 16, a, 38— PerfonaHT^ Scidiers, <^3—^If any person 
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shall willingly and knowingly personate or falsely assume the name 
or character, or procure any other to personate or falsely assume the 
name or character of any officer, non-commissioned officer, soldier, or 
other person, entitled, or supposed to he entitled, to any pension, 
wages, pay, grant, or other aalowauce of money, prize-money, or re¬ 
lief, due or payable, or supposed to be due or payable, for or On account 
of any service done, or supposed to be done, by any such office, 
non-commissioned officer, soldier, or other person as aforesaid, in his 
Majesty’s army or other military service, or shall personate or falsely 
assume the name or character of the executor or administrator, wife, 
relation, or creditor of any such officer, non-commissioned officer, 
soldier, or other person as aforesaid, in order fraudulently to receive 
any pension, wages, pay, grant, or other allowance of money, prize- 
money, or relief due or payable, or supposed to be due or pay¬ 
able, for or on account of any services done, or supposed to be done, 
by any such officer, non-commissioned officer, soldier, or other person 
as aforesaid, every such person so offending, being thereof lawfully 
convicted, shall be and is hereby declared and adjudged to be guilty 
of felony, and shall and may be transported for life, or for such term 
of years as the court shall adjudge. 


Indictment for personating a Seaman. 

s 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, with force and arms, at the parish 
aforesaid, in the county aforesaid, did falsely, feloniously, and deceit¬ 
fully personate one N., a seaman anp commission, warrant, or 
petty officer, or seaman, or commission or nm-commissioned officer of 
marines or marine, or the wife, widow, or relation, or executor, admt^ 
nistrator, or creditor of any such officer, seaman, or marine, or any per¬ 
son entitled to any allowance from the compassionate fund of thenary**), 
in order to receive certain wages (“a»y wages, pay, half-pay, j^ze- 
mon^, hornty-moncy, pmsion, or any part thereof, gratuity, or other 
allowance for money** then and there due and payable if^due orpay- 
<d>le, or supposed to he dm or payable**) to the said J. N., with intent 
then and there and thereby to defraud the said J. N. if amy person 
whomso&m^*)\ against theformof thestatutfi in such case madeand pro¬ 
vided, and against the peace of our lady the Queen, her crown and dig¬ 
nity. Add a second count, similar to the first, substituting the 
words “ supposed to be due and payable ” for the words due and 
payable.” 

Felony, transported^ for life or not less than seven years, or im- 
prisonmevd not exceeding four nor less than two years, with or toithout 
nardJahour, and with or vnthowt solitary confinement, 11 4 ^ 1 W. 

4, e. 20, s. 88, such confinement not exceeding one month at any one 
time, nor three months. %n any one year. 7 JF,4Sfl Fict. e. 90, s. 
4, (ante,p. 169). 

In indictments for the personation- of sddiers, S^e., the iiWent may he 
laid to defraud** the Lords and others, ChmmissionerscftheJRoyalHbs- 
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pUal for soldiers at Chelsea, in the comity of Middlesex^ 7 G. 4t, 
c, 16, s, 81. 

This offence is not triable at any quarter sessions. 5 Sf Q Viet. e. 
08, s. ], (ante,p. 69). 

JEvidence. 

\ * 

Prove that J. N. was a seaman on board the ship mentioned, and 
that the wages attempted to be obtained were due and payable to 
him, or, under the second count, that they might be supposed to 
be due and payable to him. See B. v. Broum, 2 Bast, P. V. 1007: 
B. V. Tannet, B. B. 8t51. Prove that the defendant personated 
or assumed the name and character of J. N. The offence will be 
complete, though the personated seaman be dead; B. v. Martin, 

B. 4 ; and even though the wages have been paid. B. v. 

Cramp, Id, 827. So, upon an indictment on the 7 G. 4, e. 16, s. 
88 , for forging the name of a person to a letter of attorney, for the 
receipt of a pension “supposed to be due” to such person, it was 
held that the defendant was rightly convicted, although it appeared 
that no such pension was actually existing. Beg. v. Pringle, 2 Mood. 

C. C. 127. 

The offence of personating is not confined to the person only who 
personates the seaman: all persons who aid and abet in the offence 
are principals. B. v. Potts, B. B. 353. 

—. 

PEBSONATINO OWNERS OF STOCK, &C. 


Statute. 

11 G. 4^1 W, 4, c. 66, s. 6.]— (Ante,p. 379). 

Sect. 7]—Enacts, that if any person shall falsely and deceitfully 
personate any owner of any share or interest of or in any stock, an¬ 
nuity, or other public fund, which now is or hereafter may be trans¬ 
ferable at the Bank of England or at the South Sea House, or any 
owner of any share or interest of or in the capital stock of any body 
corporate, company, or society, which now is or hereafter may be 
established by cliarter or act of parliament, or any owner of any di¬ 
vidend payable in respect of any such share or interest as aforesaid and, 
shall thereby endeavour to transfer any share or interest belonging to 
any such owner, or thereby endeavour to receive any money due to 
any such bwner, as if such offender were the true and lawful owner, 
every such offender shall be guilty of felony, and, being convicted 
thereof, shall be liable, at the discretion of the court, to be transported 
beyond the seas for life, or for any term not less than seven years, or 
to be imprisoned for any term not exceeding four years, nor less than 
two years. •’ 

Indictment. 

^ Commencement as ante, p. 366]—in the county aforesaid, feloniously 
did falsely and deceitfully personate one J. N., the smd J. N. then 
and there being the owner of a certain share and interest in certain 
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stock and annuities, which were then transferable at the Bank of 
England, to wit, [sicUe the amount and nature of the stocil ; and that 
the said J. S, thereby did then and there transfer the said share and 
interest of the said J. K. in the said stock and annuities, as if he the 
said J. S. were then and there the lawful owner thereof; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony, 11 4 1 W. 4, c. 66, s. 6, ». 370).— An indict¬ 

ment for an offence undjfir the 'ith section may easily he framed from the 
above precedent, 

•This offence is not triable at any quarter sesnom, 5S^6 Viet, c, 38^ 
s. 1, (o««e, p. 69). 

Evidence. 

Prove the personation and the transfer, as stated in the indictment. 


FERSONATINO BAIL, &C. 


Statute. 

II 6r. 4 1 W. 4, c. 66, s. 113 —Enacts, that if any person shall, 

before any court, judge, or other person lawfully authorized to take 
any recognisance or bail, acknowledge any recognisance or bail in the 
name of any other person not privy or consenting to the same, whether 
such recognisance or bail in either case be or be not hied; or if any 
person shall, in the name of any other person not privy or consenting 
to the same, acknowledge any hue, recovery, cognovit actionem, or 
judgment, or any deed to be inrolled; every such offender shall bo 
guilty of felony, and being convicted thereof, shall be liable, at the 
discretion of the court, to be transported across the seas for life, or for 
any term not less than seven years, or to be imprisoned for any term 
not exceeding four year's, nor less than two years. 

Indictment. 

Commenc&nent as ante^ p. 356]—^in the county aforesaid, before the 
right honourable Sir James Parke, knight, one of the Barons of her 
Majesty’s Court of Exchequer, at Westminster, (the said Sir James 
Parke, knight, then and there haviiff lawful authority to take any 
recognisance of bail in any suit then depending in the said court), 
then and there feloniously did acknowledge a cei*tain recognisance of 
bail, in the name of J. IS., in a certain cause then dejpending in the 
said court, wherein A. B. was plaintiff and C. D. defendant, he the 
said J. N. not being then and there privy or consenting to the said 
J. S., so acknowledging such recognisance in his name as aforesaid; 
against the form of the staUite in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 

Felonyy transpoHation for life or for not less than seven years, or 
imwisonment for not more than four nor less than two years, 11 (7. 4 1 

W. 4, c. 66, a. 11, with or without hard labour, and with or vnthout 
solitary confinement, such confinement not exceeding one month at anyone 
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Hme, nor three months in any one year, 7 JV, 4 S^l Viet. c. 90, s. 5, 
(awr«, j9.169). 

This offence is not trvMe at any quart&r sessions, 5 6 Viet, e, 38, 

8, 1, (<mtef p. 69). 

Emdenix, 

IJrove the pendency of the action by producing the writ, or, if it 
have been returned, by an examined copy. Prove that J. S. became 
bail in the name of J. N. by producing the bail-piece, and the 
identity of J. S. as the person who became bail, and call J. N. to shew 
that he did not consent, and was not privy to J. S. becoming bail 
in his name. 

As to personation of voters at paHiamentary and municipal elections^ 
see the 2 W. 4, c. 46, s. 58; 6 Sf 6 fV. 4, c, 76,34; 6 7 Viet, c, 18, 
ss, 84, 86—89: Fey, v. Thompson, 2 M, S; Fob, 366. 
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CHAPTER II. 

OFFEirCES AGAINST THE PERSONS OF INDIVIDUALS. 

• 

Sect, 1, Murder. 

2. Manslaughter. 

3. Assault, Battery, Sfc. 

4. jPalse Imprisonment. 

5. Ahdmtion. 

6 . Rape, ^c. 

7. Sodomy. 


Sect. 1. 


MURDER. 


StoMes. 

9 G. 4, c. 31, s. 8— VenueJ —Enacts, that where any person being 
feloniously stricken, poisoned, or otherwise hurt upon sea, or at 
any place out of England, shall die of such stroke, poisoning, or 
hurt in England, or being feloniously stricken, poisoned, or other¬ 
wise hurt at any place in England, shall die of such stroke, poison¬ 
ing, or hurt upon the sea, or at any place out of England, eveiy of¬ 
fence committed in respect of any such cose, whether the same shall 
amount to the oifence of murder or of manslaughter, or of being 
accessary before the fact to murder, or after the fact to murder 
or manslaughter, may be dealt with, inc^uired ot^ tried, determined, 
and punished in the county or place in Englandin which such death, 
stroke, poisoning, or hurt shall happen, in the same manner in all 
respects as if such offence had been wholly committed in that coun¬ 
ty or place. * 

Sect. 2 —Petit Treason to he treated as Murdef\ —Enacts, that 
every offence which before the commencement of this act would have 
amounted to petit treason, shall be deemed to be murder only, and 
no greater offence; and all persons guilty in respect thereof, whether 
as principals or accessaries, shall be dealt w'itn, indicted, tried, and 
punished as principals and accessaries in murder. 

Sect, 3— Punishmen€\ —Enacts, that every person convicted of 
murder, or of being accessary before the feet to murder, shall suffer 
death as a felon. And every accessary after the fact to murder shall 
be liable, at the discretion of the court, to be transported beyond the 
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seas for life, or to be imprisoned, with or without hai*d labour, in the 
common gaol or house of correction, for any term not exceeding four 
years. 

s. 

6 <5^- 7 W. 4, c. 30, s. 1— Period of Exe<naion\—Recites and repeals 
stat. 9 G. 4, c. 31, iff. 4, (which enact&i that every person convicted of 
mwder should be exectUea according to law on the day neaet by^ one afiet 
that on which the smtence should be pasted, unless the scum should' 
happen to be Sunday, omd in that case on the Monday follofvoma ; and 
the body of every murderer should, after execution, either be dissected 
or hung in chains, as to the court should sesm meet; and sentmce should 
be pronounced immediately after the conviction of every murderer, unless 
the court should see reasonohle cause for postponing the same; and such 
sentence should express not only the usual judgment of death, but also 
the time hereby appointed for the execution thereof, and that the body of 
the offender should be dissected or hung in chains, whichsoever of the 
two the court should order: Prodded always, that after such sentence 
shall have been pronounced, it shall be lawful for the court or judge to 
stay the execution thereof, if such court or judge shall so think fit); and 
sect. 2—enacts, that from and after the passing of this act, sentence 
of death may be pronounced, after conviction for murder, in the 
same manner, and the judge shall have the same power in all respects, 
as after convictions for otner capital offences. 

2 <Sf 3 W. 4, c. 75, s. 16— Form of Judgment]^ —Whereas an act was 

! )assed in the ninth year of the reign of his late Majesty, ibr conso- 
idating and amending the statutes in England, relative to offences 
against the person, by which act it is enacted, that the body of every 
person convicted of murder shall, after execution, either be dissected 
or hung in chains, as to the court which tried the offender shall seem 
meet; and that the sentence to be pronounced by the court shall ex¬ 
press that the body of the offender shall be dissected or hung in 
chains, whichsoever of the two the court shall order; be it enacted 
that so much of the said last recited act as authorizes the court, if it 
shall see fit, to direct that the body of a person convicted of murder, 
shall, after execution, be dissected, be and the same is hereby re¬ 
pealed ; and that in ever}' case of conviction of any prisoner for mur¬ 
der, the court before which such prisoner shall have been tried shall 
direct such prisoner either to be hung in chains, or to be buried 
within the precincts of the prison in which such prisoner shall have 
been confined after conviction, as to such court shall seem meet; and 
that the sentence to be pronounced by the court shall express that the 
bod}r of such prisoner shall be hung in chains, or buried within the 
precincts of the prison, whichever of the two the court shall order. 

4 6 W. 4, c. 26, s. 1— Murderers not to be hung in chains ']— 

Bedtes stat. 9 G. 4, c. 31, ss. 4, 5 ; 2 S W. 4, c. 75, s. 16, and 
enacts, that so much of the smd recited act made and passed in the 
ninth ^ear of the reign of his Majesty King George the Fourth, as 
authorizes the court to direct that the body of a person convicted of 
murder should, after execution, be hun^ in chains, and also so much 
of the said recited act made and passed in the second and third years 
< of the roign of his pr^nt Majesty, as provides, that in every case of 
conviction of any prisoner for murder, the court shall direct such 
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prisoner'to bo hung in chains, shall be and the same is hereby re« 
pealed. 

Indictment for Murder, hy Stabbing, 

Middlesex, 'to wit:—^The jurors for our lady the Queen upon their 
oath present,'that J. S., late of the parish of B., in the county of M., 
labourer, not having the fear of God before his eyes, but being moved 
and seduced by the instigation of the devil, on the^ third day of Au¬ 
gust, in the ninth year of the reign of our sovereign lady Victoria, 
with force and arms, at the parish aforesaid, in the county aforesaid, 
in and upon one J. N., in the peace of God and our said lady the 
Queen ^en and there being, feloniously, wilfully, and of his malice 
aforethought did make an assault; and that the said J. S., with a 
certain knife, of the value of sixpence, which he the said J. S. in his 
righl; hand then and there'had and held, the said J. N., in and upon 
the left side of the belly, between the short ribs of him the said J. 
N., then and there feloniously, wilfully, and of his malice afore¬ 
thought, did strike and thrust, giving to the said J. N., then and 
there, with the knife aforesaid, in and upon the said left side of the 
belly, between the short ribs of him the said J. N., one mortal wound 
of the breadth of three inches, and of the depth of six inches; of 
which said mortal wound the said J. N., from the said third day of 
August, in the j'ear aforesaid, until the fifteenth day of the same 
month of August, in the year aforesaid, at the parish aforesaid, in 
the county aforesaid, did languish, and latiguishing did live; on which 
said fifteenth day of August, in the year aforesaid, the said J. N., 
at the parish aforesaid, in the county aforesaid, of the said mortal 
wound died: and so the jurors aforesaid, upon their oath aforesaid, 
do say, that the said J. S. the said J. N., in manner and form 
aforesaid, feloniously, wilfully, and of his malice aforethought, did 
kill and murder; against the peace of our lady the Queen, her crown 
and dignity. As to the venue, see ante, p. 403. Upon this indict¬ 
ment the defendant may be acquitted of the murder, and found guiUy 
' of manslaughter, A defendant who is indicted for murder, but acquitted 
of that charge on the ground that he was not present when the fatal blow 
was given, though he had previotwJy assaulted the deceased, cannot on 
that indictment be convicted of an assault, under ihe*l JV. 4 Sfl Viet, c, 
85, s. 11, which applies only to assaults which arc involved in the felony 
charged. Beg. v. Phelps, 2 Mood. C. C. 240; C. Sf Mar. 180; see Beg. 
V. MPhane, Td. 212: Beg. v. Crumpton; G. k; Mar. 597. But it seems 
that he may he convicted of an assault committed by him in the course of 
the transaction which is charged as the murder, although the defendant be 
acquitted of the murder on the ground that the death is not proned 
to have been the consequence of the defendants acts on that occasion. Beg. 
\ V. Lewis, 1 C, 4' 419. 

Felony, death. 9 G. 4, c. 31, s. 3. By stat. 2 3 TV, 4, c. 75, 

s. 16, the sentence must express that the body of the convict be buried 
toithin the precincts of the prison; but by stat, 6 7 W. 4, c. 30, 

s. 2, the sentence may be pronounced in the same manner, and the 
judge has the same power in all respects, as after conviction for 
other capital off&nces. This latter provision would seem to empower 
the judge to mrect the sentence to be recorded under stat, 4 G. 4, 
c, 48, 8. 1, {ante, p. 261), see Beg. v. Hogg, 2 M. 8^ Bob. 380, 
and would perhaps he held, to repeal the provision applicable to 
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Imyinq uAthin the precincts of the prison. Under old law, where 
the jud^e, hating mistahen the titne of execution, called the defendant 
again to the bar and rectified it, it woe holden by some of the judges that 
the statute was in this respect merely directory, and that the judge migH 
order the defendant to be executed at any time within forty-eight hours 
hut all the judges were of opinion thcU a mistake in this respect miqht be 
rectified at any time during the assices. JR. v. Wyatt, B. 3^ R. 230. 
But where the judge had omittedthcU part of the serdence which formerly 
relaxed to dissection, it was dmbted whether it was not an essential jmrt 
of the sentence, and the defendant was pardtmed, B, v. Fisher, B. 

K. 68. In R, V. Garside, 2 Ad. E'l, 266, the sheriff of the city of 
Chester refused to execute the prisoners, who were remox^ by habeas 
corpus in the court of King's Bench, and exemded by the marshal of the 
Marshalsea, assisted by the sheriff of Surr^, See 5 SfG W. 4, c. !,«.!. 

The offence of murder is not triable at any quarter sessions, 6 6 

Viet. c. 38, s. 1, (ante, p. 69). 

Evidence for the Prosectdion. 

In and upon one J. iV.]—It must be proved that J. N. was the per¬ 
son killed, otherwise the defendant must be acquitted. (Ante, p. SO). 
If the name of the deceased be unknown, it should be stated so in the 
indictment. Jb. 

In the Peace of God and our said lady the Qu,een'\ —This does 
not require proon If the deceased, however, were an alien enemy, 
rad killed in the actual heat and exercise of war, this is matter of 
justification, which may be proved on the part of the defendant. See 
1 Hah, 433. But it is no matter either of excuse or justification, 
that the deceased was a Jew, an outlaw, or one attainted of felony or 
pnemunire. lb. 

With a certain Knife, «Sfc.n —^It is not necessary to prove this 
strictly as laid: if it be proved that tbe deceased was killed by any 
other insthiment, as witn a dagger, sword, staff, bill, or the like, 
capable of producing the same kind of death as the instrument 
stated in the indictment, the variance will not be material. R. v. 
Morally, 9 Co. 67a/ ^Ib, Ev. 231. And it may be observed, 
that, on an indictment for cutting, &c., with intent to murder, under 
the stat. 9 G. 4, e. 31, s. 12, it has been holden that the instrument 
or means by which the injury was inflicted need not be stated in 
the^ indictment, and if stated, do not confine the prosecutor to prove 
an injury by such means. B. v. Briggs, 1 Mood. C. C» 318: (see post. 
Sect. Ill), But if the species of death would be different, as if the 
indictment allege a stabbing or shooting, and the evidence prove a 
poisonmg or sterving, the variance would be fatal; Ib,; and the 
same, if the indictment state a poisoning, and the evidence prove a 
starving. Thus^ where an indictment stated that the defendant as¬ 
saulted the deceased, and struck and beat him upon the head,*^' and 
thereby gaye him divers mortal blows and bruises, of which he died, 
and it appeared in evidence that the death was caused by the de¬ 
cease fisdling on the ground, in consequence of a blow on the head 
received from the defendant, it was holden that the cause of the 
death was not properly stated, B. v. Thompson, 1 Mood, C, C. 139. 
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And the same where an indictment charged that the defendant struck 
the deceased with a brick, and it appeared that he knocked the de¬ 
ceased down witli his fist, and that the deceased fell upon a brick, 
which caused his death. R. v. KelJ^^ 1 Mood, C. C, 113. Upon an 
indictment for shooting with a pistol loaded with^ gunpowder and 
leaden bullet, it appeared that there was no bullet in the room where 
the act was done, and no bullet in the wound; and it was proved 
that the wound might have been occadoned by the wadding of the 
pistol; SoUand, B., Park and Parke, Js., held the indictment not 
proved. R, v. Hughes, 5 C. P, 126. But if the indictment ^ege 
a* death by one kind of poison, proof of a death by another kind of 
poison will support the indictment. Ib.; and see 2 Hale, 18d, 116 ; 
2 Hawk, c. 23, s, 84. And where an indictment for the murder of a 
bastard child stated that the defendant forced and thrust moss and 
dirt into its throat, mouth, and nose, and that by forcing and thrust¬ 
ing the moss and dirt into the throat, mouth, and nose of the child, 
the child was choked, &c., and it appeared that the child was not 
immediately suffocated by the moss and dirt, but that the moss and 
dirt caused an injury and inflammation in the throat, which closed 
the passage to the lungs and stomach, of which the child died; it was 
holden that the evidence supported the indictment, and that it was 
sufficient to state the proximate cause of the death, without stating 
the intermediate process resulting from that proximate cause. R, v. 
Tge, R. 4' R. 346. Where an indictment charged that the prisoner, 
with both her hands about the neck of the deceased, the neck and 
throat of the deceased did squeeze and press, and by such squeezing, 
&c., did suffocate and strangle the deceased; and the evidence was, 
that the prisoner suffocated the deceased by placing one hand on his 
mouth and the other on the back of his head: PaMeson, J., held that 
it was sufficient if the death was caused by suffocation, and that the 
evidence supported the indictment. R, v. CulMn, 5 C. P. 121. 
Where the indictment alleged that the defendant suffocated the de¬ 
ceased by placing her hand on the mouth of the deceased, and the jury 
found that the death was caused by suffocation, but could not say 
how it was occasioned, Henman, C. J., held the indictment proved. 
R. V. Waters, 7 Sf P, 260. So, where the indictment charged the 
offence to have been committed with a certain sharp instrument, and 
the evidence was that the wound was partly tom and partly cut, and 
was done with an instrument not sharp, Parke, B., Held the indict¬ 
ment proved, and said the d^ree of sharpness was immaterial. R, v. 
Grounsell, 7 O. P. 788. Where the prisoner was indicted for cut¬ 
ting the throat of the deceased, and a surgeon proved that what, was 
technically called the throat was not cut, as the wound did not ex¬ 
tend so far round the neck, Patteson, J., held that the indictment 
must be understood to mean what is commonly called the throat. R, 
V. Edwards, fi (7. 4* P* 401. 

The value of the instrament is immaterial. It seems to be stated 
in the indictment, because the instrument is forfeited as a deodandto 
the tfueen, and the township is Uable for the value of it, if it be not 
forthcoming. See 2 Hide, 1^. 

In Ms right Hand, —^It is stated to be necessary to allege in 
the indictment in which hand the defendant held the weapon; 2 
Hale, 186; but it is not necessary to prove it; and theremre the 
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'v^nt of this allegation can now only be objected to by demurrer. 7 

4 , c. 64, 20. (iS'ee 83). 

In and wpm the right Side ]—^The indictment must shew, with 
certainty, in what part of the oody the deceased was wounded ; and 
therefore, if it allege the wound to have been on the arm, hand, or 
inde, without saying whether the right or the left, it is bad. 2 Hale^ 
185. In this and other instances, there is a pariicularitv required 
in an indictment for murder, which it woula be ridiculous to at¬ 
tempt to account for or justify; for the same strictness is not re¬ 
quired as to the evidence necessary to support it: if, for instance, 
we wound be stated to be on the left side, and proved to be on the 
right, or alleged to be on one part of the body, and proved to be on 
another, the variance is immaterial; 2 Hme, 186; and for this 
reason, the objection cto now only be taken by demurrer. ^ S^^G. 
4, c, 64, s, 20. {See ante, p. 83)* 

his MaiUee aforetheugkt] —The law p'esnmes every homicide 
to be murder, until the contrary appears. Fast. 255. Therefore 
the prosecutor is not bound to prove malice, or any facts or circum¬ 
stances beside the homicide, from which the jury may presume it; 
and it is for the defendant to give in evidence such facts and cir¬ 
cumstances as may prove the homicide to be justifiable, or excusa¬ 
ble, or that at most it amounted to but manslaughter. {See post, 
p. ^9 et seq.) 

Did strike and thrust] —In all cases where the death is caused by 
personal violence, it is essential to the indictment that it should 
allege that the defendant struck the deceased; see 5 Co, 122 a ; 2 
Hme, 184; 2 Hawk, e. 23, s. 82 ; and it must also be proved. But we 
have seen, {ante, p. 406), that it is not necessary to prove that he 
struck him with the particular instrument mentioned in the indict¬ 
ment ; and therefore, although the indictment allege that the defen¬ 
dant did strike and thrust, pi’oof of a striking which produced con¬ 
tused wounds only would maintain the indictment. 

In cases of express malice, the homicide is usually committed in 
secret, and it is rarely practicable to substantiate it by direct and 
positive testimony; in most cases, the defendant is convicted upon 
circumstantial evidence merely. Upon this subject it is only neces¬ 
sary to refer to what has been ali'eady said upon the doctrine of pre- 
sunmtions, {ante, p, 122), repeating here merely the rule laid down 
b^ Lord Hale, never to convict a man of murder or manslaughter on 
circumstantial evidence alone, unless the body have been found. 
Hale, 290. See Reg, v. Hopkins, 8 C, <Jj' P, 591. 

In cases of implied mmice, {vide post, p. 412), the homicide is 
usually committed in the presence of others, who may prove it; if 
not, it must he proved by circumstantial Evidence. 

I 

^ One morted Wound of the Breadth S^c ,]—^It was formerly * con- 
ddered to be necessary to state, in an indictment for murder, the 
length and breadth of the wound in all cases where it waA possible 
to. do; so; but not where a limb was cut off, or the wound was a 
contused wound merely, 2 Hale, 186. But it never was necessary 
to.;prove the wound as laid; 75.; and it has now been decided by 
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the judges, that it is net necessary to state in an indictment for 
murder the length, breadth, or depth of the wound. B.\. MaUu. 
iMood. C.C.^. 

Of tohieh said mwtal Wounds 4^.]]>~The dates here stated in/ 
the indictment need not be proved as laid. All that is necessary to 
be proved, in order to support this part of the indictment is, that 
the deceased died of the wound or wounds given him by the defend¬ 
ant, within a year and day after he received them; ror if he died 
after that time, the law would presume that his death had proceeded 
from some other cause than the wounds. 1 Hawk. e. 23, s. 90. 

If a man be woundeA and the wound turn to a gangrene or fever 
for want of proper applications, or from neglect, and the man die of 
the gangrene or fever; or if it become fatal from the refusal of the 
party to undergo a sui^cal operation, Reg. v. Holland^ 2 M.S^ Rod, 
361; this is a homicide, and murder or not, according to the circum¬ 
stances under which the wound was given. 1 Hale, 421. But, if it 
appeared that the man’s death was caused by improper applications 
to the wound, and not by the wound itself, it would be otherwise. Id, 

An indictment agamst two defendants, which states the death to 
be the result of two different injuries inflicted by each of the defend¬ 
ants separately, on different days, is bad. J^g. v. Dewitt, 8 (7. ^ P. 
639. 

Evidence for the Defendant. 

The defendant has to prove, either that the murder was not com¬ 
mitted by him, or that the offence actually committed does not 
amount to murder. This defence may be, and frequently is, made 
out by the examination in chief of the witnesses for the prosecution; 
but if not, it may be proved from their cross-examination, or by wit¬ 
nesses called upon the part of the defendant. 

We have seen {ante, p, 408) that the prosecutor is not bound to 
prove that the homicide was committed from malice prepense; if he 
prove the homicide merely, the law from thence presumes the ma¬ 
lice. The malice in such a case, however, is only presumed ; and 
the defendant may rebut that presumption, by provmg that the ho¬ 
micide was just^ble, or excusable, or that at most it amounted to 
manslaughter only, and not to murder. 

Justifiable homicide is of three kinds:—^1. Where the proper offi¬ 
cer executes a criminal, in strict conformity with his sente 4 ce. 2. 
Where an officer of justice, or other person acting in his aid, in the 
legal exercise of a particular duty, kills a person who resists or pre¬ 
vents him from executing it. 3. Where the homicide is committed 
in prevention of a forcible and atrocious crime: as, for instance, if 
a man attempt to rob or murder another, and be killed in the attempl, 
the slayer shall be acquitted and discharged. See Bract, 145; 1 
Hale, 488; Q G.A, c. 31, s. 10; {post, 441). 

Excuscdde homicide is of two kinds:—1. Where a man doing a 
lavful act, without any intention of hurt, by accident kills another: 
as, for instance, where a man is working with a hatchet, and the head 
by accident flies off and kills a person standing by. This is called 
homicide per infortunium, or by misadventure. 2. Where a man 
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kills another upon a sudden rencounter, merely in his own defence, 
or in defence of his wife, child, parent, or servant, and.not from any 
vindictive feeling; which is termed homicide se defendmdo. For¬ 
merly, if the defendant were found guilty of excusable homicide 
merely, he had a pardon and a writ of restitution of his goods, as a 
matter of right. And indeed, to prevent the expense of a pardon, &c.', 
in' cases where the death notoriously happened by misadventure or 
in self-defence, it was the practice to permit (if not direct) a general 
verdict of accjuittal. Fast. 288 ; 4 BU C(m, 188. But now no pun¬ 
ishment or forfeiture is incurred by homicide per infortunium^ or se 
defendendo^ or in any other manner without felony. 9 4, c. 81, 

s. 10, {postfp, 441). 

Manslaughter is the unlawful and felonious killing of another, 
without any malice either expressed or implied. It is of two kinds : 
—^1. Involuntary manslaughter, where a man, doing an unlawful act 
not amounting to felony, by accident kills another. 2. Voluntary 
manslaughter, where, upon a sudden quarrel, two persons fight, and 
one of them kills the other: or where a man greatly provokes an¬ 
other, by some personal violence, &c,,and the other immediately kiUs 
him. Manslaughter is felony. 

Murder is thus defined or described by Lord Coke (3 Inst, 47): 
“Where a person of sound memory and discretion-t-unlawfully 
killeth—any reasonable creature in being—and under the Kiug*s 
peace— with malice aforethought, either express or implied.” • 

1. It must be committed by a person of siUnd memory and dis- 
ci'etion ; it cannot be committed by an*1diot, lunatic, or infant, un¬ 
less indeed he shew a consciousness of doing wrong, and of course a 
discretion or discernment between good and evil. 4 Bl, Com. 195, 
126 ; 20, et seq. ; 1 Hawk. c. I. (See ante^ p. 12). But if any per¬ 
son procure an idiot, &c., to murder another, the procurer is guilty 
of the murder, 1 Hawk. c. 31, s. 7, although, pernaps, not present 
at the time it was committed. (See ante^p. 8). It is no defence on 
behalf of a foreigner, charged in England with an offence committed 
here, that he did not know he was doing wrong, the act not being 
an offence in his own country. B. v. Bsop, 7 O.'4" F. 456. 

2. It must be an unli^wful killing, not excusable or justifiable. 
It may be by poisoning, striking, starving, drowning, and a thou¬ 
sand other forms of death by which human nature may be overcome. 
4 Bl. Com. 196; 1 Hale, 431. Taking away a man’s life by perjury 
is not, it seems, in law, murder ; see R. v. Macdaniel, Fost. 161 ; 
and see 4 Bl. Com. 196, n. ; although in foro eonsdentia, it is as 
much so as killing with a sword. If a man, however, do any other 
act, of which the probable consequence may be, and eventually is, 
death, such killing may be murder, although no stroke were struck 
by himself: as was the case of the unnatural son who exposed his 
sick father to the air against his will, by reason whereof he died; 1 
Hawk. c. 31, s. 5; of the harlot, who laid her child in an o’ichard, 
where a kite struck it and killed it; of the mother who hid her child 
in a pig-stye, where it was devoured; and of the parish officers, who 
moved a child from parish to parish till it died from want of care and 
sustenance. 1 Hale, 433; 4 Bl. Com. 197. So, whei*e an apprentice 
died from harsh treatment, and want of care upon the part, of his 
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master, whilst he was labouring under disease; this was holden to 
be inuixler in the master. R. v. 8^ Ux, 1 Ruse. 426: see R, 

V. Sadth^ Q C, 8^ P, 166: R. v. Cheeseman, 7 C. 8^ P. 465: B, y. 
tSaunderSf 7 C.dfP, 277: R, v. Marriott^ 8 (7. <Sf P. 425: Reg, v. 
JEdwardSf Id. 611; 1 Russ. 426. So, if one, under a well-funded, 
apprehension of personal violence, do an act which causes his death; 
j's .for instance, jumps out of a window, or into a river, he who 
I hreatened is answerable for the consetmences. B. v. Evans^ 1 Buss, 
■‘526; Beg, v, Pitts^ G, 8^ Mar, 284. If a man have a beast that 
is used to do mischief, and he, knowing it, suffer it to go abroad, and 
it* kill a man, this, it seems, is manslaughter in the owner; but if 
he had purposely turned it loose, though merely to frighten people, 
and to make what is called sport, it is as much murder as if he had 
incited a bear or a dog to worry them. 1 Hahy 481; 4 Bl. Com, 
197. If a man have a aisease, which in all likelihood would termi¬ 
nate his life in a short time, and another give him a wound or hurt, 
which liastens his death, this is such a killing as constitutes murder. 
1 Ilale, 428. So, if a man be wounded, and the wound turn to a 
gangrene or fever, for want of proper applications, or from neglect, 
and the man die of the gangrene or fever; or if it become fatal from 
the refusal of tlie party to submit to a surgical operation; Beg, v. 
HoUandy 2 M, 8^ Rob. .651; this is also such a killing as would con¬ 
stitute murder; 1 Hale, 428; but otherwise if the death of the party 
were caused by improjter applications to the wound, and not by the 
wound itself. Jb. And it is a general role, that, to make the killing 
murder, the death must follow within a year and a day after the 
stroke or other cause of it. 

8. The pei'son killed must be *^a reasonable creature in being, and 
under the King’s peace.’i Therefore, to kill a child in its mother’s 
womb is no murder; but if the child be born alive, and die by reason 
of the potion or bruises it received in the womb, it may be murder 
in the pei'son who administered or gave them. 3 lust. 50. So, if a 
mortal wound be given to a child whilst in the act of being boi-n, for 
instance, upon the head as soon as the head appears, and before the 
child has breathed, it may be murder, if the child is afterward bom 
alive and dies thereof. R. v. Senior, 1 Mood. G. C. 346. But it 
must be proved that the entire child has actuall;y been born into the 
world in a living state; and the fact of its having breathed is not a 
conclusive proof thereof. R. v. Sellis, Id. 860: B. v. Crutch'ey, 
7 G. 8^ P. 814. But the fact of the child’s being still connected with 
the mother by the umbilical cord will not prevent the killing from 
being murder. R. v. Crutchhy, supra: Reg. v. Reeves, 9 G, 8^ P. 25. 
Reg. V. Trilloe, 2 Mood. G. C, 260; G. 8^ Mar. 660. As to the words 
“ the King’s peace,” in the definition of murder, they mean merely that 
it is not murder to kill an alien enemy in time of war; 8 InM. 50; 
1 Hale, 433; but killing even an alien enemy within the kingdom, 
unless in the actual exercise of war, woflld be murder. 1 Hale, 433. 
So also, the killing a foreigner out ofthe Queen’s dominions is 
murder, for which the defendant, if a British subject, is triable in 
this country under the stat. 9 G. 4, e. 31, s. 7. Beg, v. Aasopardi, 2 
Mood. C. C. 288; 1 G. '&[ 203. 

4. And, lastly, the killing must be committed with malice afore¬ 
thought. Malice is either express or implied. Express malice is 
when one, with a sedate and deliberate mind, and formed design, 
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doth kill another; which formed design is eyidenced by external cir¬ 
cumstances discovering that inward intention; as, lying in wait, an¬ 
tecedent menaces, former grudges, and concerted schemes to do him 
some bodily harm. 1 HaU^ 451. Neither shall he be guilty of a less 
crime, who kills another in consequence of such a wilful act as shews 
him to be an enemy to mankind in general; as going deliberately 
with a horse used to strike, or dischar^ng a gun amongst a multi¬ 
tude of people. 1 Hamh, e. 29, s, 12. So, if a man resolve to kill 
the next person he meets, and do kill him, it is murder, although he 
knew him not; for it is universal malice. 4 Bl, Com, 209. i^d it 
may be necessary here to observe, that no provocation, however 
great, will extenuate or justify a homicide, where there is evidence 
of express malice. See B. v. Mason, JFbst, 132. So, where A. and 
B. having fallen out, A. said he would not strike, but would ^ve B. 
a pot of ale to strike him; upon which B. did strike, and A. there¬ 
upon killed him; this was holden to be murder. 1 Hawk. c. 31, 
s. 24. 

And in many cases, where no malice is expressed or openly indi¬ 
cated, the law Mrill imply it. Thus, where a man wilfully poisons 
another—in such a deliberate act the law presumes malice, though 
no particular enmity can be proved. 1 Hale, 455. So, if a man kill 
another suddenly, without any, or without a considerable, provoca¬ 
tion ; if he kill an officer of justice in the legal execution of his duty; 
or if, intending to do another felony, he undesignedly kill a man: in 
all these cases the law implies malice, and the offence is murder. 

If two persons mutually agree to commit suicide together, and 
accordingly take poison or attempt to drown themselves together, 
but one omy of them dies, the survivor is guilty of murder. B. v. 
Dyson, B. ^ B. 523: Beg. v. Alison, 8 (7. P. 418. 

As there are many very nice distinction^ however, upon this sub¬ 
ject of malice prepense, express, and implied, it may be desirable to 
consider the subject more fully and minutely, which we shall do 
under the following heads. 

Killing 5y Poison.~\ —Of aU the forms of death by which human 
nature may be overcome, the most detestable is that of poison; be¬ 
cause it can of all others be the least prevented either by manhood 
or forethought. 3 Inst. 48. And, therefore, in all cases where a 
man wilfully administers poison to another, 1 Hale, 455, or lays 

S oison for him, and either he or another takes it, and is killed by it, 
d. 466, the law implies malice, although no particular enmity can 
be proved. 4 Com. M. So, if a person knowingly give poison to A. 
to administer as a medicine to B., but A. neglecting to do so, it is 
accidentally given to B. by a child or other unconscious agent, this 
is in law a poisoning by the party himself, as much as if he had ad¬ 
ministered it with his own hiuids. B^. v. Michael, 2 Mood, G. C, 
120; 9 C.Sf P. 356. If, however, it were administered by mistake, 
or if it were laid with an innocent intention in the place from which 
the deceased took it, it is merely homicide by misaaventure. * So, if 
a physician or surgeon give hb patient a potion or plaister to cure 
him, which, contrary to expectation, kills him, this also is neither 
murder nor manslaughter, but misadventure. Mirr. c. 4, s. 16. A 
distinction, indeed, has been taken between the administering a po¬ 
tion, &c., by a regular physician, &c., and one who is not so, and 
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the death in the latter case is said to be manslaughter at the least; 
Srit. c. 6; 4 Inst, 251; hut Lord Hale very much questions the 
soundness of this distinction. I Hahf 430. And it seems, that if a 
person whether he be a regular practitioner or not, honestly and 
bona fide perform an operation which causes the patient*s death, he 
is not guilty of manslaughter; R. v. Van Rutciell, 3 C. Jif P. 629; 
but if he be ^ilty of criminal misconduct, arising from gross igno¬ 
rance or crinnnal inattention, then he will be guilty of manslaughter. 
R. V. Williamsonj Id. 635: R, v. Smllery & C,S^ P, 333. In a recent 
ca%, R, y. Long^ ^C.SpP, 398, wnere the defendant, not a reralar 
physician, killed a woman by an application, and the jury found that 
he entertained a criminal disregard of human life, he was convicted 
of and punished for manslaughter. See R. v. Zo^, 4 <7. <!^ P. 423: 
R. V. SenioTy 1 Mood. C. C, 346. In R, v. Wdh, 1 M, Sc Rob. 405, 
Lord Lyndhurst laid down the following rule:—^“In these cases 
there is no difference between a licensed ph^ician or surgeon, and 
a person acting as physician or surgeon without license. In either 
case, if a party, having a competent degree of skill and knowledge, 
makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is not thereby guilty of manslaughter; 
but if, where proper medical assistance can be had, a person totally 
ignorant of the science of medicine takes on himself to administer a 
violent and dangerous remedy to one labouring under disease, and 
death ensues in consequence lu that dangerous remedy having been 
so administered, then he b guilty of manslaughter. If 1 entertained 
the least doubt of this position. I might fortify it by referrinj^ to the 
opinion of Lord Ellenborough in R. v. Williamson. I shall leave it 
to the jury to say, first, whetlier death was occasioned or accelerated 
by the medicines administered; and if they think it was, then I shall 
tell them, secondly, that the prisoner is guilty of manslaughter, if 
they think that in so administering the medicine be acted with a 
criminal intention or from very gross negligence.” See also Reg, v. 
Spillingy % M. Rob. 107. 

Killing by Fighting .']—Killing by fighting may be either murder, 
or manslaughter, or homicide se dejender^y according to circum¬ 
stances. 

1. If two persons quairel and afterwards fight, and one of them 
kill the other—^in such a case, if there intervened, between the 
quarrel and the fight, a sufficient cooling time for passion to sub¬ 
side and reason to interpose, the killing would be murder; Fosf. 296; 
1 Haloy 463; but if such a time bad not intervened—if the parties, 
in their passion, fought immediately or even if, immediately upon 
the quarrel, they went out and fought in a field, (for this is deemed 
a continued act of passion), the killing in such a case would be man¬ 
slaughter only, 3 Inst, 51; 1 HalSy 453; 1 Ilawky c. 31, s. 29; Fost. 
295, whether the party killing struck the first blow or not. Fost. 
295; J Pa^,456. 

Therefore, if two persons deliberately fight a duel, and one of 
them be kiUed, the otW and his second are guilty of murder, 1 HalSy 
442, 452; 1 Hawk. e. 31, s. 81: /2. v. Ond^, 2 766, no 

matter how grievous the provocation, or by which party it was mven. 
3 RaSty 581. The second of the deceased, also, is deemed guilty of 
murder, as being present aiding and abetting; although Lord Hale 
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seems to think the inile of law, as to principals in the second degree, 
too far strained in that case. 1 //ofe, 442, 452. See R, v. Murphy^ 
6 C. fcSf P. 103; Reg* v. Young, B C* P* 645; Reg. v. Cuddy, 1 C* 

K* 210. 

And even in the case of a sudden quarrel, where the parties im¬ 
mediately light, the case may be attended with such circumstances 
as Vill indicate malice on the part of the party killing; and the 
killing then would be murder, and not merely manslaughter. If, 
for instance, the party killing began the attack under circumstances 
of undue advantage—as if A. and B. quarrel, and A. draw his sword 
and make a pass at B., and B. thereupon draw his sword, and they 
fight, and B. is killed: A. would be guilty of murder; for his making 
the pass before B. had drawn his sword, shews that he sought his 
blood. Post* 295. So, where A. and B. quarrelled, and A. threw a 
bottle at B., and then drew his sword, and B. then threw the bottle 
back at A. and wounded him, upon which A. immediately stabbed 
him; this was holdeu to be murder. R. v. Mawgridge, Kel. 126. 
But if the parties, at the commencement, attack each other upon 
equal terms, and afterwards, in the course of the fight, one of them 
in his passion snatch up a deadly wea^n and kill the other with it; 
this would be manslaughter only. 1 EaM, P. C. 243; R. v. Taylor, 
5 Burr. 2793; R. v. Anderson, 1 Russ. 531: R. v. Kessal, 1 C. ^ P. 
437. Thus, where, after mutual blows between the defendant and 
the deceased, the defendant knocked the deceased down, and, after 
he was upon the ground, stamped upon his stomach and belly with 
great force, and thereby killed him: this w'as held to be only man¬ 
slaughter. R* V. Ayes, R. SfR. 100. Where the defendant and others 
quarrelled in a public-house, and there was an affray amongst them, 
and the defendant threw the deceased on the around and was beat¬ 
ing him severely, when some peraon calling to him not to murder the 
man, he said, “d— him, I will murder him,” upon which one of 
the party gave the defendant a blow and knocked him down; the 
defendant then went into the yard, and in about a minute returned in 
a violent passion with a pitch-fork; in the meantime the deceased 
had armed himself with a fire shovel, and had struck one of the de¬ 
fendant’s party on the head, when the defendant, not seeing the 
blow, returned from the yard, and from behind ran one of the gmins 
of the fork into the deceased’s temple, of which he died; it was 
doubted by some of the judges whether this was more than man¬ 
slaughter, and accordingly the defendant was recommended for a 
conditional pardon. R, v. Rankin, R. R. 43. 

So, if there be any other circumstances in the case indicative of 
malice in the party killing, it will be murder. As, for instance, if 
two persons fight upon a sudden quarrel, and be separated, and one 
of them afterwards, having provided himself with a deadly weapon, 
lies in wait for the other, to have an opportunity, thus armed, to re¬ 
new the quarrel, and they accordingly meet, quarrel, and fight, and 
the man who is armed kills the other, this is murder. See R* 
V. Snow, 1 Leach, 151; 1 East, P. C. 245. So, if two persons fight 
from m^ice, and pretend or feign a reconciliation, and they after¬ 
wards meet and suddenly fi^ht upon the score of the old malice, and 
one of them be killed, this is murder, and not merely manslaughter. 
1 Hale, 4^1. So, if B. challenge A., and A. refuse to meet him, 
but tell him that ne shall be on his way to such a place upon busi- 
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ness at such a time, and B. meet him on his way and assault him, and 
they fight, and A. kills D.: if it appear that A. made this communi-' 
cation tor the purpose of evading the law, by giving the fight the ap¬ 
pearance of a sudden quarrel, the killing would be murder; but if 
the communication were made undesignedly, it would be manslaughter 
only. 1 Hawk, c. 31, s. 25. 

2. A tilt or tournament, the martial diversion of our ancestors, 
was, however, an unlawful act; and so are boxing and sword play¬ 
ing, the succeeding anfusements of their posterity; see H. v. PcrMnSf 
4 C. 4' P- 537 ; R. V. Hargraoe, 5 C. &; P. 170; R. v. Murphy^ 6 C. 
Sf P. 103 ; therefoi’e, if a knight in the former case, or a gladiator in 
the latter, be killed, such killing is manslaughter. 4 Bl. Com. 188. 
But it is said, that if the King command or permit such diversion, 
the act being in that case lawful, the killing would be misadventure 
only. Post. 259; cont. Hale^ 472. But all struggles in anger, whe¬ 
ther by fighting, wrestling, or in any other mode, are unlawful, and 
death occasioned by them is manslaughter at the least. Reg. v. Canniff^ 
9 C. Sf P. 359. 

3. If two men fight upon a sudden quarrel, and one of them after 
a while endeavour to avoid any further struggle, and retreat as far 
as he can, until at length no means of escaping his assailant remain 
to him, and he then turn round and kill his ass^iilant in order to 
avoid destruction : this homicide is excusable, as being committed in 
self-defence ; Post. 277 ; and, malice apart, it is little matter, in 
such a case, w’hich struck the first blow’ at the beginning of the con¬ 
test. /(/.; 1 Hale, 482 : but see 1 Hawk, c. 29, s. 17. And the same, 
of course, wdvere one man attacks another, and the latter, without 
fighting, files, and then turns round and kills his assailant, as above 
mentioned. But in either of these cases, to shew that it was homi¬ 
cide sc defmdeudo^ it must appear that the party killing had re- 
treateu either as far as he could, by reason of some w’all, ditch, or 
other impediment, or as far as the fierceness of the assault would 
permit him; 1 Haky 481, 483; for the assault may have been so 
fierce os not to allow him to yield a step, Avithout manifest danger 
of his life, or enormous bodily harm; and then, in his defence, if 
there be no other w'ay of saving his own life, he may kill his assail¬ 
ant instantly. The distinction between this kind of homicide and 
manslaughter is, that here the slayer could not otherwise escape, 
although he would; in manslaughter he w'ould not escape if he 
could. 

And, as the manner of the defence, so is also the time, to.be con¬ 
sidered ; for if the person assaulted do not fall upon the aggressor 
until the affray is over, or when he is running away, that is revenge, 
and not defence. 4 Bl. Com. 185. Neither, under the cover of sell- 
defence, Avill the law permit a man to screen himself from the guilt 
of deliberate murder : for if A. and B. agree to fight a duel, and A. 
give the first onset, and B. retreat as far as he safely can, and then 
kill this is murder, because of the previous malice and concerted 
design. 1 Hahy 479. 

Under thb excuse qf self-defence, the principal civil and natural 
relations are comprehended; therefore, master and servant, parent 
and child, husband and wife, killing an assailant in the necessary de¬ 
fence of each other respectively, are excused; the act of the relation 
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1 Hahy 484; 4 Bl. Com. 182. 

There is one species of homicide se defendendo^ where the party 
slain is equaUy innocent as he who occasions his deatli: as, for in¬ 
stance, the case mentioned by Lord Bacon, {El&m. c.b\ see also 1 * 
Hawk. c. 28, s. 26), where two persons, being shipwrecked, have 
got oh the same plank, but, finding it not able to save them both, 
one of them thrusts the other from it, and he is drowned: this homi¬ 
cide is excusable through unavoidable necessity, and upon the prin¬ 
ciple of self-defence. 

4. If, when two persons are fighting, a third come up, and take 
the part of one of them, and kill the other; this will be manslaugh¬ 
ter in the third party; 1 Hawk. c. 31, ss. 35, 56; and murder or 
manslaughter in tne person whom he assisted, according as the fight 
was deliberate and premeditated, or upon a sudden quarrel. Id, s. 
55. If the fighting, nowever, were deliWate, or otherwise of malice, 
and the thira party, when he interfered, knew it to be so, the killing 
would be murder, both in the party who thus interfered, and in the 
person whom he assisted. 1 Mast, P. C, 291, 292. If, on the other 
hand, the third party, who thus interferes, be killed, it is but man¬ 
slaughter. Id.: and see 12 Co. 87: Kel. 59. 

Killing upon Provoeation.~\ —No provocation whatever can render 
homicide justifiable, or even excusable; the least it can amount to is 
monslaugnter. If a man kill another suddenly, without any, or 
without a considerable provocation, the law implies malice, ana the 
homicide is murder; but if the provocation were great, and such as 
must have greatly provoked him, the killing is manslaughter only. 
Kel. 135 ; 1 Hale, 466; Post. 290. In considering, however, whether 
the killing upon provocation amount to murder or manslaughter, the 
instrument wherewith the homicide was effected must also be taken 
into consideration; for if it were effected with a deadly weapon, the 
provocation must be great indeed to extenuate the offence to man¬ 
slaughter ; if with a weapon or other means not likely or intended 
to produce death, a less degree of provocation will be sufficient; in 
fact, the mode of resentment must bear a reasonable proportion to 
the provocation, to reduce the offence to manslaughter. Where, 
some provoking words being used by a soldier to a woman, she gave 
him a box on me ear, and the soldier immediately gave her a blow 
with the pommel of his sword on the breast, and then ran after her, 
and stabbed her in the back; this was at first deemed murder; but 
it appearing afterwards that the blow given to the soldier was with 
an iron patten, and that it drew a great deal of blood, the offence 
was holden to be manslaughter only. B. v. Steadmwn, Post. 292. 
Where two soldiers demanded to be admitted to a public-house to 
drink, and the landlord refused, because it was eleven o’clock at 
night; one of them, however, upon the door being afterwards opened 
to let out company, rushed in, and whilst the landlord was struggling 
to get him ou^ the other soldier struck the landlord on the head with 
a shaiq) instrument and killed him: tins was holden to be murder, 
notwithstanding the struggle with the other soldier; besides the 
landlord had a right to put him out of his house. B, v. Willoughl^, 

1 East, P, C. 288; 1 Buss, 517> So, where a park-keeper, having 
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found a boy stealing wood, tied him to a horse’s tail, and dragged 
him along the park, and the boy died of the injuries he thereby re¬ 
ceived : this was holden to be murder. 1 Hale^ 454. So, in all other 
cases, where, upon a sudden provocation, ^ one beats another in a 
cruel and unusual manner, so tiiat he dies, it is murder. 4 BL Com. 
199; and see R. v. Tranter, 1 Str. 499; Fo^. 292. An unwarrant¬ 
able imprisonment of a man’s person, however, has been holden suf¬ 
ficient provocation to make a killing, even with a sword, man¬ 
slaughter only. R. V, Bwikner, Sty. 467 : R. v. Withers, 1 East, 
P. C. 233. Therefore, where a constable took a man without war¬ 
rant, upon a charge which gave him no authority to do so, and the 
prisoner ran away, and J. S., who was with the constable all the 
time, ran after the prisoner, who, to prevent his being retaken, 
killed J. S.; it was holden to be manslaughter only, although, whilst 
under the charge of the constable, the prisoner struck the man who 
gave the charge; because a blow under the provocation of the ille¬ 
gal arrest would not justify the constable in detaining him, unless the 
blow were likely to be followed by dangerous consequences, and 
formed a new and distinct ground of detainer. R. v. Curean, 1 
Mood. C. C. 132 ; sec R. v. Thompson, Id. 80, post, jp. 424. Where 
A., to prevent B. from fighting with his brother, Imd hold of him 
and held him down, but struck no blow, upon which B. stabbed A.; 
it was holden, that if A. did nothing more than was necessary to pre¬ 
vent B. from beating his brother, and had died of the stab, the of¬ 
fence of B. would have been murder ; but tliat if A. did more than 
was necessary to prevent the beating of his brother, it would have 
been manslaughter only. R. v. Browne, h C. 8^ P. 120. If a man 
pull another’s nose, or offer him any other great personal indignity, 
and the other thereupon immediately Kill him, it is manslaughter only. 
Kel. 135; 4 Bl. Com. 191. Or if a man take another in adultery 
with his wife, and kill him directly upon the spot, this is man¬ 
slaughter merely. 1 Hale, 48G; jB. v. Manning, T. Raym, 212; 1 
Ventr. 159. So, if a father see another person in the act of commit¬ 
ting an unnatural crime with his son, and instantly kill him. It is 
manslaughter only ; but, if hearing of it, he go in quest of the party, 
and kill him, it is murder. R^. v. Fisher, 8 (7. P. 182. Where 
a boy, after fighting with another, ran home bleeding to his father; 
and the father immediately took a small cudgel, and ran three quar¬ 
ters of a mile to the place where the other boy was, and struck him 
a single blow of the stick, of which blow the boy afterwards died ; 
this was holden to be manslaughter only. R. v. Rowley, 12 Co. 87 ; 
and see Post. 294. Where a mob threw a pickpocket into* a pond, 
for the purpose of ducking him, but he was unfortunately drowned : 
this was holden to be manslaughter. R. v. Fray, 1 East, P. C. 236. 
But it may safely be laid down as a general rule, that no words or 
gestures, however opprobrious or provoking, will be considered in 
law to be provocation sufficient to reduce homicide to manslaughter, 
if the killing be effected with a deadly weapon, or an intention to do 
the tleceasea some grievous bodily harm be otherwise manifested; 
but if effected with a blow of a fist, or with a stick, or other weapon 
not likely to kiU, it is manslaughter only. Post. 290, 291; 1 Hale, 
455. And if there be a provocation by blows, which are not suffi¬ 
ciently violent in themselves to reduce the killing below the crime of 
murder, yet if they be accompanied by very aggravated words and 
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gestures, tins may make it manslaughter only. v. Sherwood, 1 

C. Sf K, 666. 

But in all cases, to reduce a homicide upon provocation to man¬ 
slaughter, it is essential that the battery or wounding, &c., appear 
to have been inflicted immediately upon the provocation being 
given ; for if there be a sufficient cooling time for passion to subside 
and' reason to interpose, and the person so provoked afterwards 
kills the other, this is deliberate revenge, and not heat of blood, and 
accordingly amounts to murder. Fost. 296. See R. v. Thomas, 7 
C. 4* P. 61*7. The prisoner and the deceased, who were previously 
on intimate terms, were at a public-house drinking, when a scuffle 
ensued, and the deceased struck the prisoner in the eye and gave 
him a black e^e; the prisoner called for the police, and vrent away 
upon the policeman coming up ; in about five minutes, however, he 
returned and stabbed the deceased with a knife which he usually 
carried about him: Lord Tenierdefi, C. J., said that it was not 
every slight provocation, even by a blow, which wdll, when the 
party receiving it strikes with a deadly weapon, reduce the offence 
from murder to manslaughter; and that, if there had been any evi¬ 
dence of an old gindge between the parties, the crime would probably 
be murder : but he left it to the jury to say, wdiether in the interval 
during which the pi'isoner was absent, there was time for his passion 
to cool and reason to gain dominion over his mind; if not they 
should find him guilty of manslaughter only. E. v. Lynch, 6 C. Sy 
P, 324. Again, where the prisoner was at the house of the de¬ 
ceased’s mother, who desired the deceased to turn the prisoner out, 
and he did so, giving him a kick at the time, upon which the pri¬ 
soner said he would make him remember it, and went home, about 
800 yards, passed through his bed-room to a kitchen adjoining, and 
into the pantry, where he kept a knife, and having got it, returned 
hastily and met the deceased coming towards him with his hat, when 
a conversation ensued, and they walked together, when the deceased 
giving the prisoner his hat, the prisoner swore he would have his 
rights, and stabbed the deceased in two places, saying, he had served 
him right; after this the prisoner ran home, repassed through the 
rooms to the pantry, and then went to bed, where he W’as shortly 
afterwards apprehended, and the knife found on the shelf in the 
pantry : — Ttndal, C. J., told the jury, that the principal question 
was, whether the wounds were given by the prisoner w’hilst smart¬ 
ing under a provocation so recent, as shewing that he might be con¬ 
sidered at the moment not master of his understanding, in which 
case it w'ould be manslaughter only ; or whether, after the provoca¬ 
tion, there had been time for the blood to cool, and reason to re¬ 
sume its sway, before the wound was inflicted, in which case the 
offence would be murder: the jury found the prisoner guilty of 
murder. B. v. Hayward, 6 C. 4 P. 167. If there be evidence of 
express malice, the killing will be murder, how'ever great the pro¬ 
vocation. 11. V. Mason, Post. 132; and see Fost. 296 ; B. v. Kirk- 
ham, 3 a 4' P. 116. 

Kitting by Correction.'] —^Where a parent is moderately correcting 
his child, a master his servant or scholar, or an officer punishing a 
criminal, and he happens to occasion his death, it is only misadven¬ 
ture ', but if he exceed the bounds of moderation, either in the man- 
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ner, the instrument, or the quantity of punishment, and death en¬ 
sue, it is manslaughter at the least, and in some coses (according to 
the circumstances) murder. 1 Hale, 473, 474. Where a master 
corrected his servant with an iron bar, and a schoolmaster stamped 
on his scholar’s belly, so that each of the suflFerei'S died; these were^ 
justly holdcn to be luuiders; because the correction being excessive, 
and such as could not proceed but from a bad heart, it was equiva¬ 
lent to a deliberate act of killing. ld.\ Fost, 262. So, in all other 
cases where the correction is inflicted with a deadly weapon, and 
t^e party dies of it, it will be murder; if with an instrument not 
likely to kill, though improper for the purpose of correction, it will 
be manslaughter. Fost. 262. A mother being angry witli one of her 
children, took up a poker, and on his running to the door of the 
room which was open, threw it after him and killed another child 
who was entering the room at the time; and it was holden to be 
manslaughter, althougli she did not intend to hit the child she threw 
the poker at, but merely to frighten him ; because it w-as an im¬ 
proper mode of correction. B. v. Connor, 1 G. P. 438. Wliere 
a master struck his servant with one of his clogs, because he had 
not cleaned them, and death unfortunately ensued ; it was holden to 
be manslaughter only, because the clog was very unlikely to cause 
death, and the master consequently could not have the intention of 
taking away the servant’s life by hitting him with it. R. v. Turner, 
Comb. 407, 408; and see B. v. Wigq, 1 Leach, 378, ; Anon., 1 

East, P. C. 261: B. v. Leggit, P. 191. 

Killing in defence of Properly, SfC .^—If any person attempt to rob, 
or murder another in or near the highway, or in a dwelling-house, 
or attempt buiglariously to break any dwelling-house, in the night¬ 
time, and be killed in the attempt, the slayer shall be acquitted and 
discharged ; for the homicide is justifiable, and the killing is without 
felony. See 0 G. 4, c. 31, s. 10, (post,p. 441) ; and sec 1 Hale, 481, 
^c. And the same, where a man is killed in attempting to burn a 
house, 1 Hale, 488, or where a woman kills a man who attempts to 
ravish her ; Bac. Elem. 34 : 1 Hawk. c. 28, s. 22 ; or where a man 
is killed in attempting to break open a house in the day-time with 
intent to rob, 1 Hale, 488, or to commit any other forcible and 
atrocious crime. Bract. 165; Fost. 273; Kel. 129 ; 1 Hale, 484. 
See R. V. Levett, Cro. Car. 538; Fost. 299: B. v. Ford, Kel. 61. 
And not only the party whose person or property is thus attacked, 
but his servants or other members of his family, and even strangers 
who are present at the time, are equally justified in killing the 
assailant. 1 Hale, 481, 484 ; Fost. 274. The above rule, however, 
does not extend to felonies without force, such as picking pockets, 1 
Hale, 488, nor to misdemeanors of any kind: and even in cases 
within the rule, it must be proved that the intent to commit such 
forcible and atrocious crime was clearly manifested by the felon, 1 
Hale, 484, otherwise the homicide will be manslaughter at least, if 
not murder. Where a servant set to watch in his master’s garden at 
night, shot a person whom he saw going into his master’s hen-roost; 
it was holden that lie was not justified in so doing, unless he had fair 
ground to believe his own life to be in actual danger. B. v. Scully, 
\C. P. 319. In cases within the rule, it may be necessarv to ob¬ 
serve, that the party whose person or property is attacked is not 
obliged to retreat, as in other cases of self-defence, but may even 



420 


Murder. 


pursue the assailant until he find himself or his property out of 
da^r. Fo^, 273. 

W hat we have now said relates to felonies by force. In the case 
of forcible misdemeanors, such as trespass in taking goods, although 
the owner may justify beating the trespasser, in order to make him ' 
desist, yet if he kill him, it will be manslaughter; 1 Hale, 485, 
486'; or if instead of beating him, he attack him with a deadly wea¬ 
pon, it would perhaps be murder, particularly if the wound were 
mven after the party had desisted from the trespass. Id. 473. 8^ 
IR. V. 8nithy 1 Buss, 646. But in defence of a man’s house, the 
owner or his family may kill a trespasser who would forcibly dispos¬ 
sess him of it, in we same manner as he might, by law, kill in self- 
defence, a man who attack him personally; with this distinction, 
however, that in defending his house he need not retreat, as in other 
cases of se defmdendo, for that would be giving up his house to his 
adversary. 1 Hale, 485, 486. As to personm assaults, where the party 
assaulted kills his adversary, we have already considered them under 
the foregoing heads. 

Killing withoid Intention, whilst d<Ang another Act."] —If a person, 
whilst doing or attempting to do cmother act, undesignedly kill a 
man—if the act intended or attempted were a felony, the killing is 
murder; if unlawful, {malum^ in se), but not amounting to felony, 
the killing is manslaughter : if lawful, (that is, not being malum, in 
se), homicide by misadventure merely. If a man deliberately shoot 
at A., and miss him, but kill B., this is murder. Fast. 261; 1 Hale, 
441, 488. So, if he strike at A., and by accident strike and kill B., 
it is murder. B. v. Hunt, 1 Mood. G. G. 93. If a man lay poison 
for A., and B. ({gainst whom he had no malicious intent) take it, 
and it kill him, this is likewise murder. 1 Hah, 436 ; B. v. Sanders, 
FUmd. 474; B. v. Gore, 9 Co. 81. So if whilst two men are 
deliberately fighting, a third go between them to part them, and 
be killed by one of them, it is murder, 1 Hale, 441, whether he 
were killed accidentally or designedly. If a man shoot at another’s 
poultry, with intent to steal them, and by accident kill a man, it is 
murder: if without such intent, it is manslaughter; the act of 
shooting at the poultry being unlawful, but not felonious. Fost. 258. 
If a man throw a stone at a horse, and it hit the rider and kill him, 
it is manslaughter. 1 Hak, 89. If, when engaged in an unlawful 
or dangerous sport, a man kill another by accident, it is man¬ 
slaughter ; Fost. 259, 260, 261; 1 Hale, 472, 473; 1 Hawk. c. 29; 
c. 5; if the sport were lawful and not dangerous, it would be homi¬ 
cide bv misadventure merely. Fost. 260. So, if a man intending 
to kill a person attempting to commit a forcible and atrocious crime 
arainst his person or property, {see ante, p. 409), by mistake kill one 
of his own family, it is nomicide by misadventure merely. See Gro. 
Car. 538; Fost. 299. Where a man is at work with a liatchet, and 
the head of it flies off and kills a Iwstander, this is homicide, by 
misadventure. 1 Hawk. c. 29, s. 2. So, if a man, shooting at game, 
by accident kill another, it is homicide by misadventure merely, 
even although the party be unqualified ; Fost, 269; for the use of 
fire-arms by an unqualified person is merely a prohibited act, and 
not malum m se. 

There are two seeming exceptions, however, to the above rule. 
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Firsty if two pei’sons be fighting under such circumstances, that if 
one were killed it would be manslaughter only in the other; if in 
such a case an innocent party be unintentionally killed by one of 
them, it is manslaughter only. Fost. 262 : R. v. Brawny 1 Leachy 
148. This, perhaps, is not strictly an exertion; for the^ act iir 
which the parties are engaged, namely, the lighting, is not in itself 
felonious, mthough the result of it may be so. 

SeconMy. Where an act, in itself lawful, is at the same time dan¬ 
gerous—^in order to'render an unintentional homicide from it ex¬ 
cusable, it must appear that the party, whilst doing the act, used 
such a degree of caution as to make it improbable that any danger 
or injury ^ould arise from it to others: if not, the homicide will be 
manslaughter at the least. For instance, if a workman throw stones 
or rubbish, &c., from a house, and thereby kill a person passing 
underneath, it is murder, manslaughter, or homicide by misadven¬ 
ture ; according to the de^e of precaution taken by nim that no 
person should be injured by them, and of the necessity of such 
precaution. If he did it without previously warning the persons 
beneath, and at a time when it was likely that persons were passing, 
it would be murder; 3 Inst. 67; if at a time when it was not 
likely that any persons were passing, it would be manslaughter; 
Fast. 262 ; if in a retired place, where no persons were in the habit 
of passing, or likely to pass, it would be misadventure merely. 
Fast. 262 ; 1 Hale, 472, 476. But if he previously gave warning 
to the persons beneath—^then, if it happened in a countiy village, 
where few persons pass, it is misadventure only; Fast. 262; 1 
ITalCy 472, 475 ; if in London, or other populous towns, Kel. 40, 
at a time when the streets are full. Fast. 268, it would be man¬ 
slaughter. 

If a man, breaking an unruly or vicious horse, ride him amongst a 
crowd, and the home kick a man and kill him; this is murder, if 
the rider brought the horse into the crovrd with intent to do mischief, 
or even to divert himself by frightening the crowd; 1 Hawk. c. 31, 
s. 68; manslaughter if done needlessly and incautiously only. 1 Eaety 
P. C. 231: see 1 Haley 476; 1 Hawk. e. 29, s. 12. ^ 

If a man, driving a cart or other carriage, drive it over another 
man and kill him—if he saw or had timely notice of the probable 
mischief, and yet drove on, it would be murder; 1 Haley 476; Fast. 
263; if he purposely drove it furiously in amongst a crowd, it 
would probably be murder; semk. if in a street where persons were 
much in the habit of passing, it would be manslaughter ; -per HoUy 
C. J., 1 Easty P. G. 263; if in a place where people did not usually 
pass, misadventure merely, provided he took that care which persons 
in similar situations are accustomed to do. Anon., 1 Easty P, C. 261. 
Upon an indictment for manslaughter, it appeared that the deceased 
was walking in the road drunk, when the prisoner, who was in a cart 
driving two horses without reins, and going at a furious pace, run 
ovej him and killed him : the prisoner had called out twice to the 
deceased, who from the state in which he was, and the pace of the 
horses, could not get out of the road: GarroWy B., held this to be 
manslaughter. B. v. WaBcevy \ C. P. 320. Two persons were 
riding furiously on horseback along the road; one passed the de¬ 
ceased, who was also on horseback, but the other rode against him, 
and both fell,, the deceased being killed by the concussion: Pattesony 
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J.y directed an acquittal of the first who passed ; and as to. the second) 
told the jury to find him guilty of manslaughter, if they thought 
that hy furious riding, he ran against tlie deceased; but to acquit 
him if they thought that the deceased’s horse was unruly and ran 
against the horse of the prisoner. R. v. Mastin^ QG.SfP. 396. A' 
foot ^tassenger was walking along the road by lamp-light, when the 
defendant, who was near-sighted, drove along at the rate of eight or 
nine miles an hour, sitting at the time at the bottom of his cart, and 
ran over the foot passenger and killed him; and it was holden to be 
manslaughter. R. v. Grout, QC.S^P. 629. If the driver of a car¬ 
riage race with another carriage, and urge his horses to so rapid a 
pace that he cannot control them, it is manslaughter, if, in conse¬ 
quence, the carriage upset and a passenger be killed. R. v. Timmins, 
7 C. c*^' P, 499. To make the captain of a vessel liable for man¬ 
slaughter in causing a person to be drowned by running down the 
boat, it must be shewn that the captain did some act which conduced 
to the death ; a mere omission to no his duty is not sufficient. R. v. 
Green, 7 C.SfP. 166; R, v. Allen, Id. 153. 

Where a man lays poison to kill rats, and another man takes it, 
and it kills him ; if the poison were laid in such a manner or place 
as to be mistaken for food, it is, perhaps, manslaughter; 1 tiale, 
431; if otherwise, misadventure only. Id. 

If a man discharge a loaded gun amongst a multitude of people, 
and death ensue, it is murder; for the law in such a case will imply 
malice. 1 Hale, 476. If he discharge it merely for the purpose of 
unloading it, or the like, and death ensue—then, if it were in a place 
where persons were likely to pass, it is manslaughter; R. v. Burton, 
1 Str. 481 ; otherwise misadventure only. As to death occasioned 
by spring guns, see Ilott v. Wilkes, 3 5. (Sf Aid. 304; 7 ^ G. 

c. 18. where a man gave a loaded gun to his servant to protect a 
corn-field from deer during the night, with instructions to fire when 
he heard any bustle in the corn by the deer; and the master himself 
unfortunately rushed into the corn during the night, and the servant, 
imagining it to be the deer, fired, and shot his master; this was 
holden to be misadventure. 1 Hale, 476; 1 Eaet, P. C. 266. 
Where a man, finding a pistol in the street, brought it home, and 
imagining (from having tried it with a rammer) that it was not 
loaded, presented it in sport at his wife, drew the trigger, and killed 
her; this was holden to be manslaughter; R. v. Rampton, Kel. 41; 
but Mr. Justice Foster doubts the propriety of the decision, as the 
defendant took the usual precaution to ascertain that the pistol was 
not loaded; see Post. 264, 265; and clearly, if he took not this or 
other reasonable precaution, it would be manslaughter. If a man 
shooting at butts or a target, by accident kill a bystander, it is mis¬ 
adventure; 1 Hale, 472, 475, 38; but this must be understood of 
cases where a proper precaution to prevent accidents has been taken ; 
for if the target, &c., be placed near a highway or path, where per¬ 
sons are in the habit ox passing, the killing would probabljr be 
deemed manslaughter. A cannon returned to an ironfounder burst, 
was sent back by him in so imperfect a state, that on being fired it 
burst again and killed a person, and it was held to be manslaughter. 
R. V. Carr, 8 G. <Sf P. 163. 

So, if a man, knowing that people are passing along a street, wan¬ 
tonly throw a stone or shoot an arrow into it, lOcely to do on injury, 



Murder, 


423 

with an intent to hurt some of tlie arsons passing, and a person he 
killed by it, it is murder, although the stone or arrow was not in¬ 
tended to hit any particular person ; 1475 ; 3 Inst. 57 ; but if 
it were done thoughtlessly and incautiously, and without intent to 
hurt any one—then, if it were thrown or shot into a place where/ 
people were in the habit of passing, the killing is manslaughter; 

1 Ilahy 475 ; 1 c. 29, s. 9; if into a place where persons were 

non likely to pass, misadventure only. A lad out of frolic took the 
trap-stick out of the front part of a cart, in consequence of which it 
upset and the carman, who was loading sacks therein, was killed; 
and this was held to be manslaughter. E. v. Sullivan^ 7 C. P. 
641. If an improper quantity of spirituous liquors be given to a 
child of tender yeai-s, heedlessly and for brutal sport, if death ensue, 
it will be manslaughter. M. v. Martin^ 3 (7. P. 211. 

Killing Officers of Justice and Others.'] —If a man kill an officer of 
justice, either civil or criminal, such as a bailiff, constable, watch¬ 
man, &c., in the legal execution of his duty, or any person acting 
in aid of him (whether specially called thereunto or not, 1 //a/e, 462), 
or any private person endeavouring to suppress an affray or appre¬ 
hend a felon, knowing his authority or the intention with which ho 
interposes; the law will imply malice, and the offender will be 
guilty of murder. 1 //a/e, 456, 467, 460; Post. 270, 308, et seg. 
And the officer and persons acting in aid of him enjoy this privilege 
and protection, cMwrfo, womnrfo, et.red&ando; therefore, if an officer, on 
his way to do his duty, be opposed and killed, it is murder; or if he 
arrive at the place, and in consequence of opposition retreat, and on 
his retreat be killed, it is murder. Post, 308, 309 ; 9 Co. 67 5 ; 1 Hale, 
462; Reg. v. Phelps^ C. Mar. 180. Three things are to be at¬ 
tended to in matters of this kind ; the legality of the deceased*s au- 
thoriiy, the legality of the manner in which he executed it, and the 
defendant’s knowhidge of that authority ; for if an officer be killed in 
attempting to execute a writ or warrant invalid on the face of it, or 
against a wrong person, or out of the district in which alone it could 
legally be executed ; or if a private person interfere and act in a case 
where he has no authority by law to do so ; or if the defendant had 
no knowledge of the officer’s business, or of the intention with which 
a private person interferes, and the officer or private person be re¬ 
sisted and killed ; the killing will be manslaughter only. 

1. As to the legality of the authority :—If an officer having a war¬ 
rant from a proper magistrate to apprehend B. for felony ; or if B. be 
indicted for felony; or if the hue and cry be levied against B.; 
in these cases, if B. or any of his accomplices kill the officer or any 
person joining in the hue and cry, it is murder, whether B. be 
guilty or innocent of the felony charged against him. Post. 318. 
But if the warrant were illegal and void upon the face of it, see 1 
Hale, 459; 1 East, P. C. 310, or issued with a blank in it, and the 
blank afterwards filled up; B. v. ^tockleg, 1 East, P. (7. 310 ; and see 
HouSin v. Barrow, 6 T. B. 122 ; B. v. Winvnek, 8 Id. 464: B. v. 
Hood, 1 Mood. C. C. 281; or issued with an insufficient description of 
the defendant, as for instance, if it were to take the son of J. S. L., 
Id., or if it be attempted to be executed against C. instead of B., 
the killing would be manslaughter only. If a writ of execution in 
civil cases be correct upon the face of it, although the judgment be 
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erroneous, or the proceedings irregular, if the officer, in endeavouring 
to execute it, be resisted and killed, it is murder; 1 457; Foit. 

411, 412; but if the writ were a nullity on the face of it, or if the 
warrant upon it, were attempted to be executed by any other than the 
officer to whom it was directed, (the officer himself not being pre- - 
sent,,or at least, acting in the arrest, see (Jowp, 65), the killing would 
be manslaughter only. If an innocent person be indicted for a felony, 
and an attempt be made to arrest him for it, without warrant, and he 
resist and kill the party attempting to arrest him : if the party at¬ 
tempting the arrest were a constable, the killing is murder; 1 
Hawk, c, 28, s, 121; 2 Hale, 84, 87, 91; if a private person, man¬ 
slaughter ; see 2 Hah, 83, 92 ; because the constable has authority by 
law to arrest in such a case, but a private person has not. And the 
same in all cases where a person is arrested or attempting to be ar¬ 
rested upon a reasonable suspicion of felony. See Samuel v. Payne, 
Dom. 359. Upon an indictment for shooting at and cutting a con¬ 
stable with intent, &c., it appeared that the defendant has been given 
in charge to the constable tor having a forged note in his possession, 
and upon tlie constable attempting to handcuff him, had fired a pistol 
at the constable and wounded him, and afterwards cut him with the 
cock of the pistol: it was argued that the charge imported no legal 
offence, for if he did not know the note to be forged the defendant 
was no felon, and the arrest was illegal; but it washolden that the de¬ 
fect in the charge was immaterial, and that it was not necessary for the 
charge to contain the same accurate description of the offence as an 
indictment, and that the charge must have been considered as import¬ 
ing a ^ilty knowledge. B, v. Ford, R. B. 329. But where the 
defendant took his tools and left his work, saying that “ he would do 
for any bloody constable that offered to stop him,’* and his master ap¬ 
plied to a constable to take the defendant, but made no charge against 
the defendant, and the master and the constable followed the defendant, 
and found him in a public privy as if he had occasion there, and the 
master said, “ This is the man, I give you charge of him upon 
which the constable said, ** Your master gives you in cliarge of me, 
you must go with me and the defendant immediately stabbed the 
constable ; it w'as holden, by a majority of the judges, that, as the 
actual arrest would have been illegal, the attempt to arrest when the 
defendant was in such a situation that he could not get away, and 
when the waiting to give notice might have enabled the cdnstable to 
make the arrest, was such a provocation as reduced the offence to 
manslaughter only. B. v. Thompson, 1 Mood, C. C. 80. If a con¬ 
stable take a man without warrant, upon a charge which gives him 
no authority to do so, and the prisoner run away, and is pursued by 
J. S., who was with the constable all the time, and charged by him 
to assist, and the man kill J. S., it is manslaughter only, because 
the arrest was illegal, and J. S. ought to have known it; and there¬ 
fore the attempt to take the prisoner was illegal also. B. v. Cur- 
van, I Mood,^ u. C, 132. A constable, without warrant, apprehended 
N. on suspicion of having recently stolen potatoes out of the grdund, 
and called 0. to assist him; a rescue was attempted, in the course ox 
which one of the party killed O.; and this was held to be manslaugh¬ 
ter only ; for,^ without warrant, the constable could only arrest a person 
found committing such offence, under the stat. 7 O. 4, c. 29, s. 
63* B^ V. Phelps, {ante, p. 423). But if a constable, having a oha^e 
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of felony arainst a defendant, take him without a warrant, and the 
defendant, knowing the constable, kill him, it will be murder, even 
though the constalne do not tell him of the charge, and the defendant 
in &ct has done nothing for which he is liable to be arrested. R. v. 
WoolmeTy 1 Mood. C, C. 834. So, if a man actually commit a felony, 
and another, in whose presence he committed it, attempt to arrest 
him for it, and be resisted and killed ; 2 Hcmk, e. 12, «. 1 ; or if a 
person present at an affray, interfere for the purpose of restraining 
the offenders and keefiing the peace, and be Kilted; 8 Inst. 52; 1 
H<mk. c. 81, ss, 48, 54; Fost. 310, 311; or, if a person present 
when another attempts to commit a treason or felony, lay hold of 
him in order to prevent him, and be killed ; 2 Hawk. c. 12, s. 19; 
the killing in these cases would be murder, whether the person arrest¬ 
ing or interfering, &c., be a constable or not; for either has power to 
arrest or interfere, &c., in such a case. R. v, Hmty 1 Mam. C. G, 
93; R. V. Currant 3 <7. P. 397 : R. v. Price, 8 C. Sj P. 282 ; R, v. 
fVeir, 1 P.Sf C. 2G1. where a man seen attempting to commit a 
felony, on iiresh pursuit kills his pursuer, it is as much murder as if 
tlie party were killed while attempting to take the defendant in the 
act. R. V. Howartky 1 Mood. C, C. W7 ; see Beckwith v, PhiJhyy 6 
B. C. C38. So, if a person be taken before a magistrate for an as¬ 
sault, and whilst the warrant is being made up for his commitment, 
escape, a constable may by verbal directions from the magistrate pur¬ 
sue and apprehend him, and if in so doing the constable u killed, it 
is murder. R. v. WilUamSy 1 Mood. C. U. 387. If a seaman be im¬ 
pressed, and the pressgang be resisted, and any of them be killed ; if 
tlie pres^ang at the time were under the direction of a commissioned 
officer, and such officer were then acting with them, the killing would 
be murder, otherwise but manslaughter; R, v. Broadfooty Fost. 154 ; 
for the presence of a commissioned officer is necessary to the due exe¬ 
cution of an impress warrant. Where two soldiers not belonging to a 
recruiting party, who were in a public-house, wished to enlist M., 
and gave him a shilling for that purpose, and M. afterwards wishing 
to go away, an altercation ensued, and one of the soldiers stood at the 
door with his drawn sword, and swore he would stab anypeison who 
attempted to come in, and the landlord of the house was stabbed in 
the scuffle: it was argued that the soldiers had authority to enlist 
M., and that what was done was merely to prevent his rescue ; but 
the judges held, that they had no authority, and that the offence 
amounted to murder. R. v. LongdeUy R. ^ R. 228. A constable 
who had verbal orders from the magistrates to apprehend all thimble- 
riggers, attempted to apprehend the defendant and his companions, 
who were playing at thimble-rig in a public fair; he succeeded in 
apprehending one of his companions, whom the defendant rescued, 
and afterwards, in the evening, seeing the defendant in a public- 
house, endeavoured to apprehend him, telling him that he did so for 
what he had been doing in the fair; the defendant escaped into a 
privy, and the constable, calling others to his assistance, broke open 
the privy and attempted to apprehend the prisoner, who stabbed one 
of the party, and it was holden that the constable had authority to 
apprehend the defendant. R. v. Gardenery 1 Mood. C. G. 890. 

A special constable duly appointed under the stat. 1 2 JV. 4, 

e. 41 ,18 appointed for an indennite time, and retains all the autho¬ 
rity of a constable at common law, until his services are suspended 
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or determined under the 9th section of that statute. Reg, v. Porter^ 
9 C7. ^ P. 778. 

By stat. 9 Q, 4, e, 69, gamekeepers are empowered to apprehend 
poachers ; and though 2 only authorizes the apprehension for the 
offences mentioned in 1, yet they may appreuend the offenders' 
wheye three or more are out by night armed, &c., for although that 
offence is punishable by s, 9, it is still an offence under jt. 1. P. v. 
Ball^ 1 Mood, C. C. 330. To authorize an apprehension under this 
statute, it is not necessary that the gamekeeper should give notice of 
his purpose ; R, v. Pagne, 1 Mood. (J. C. 378; nor that he should 
have a written authority from his master for so doing, provided the 
poacher be on his master’s land or manor; R. v. Price^ 7 C. <Sf P. 
378; but he may not, without authority, apprehend him upon the 
land or manor of another person. B. v. Damsy 7 G. P. 785. And 
if a keeper attempting lawfully to apprehend a poacher be met with 
violence, and in opposition to such violence and in scli-defence 
strike the poacher, and then be killed by the poacher it will be 
murder, R. v. Bally 1 Mood. G. C. 333. Even an interference by a 
gamekeeper with persons found armed in the pursuit of game on 
tile lands of an adjoining proprietor, without any attempt forcibly 
to apprehend, is not a sufficient pi’ovocation to reduce a malicious 
wounding and killing to manslaughter. R, v. Wamey, 1 Mood. G. 
G. 380. 

2. As to the legality of the manner in yrhich the authority is ex¬ 
ercised ;—If the constable of the vill of A. attempt without warrant 
to suppress a tumult in the vill of B., and be resisted and killed, 
it is manslaughter only; for he had authority in sUch a case within 
the vill of A alone. 1 Hale, 450. So, if a sheriff’s officer attempt 
to execute a w’rit out of the proper county, and be resisted and 
killed, it is manslaughter only. 1 Hale, 457 et seq. But by stat. 
5 G. 4, c. 18, s. 16, constables and other peace officers may execute 
warrants out of their respective precincts, provided the place where 
the warrant is executed be within the jurisdiction of the magistrate 
granting or backing the warrant. If an officer, wei-e to attempt the 
arrest of a man on a Sunday, (unless for treason, felony, or breach of 
the peace, see 29 G. 2, c. 7, s. 6), and were resisted and killed, it 
would be manslaughter only. A constable who had a warrant to 
apprehend A., gave it to his son, who, in attempting to apprehend 

A, was stabbed with a knife which he happened to have- in his 
hind, the constable being in sight, but a quarter of a mile off; and it 
was held, that the son had no authority to apprehend A. B. v. 
Patience, 7 G. P. 775. 

3. As to the defendant’s knowledge of the deceased’s authority 
or intention:—When any officer is in the legal execution of his 
duty, or a private person endeavouring to suppress an affray, or ap¬ 
prehend a felon, and is resisted and killed ; if it appear that the 
slayer knew the officer’s business or the intent of the private person, 
either expressly from the deceased, or impliedly from circumstances, 

B. V. Howarlh, 1 Mood, G. G 207, the killing^ is murder; if it ap¬ 
pear that he was ignorant in this respect, it is manslaughter only. 
1 Hawk. c. 31, ss. 49, 50; Font. 310; 1 Hale, 468, <Sfc. Where a 
bailiff rushed into a gentleman's bedchamber early in the morning, 
without giving the slightest intimation of his business, and the gen¬ 
tleman, not knowing him, in the impulse of the moment wounded 
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him with his sword and killed him: this washolden to be manslaugh¬ 
ter. 1 Hah^ 470. Bat where the baililF or constable shews the war¬ 
rant ; 1 HaUy 4GI ; or where it appears that he is known to the de¬ 
fendant to be an officer; as for instance, when the defendant said, 
“ Stand off, I know you well enough, come at your peril,” R. v. 
PeWy Cro. Car. 18:^, if after this the officer be killed, it will be 
murder. If the constable interfere to prevent any affray within his 
own vill, if he be killed by one of the inhabitants, or other person, 
who knows him to be the constable, it will be murder; it by a 
stranger who does not know him, it is manslaughter. So, if one of 
several know him to be a constable, it will be murder in him, man¬ 
slaughter in the rest. 1 HaUy 438. If a constable command the 
peace, 1 Ilahy 461, or shew his staff of office. Fast, 311, this, it 
seems, is a sufficient intimation of his authority. And in such a 
case it is not necessary to prove the deceased’s appointment as con¬ 
stable ; proof that he was accustomed to act as constable is suffi¬ 
cient. 1 Easty P. C. 815. But private persons, when they interfere, 
must expressly intimate their intention, otherwise killing them will 
be manslaughter only. 310, 311. Where the outer door of a 
dwelling-house may be broken open, in order to execute process, 
(as, for instance, in the case of a capias upon an indictment, 2 Hawk, 
r. 14, s. 3, a warrant to search for stolen goods, 2 Hale, 151, a capias 
utlagatvm, 2 Hawk. c. 14, s. 6, a warrant of a magistrate for levying a 
penalty, Jd. s. 6, a magistrate’s w'arrant to arrest for any specific 
crime. Fast. 320; 2 Hawk. c. 14, j.'3 ; 1 Hale, 584; or where a person 
lawfully aiTested escapes into a house ; 2 Hawk. c. 14, s. 9 ; where 
one known to have committed treason or felony, or to have danger¬ 
ously wounded another, escapes into a house; Id. s. 7 ; whem an 
affray is made in a house, and the constable wants to suppress it, 
or take the offender ; Id. s. 6 ; where there is disorderly drinking or 
noise in a house at any unseasonable time of night, pui*ticularly in 
inns, taverns, or alehouses, and the constable or his watch wish to 
suppress the disorder ; 2 Hah, 65 ; and in the case of forcible entry 
or detainer ; 2 Hawk, c, 14, s. 6 ; but not in the execution of writs 
in civil cases. Post. 319, excepting writs of seisin, or hahere facias 
possessionem, 5 Co. 91): in ail these cases, before the outer door is 
broken open, there niu.'-t be a demand of admittance, or something 
equivalent thereto, and a refusal; Post. 320, 136: see Launock v. 
Brorniy 2 D. Aid. 592 ; otherwise, if the officer be killed, it will be 
manslaughter only. 

In all cases, however, above stated to be manslaughter only, if 
there be evidence of express malice in the party killing, the homicide 
will be murder. See B. v. Stocklep, 1 East, P, C. 310 : R. v. Curtis, 
Post. 135. 

Killing hp officers and Others.'] —Where an officer of justice, in 
endeavouring to execute his duty, kills a man, this is justifiable ho¬ 
micide, or manslaughter, or murder, according to circumstances. 

1. Where an officer of justice is resisted in the legal execution of 
his duty, {see ante, p. 423), he may repel force by force ; and if, in 
doing so, he kill the party resisting him, it is justifiable homicide; 
and this in civil as well as in criminal cases. 1 Hale, 494 ; 2 Hah, 
118. And the same as to persons acting in aid of such officer. 
Thus, if a peace officer have a legal warrant against B. for felony. 
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or if B. stand indicted for felony, or if hue and cry be levied against 
B.; in these cases, if B. resist, and, in the struggle, be killed by 
the officer, or any person acting in aid of him, or joining in the hue 
and cry, the killing is j'ustifiable. Fast, S18. So, if a private per* 
son attempt to arrest one who commits a felony in his presence, of 
interfere to suppress an affray, and be resisted, and kill the person 
resisting, this is also justifiable homicide. 1 HaU^ 481, 484; Fast. 
274. And this, not merely on the principle of self-defence, for the 
officer or private person is not bound to retreat, as in the case of 
homicide se defmdmdoj 2 HaUf 218, but upon that principle, and 
the necessitj^ of executing the duty the law has imposed upon him, 
jointly. Still, there must be an apparent necessity for the killing; 
for if the officer were to kill after the resistance had ceased, 1 Eastf 
P. C. 297, or if there were no reasonable necessity for the violence 
used upon the part of the officer, &c., see R. v. ^offe, 1 Vmt. 216, 
the killing would be manslaughter at the least. AIm, in order to 
justify an officer or private person in these cases, it is necessary 
that they should, at the time, be in the act of legally executing a 
duty imposed upon them by law, and under such circumstances, 
that if the officer or private person were killed, it would have been 
murder; {see avAe^ p. 432) ; for if the circumstances of the case 
were such, that it would have been manslaughter only to kill the 
officer or private peieon, it will be manslaughter at least in the officer 
or private person to kill the party resisting. See Fost. 318 ; 1 If ale, 
490. 

2. If the prisoners in a gaol, or going to a gaol, assault the gaoler 
or officer, and he, in his defence, kill any of them, it is justifiable for 
the sake of preventing an escape. 1 Hale, 496. 

3. Where an officer or private pei*son, having legal authoidty to 
apprehend a man, attempts to do so^ and the man, instead of resisting, 
flie^ or resists and then flies, and is killed by the officer or private 
person in the pursuit: if the offence with which the man 'was 
charged vrere a treason or felony, or a dangerous wound given, and 
he could not otherwise be apprehended, the homicide is justifiable; 
1 Hale, 481; 2 Hale, 218, 219, 79 ; 1 Hawk. c. 28, s. 11, 12 ; Fost. 
271; bv.t if charged with a breach of the peace, or other misdemeanor 
merely, Fost. 271; 1 Hale, 481 ; 2 Hale, 117, or if the arrest were 
intended in a civil suit, 1 Hale, 481; Fost, 271, or if a press-gang 
kill a seaman or other person flying from them, B. v. Browning, 1 
Eas^, P. C. 312 ; mid see Id, 308; Voug. 207, the killing, in these 
cases, would be murder, unless, indeed, the homicide were occasioned 
b^ means not likely or intended to kill, such as tripping up his heels, 
giving him a blow of an ordinary cudgel, or other weapon not likely 
to kiU, or the like; in which case the homicide, at most, would be 
manslaughter only. See Fost. 271. As to homicide by firing into a 
smuggling vessel, see 3 ^ 4 W, A, e. 63, s. 5&,mst. 

4. In case of a riot or rebellious assembly, the officers endea¬ 
vouring to disperse the mob are justifiable in killing them, both at 
common law, 1 Hale, 496 ; 1 J&tst, P, C. 304, and by the riot act, 
1 G, 1, St, 2, c. 6, if the riot cannot otherwise be suppressed. 4 £1, 
Cons. 179,180. 

6 . Where a criminal is executed by the proper officer, in pursu¬ 
ance of his sentence, this is justifiable homicide. 4 Bl. Com. 178. 
But if it be done by any other person, 1 Hale, 601, or not done in 
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strict conformity with the sentence, as, for instance, if an officer be> 
head one who is adjudged to be hanged, or the contrary, 3 Inst, 62; 
1 HaUf 601, it is murder. 


Indictment for Murder ly Shooting, 

Commmcem&nlt as oMe, p, 406]—did make an assault and that 
the said J. S., a certain pistol, of the value of fire shillings, then 
and there loaded and charged with gunpowder and one leaden buUet, 
Cwhich pistol he the said J. S. in his nght hand then and there had 
and held), to, against, and upon the smd J. N. then and there felo¬ 
niously, wilfully, and of his malice aforethought, did shoot and dis¬ 
charge ; and that the said J. S., with the leaden bullet aforesaid, 
out of the pistol afores^d then and there by force of the gunpow¬ 
der shot and sent forth as aforesaid, the said J. N., in and upon the 
left breast of him the said J. N., a little above the left pap of nim the 
said J. N., then and there feloniously, wilfully, and of his malice 
aforethought, did strike, penetrate, and wound, given to the said 
J. N. then and there, with the leaden bullet aforesaid, so as afore¬ 
said shot, discharged, and sent forth out of the pistol aforesaid, by 
the said 3, S, in and upon the said left breast of him the said J. N., 
a little above the left pap of him the said J. N., one mortal wound of 
the depth, &c., as in the last precedent^ antCy p, 406. 

For the evidence necessary to support this indictmenty see antCy p, 
406 et seq. 


Indictment for Murder by throwing a Stone. 

Commenemmt as antey p. 405]—did make an assault; and that 
the said J. S. a certain stone, of no value, which he the said J. S. 
in his right hand then and there had and held, to, against, and upon 
the said J, N., then and there feloniously, wilfully, and of his malice 
aforethought, did cast and throw; and that the said J. S., with the 
stone aforesaid, so cast and thrown by him as aforesaid, the said 
J. N. in and upon the right side of the head, near the right temple 
of him the said J. N., then and there feloniously, wilfully, and of 
his malice aforethought, did strike and wound, giving to the said 
J. N. then and there, with the stone aforesaid, so as aforesad by 
the said J. S. cast and thrown, in and upon the said right side of 
the head, near the right temple of Wm the said J. N., one mortal 
wound of the length of three inches, and of the depth of one inch, 
&c. &c. as in the precedenty antSy p. 405. The came of tbs death 
must be stated to have arisen from the throwing the stone, A statement 
that the prisonersy “ with certain stones,” in and upon the decerned 
cast and threWy and that th^y with the said stones so cast and throum, 
struck the deceasedy then a^ there giving himy by the casting and 
throwing of the said stonssy a mortal woundy ^c., was holden sufficiently 
to shew that the death was oceasiwied by stones which the prisoners 
threw. B, V. Daky I Mood. 0.0.5. 

For the evidence necessary to support this indictmenty see antCy p. 
406 et seq. 
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Indictment for Murder hy Beating, 

Commencement as ante^ p, 4051—did make on assault; and that 
the said J. S., with both his handfs, the said J. N. to and against the. 
ground, then and there feloniously, wilfully, and of his malice afore¬ 
thought, did cast and throw; and that the said J. S., with both the 
hands and feet of him the said J. S., then and there, and whilst) the 
said J. N. was so lying upon the ground, the said J. N. in and upon 
the head, stomach, back, and sides of him the said J. N., then and 
there feloniously, wilfully, and of his malice aforethought, did strike, 
beat, and kick, giving to the said J. N. then and there, as well by 
the casting and throwing of him the said J. N. to the ground as 
aforesaid, as also by the striking, beating, and kicking the said J. N. 
in and upon the head, stomach, back, and sides of him the said J. N., 
with both the hands and feet of him the said J. S., in manner afore¬ 
said, several mortal bruises in and upon the head, stomach, back, and 
sides of him the said J. N.; of which said several mortal bruises, &c., 
as in the precedent^ arUCf p. 411, &c. Where the indictment charged 
that the defendants^ A. and in and upon G. did make an assault, and 
that A, with a certain stick, Sfc., and B. with a certain stick, the 
said C. did strike and beat, S^c., thereby then giving him the said CP 
divers mortal wounds, S^c., it was held bad as not sufficiently shewing to 
which of the defendants the word giving** referred, Reg. v. Jones, 
I C.S^P. 243. 

For the evidence necessary to support this indictment, see ante, p, 
406 et seq. 


Indictment for Murder by Riding over the Deceased, 

Commencement as ante, p. 405]—did make an assault; and that the 
said J. S., then and there riding upon a certain horse, of the price of 
twenty pounds, the said horse in and upon the said J. N. then and 
there feloniously, wilfully, and of his malice aforethought, did ride 
and force, and him the said J. N., with the horse aforesaid, then and 
there, by such riding and forcing, feloniously, wilfully, and of his 
malice aforethought, did cast and throw to the ground; by means 
whereof the said hoi’se, with his hinder feet, him the said J. N., so 
cost and thrown to and upon the ground as aforesaid, in and upon 
the hinder part of the head of him the said J. N. then and there did 
strike and kick, thereby then and there giving to the said J. N., in 
and upon the said hinder part of the head of him the said J. N. one 
mortal fracture and contusion, of which said mortal fracture and con¬ 
tusion he the said J. N. then and there instantly died; and so the 
jurors, &c. &c., as in the precedent, ante, p. 405, tS^e. 

For the evidmee necessary to support this indictment, see ante, p. 
406 et seq. 


Indictment for Murder by Straf^ling. 

Commencement as ante, p. 405]—did make an assault; and that the 
said J. S. a certain silk liandkerchief, of the value of one shilling, 
about the neck of him the said J. N. then and there feloniously. 
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wilfully, and of liia malice aforethoucht, did fix, tie, and fasten, and 
that the said J. S., with the silk handkerchief aforesaid, him the said 
J. N. then and there feloniously, wilfully, and of his malice afore¬ 
thought, did choak, suffocate, and strangle ; of which said choaking, 
suffocation, and strangling, he the said J. N. then and there instantly 
died ; and so, &c. &c., as in the precedent, ante, p. 405, %c. The phrase 
** about the neck^* in an indictment for murder, is good, and is not open 
to the same objection as “about the breast** R. v. Culkin, B C, ^ F. 
121 . 

For the evidence necessary to support this indictment, see ante, p, 406 
et seq. 


Indictment for Murder by Drowning, 

Commencement as ante, p. 405]—did make an assault; and that the 
said J. S. then and there feloniously, wilfully, and of his malice 
aforethought, did take the said J. N. into both the hands of him the 
said J. S. and then and there feloniously, wilfully, and of his malice 
aforethought, did cast, throw, and push the said J, N. into a certain 
pond there situate, wherein there was a great miantity of water; by 
means of which said casting, throwing, and pulling of the said J. N. 
into the pond aforesaid by the said J. S., he the said J. N., in the 
pond aforesaid, with the water aforesaid, was then and there choaked, 
suffocated, and drowned ; of which said choaking, suffocation, and 
drowning, he the said J. N. then and there- instantly died; and so, 
&c. &c., as in the precedent, ante, p, 405. 

For the evidence necessary to support this indictment, see ante, p. 406 
et seq.: and see R. v. Dyson, R, ^ R. 523, {ante, p. 412); R. v. Rus¬ 
sell, 1 Mood. C. C. 356, {ante, p, 8). 


Indictment for Murder by Starving. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
carpenter, not having the fear of God before his eyes, but being 
moved and seduced by the instigation of the devil, and of his malice 
aforethought contriving and intending one J. N, then being an 
apprentice to him the said J. S., feloniously to staiwe, kill, and 
murder, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, and on divers days and tinaes between 
that day and the twenty-eighth day of the same month, in the same 
year, with force and arms, at the parish aforesaid, in the county 
aforesaid, in and upon the said J. N., his apprentice as aforesaid, in 
the peace of God and of our said lady the Queen, then and there 
being, feloniously, wilfully, and of his malice aforethought, did make 
diVIS’S assaults; and that the said J. S», on the said third day of Au¬ 
gust, in the year last aforesaid, at the parish aforesaid, in the county 
aforesaid, him. the said J. N., in a certain room in the dwelling- 
house of him the said J. S. there situate, feloniously, wilfully, and 
of his malice aforethought, did secretly confine ana imprison, and 
that the ssud J. S. from the said third day of August, m the year 
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last aforesaid, until the twenty-eighth day of the same month, in the 
same year, at the parish amresaid, in the county aforesaid, felo¬ 
niously, wilfully, and of his malice aforethought^ aid neglect, omit, 
and refuse to give and administer, and to j^rmit and suHer to be 
given and administered, to him the sud J. N., sufficient meat and 
wnk necessary for the sustenance, support, and maintenance of the 
body of him the said J. N.; by means of which said confinement 
and imprisonment, and also of such ne^ecting and refusing to ^ive 
and a^inister^ and to permit and suffer to be given and admini- 
stefed to the said J. N., such meat and drink as were sufficient and 
necessary for the sustenance, support, and maintenance of the body 
of him the said J. N., he the said J. N., from the said third day of 
August, in the year last aforesaid, until the twenty-eighth day of 
the same month, in the same year, at the parish aforesaid, in the 
county aforesaid, did languish, &c. &c., os in the precedmt, ante, 
p. 40fi. If the indktfneta he for r^uHf^ to supply the apprmtice 
with necessaries, it mu^ state that the apprenttce was of tender 
years, uncdde to provide for himself, Beg^ v, Frtend, R, ^ jR. 20 : 
Beg, V. Marriott, QC,S^P, 425. Where the indictment charges an 
imprisoning, that suMciently shews the duty to supply food; hut tf it do 
not, then it must cMmc a duty in the defendant to mpply the diseased 
with food, Reg, v. Awards, 8 C. ^ P, 611. 

The evidence is the same as that mentioned ante, p, 406 et sea.; but 
in addition to it you must prove that J, N, was the apprentice of J, S., 
or at least acted as such, , 


Indictment for Murder hy Poison, 

Middlesex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, not having the fear of God befoie his eyes, but being moved 
and seduced by the instigation of the devil, and of his malice afore¬ 
thought wickedly contriving and intending one J. N., with poison, 
wilfully, feloniously, and of his malice aforethought to kill and 
murder, on the 3rd day of August, in the ninth year of the reign 
of our sovereiCT lady Victoria, with force and arms, at the parish 
aforesaid, in the county aforesaid, feloniously, wilfullv, and of his 
malice aforethought, a large quantity of a certain deadly poison 
called wnite arsenic, to wit, the quantity of two drachms of the said 
white arsenic, did put, mix, and mingle into and with a certain quan¬ 
tity of beer which the sdld J. N. was then and there about to drink, 
([the said J. S. then and there well knowing that he the said J. N. 
intended and was then and there about to drink the said beer, and 
the said J. S. then and there also well knowing the said white 
amnic, so as aforesaid by him put, mixed, and mingled into and 
with the said b^r, to be a deadly poison); and that the said J. N. 
afterwards, to wit, on the dav and year aforesaid, at the parish afore¬ 
said, in the county aforesaid, did t^e, drink, and swmlow do^n a 
large quantity, to wit, half a pint of the said beer with which the 
said white arsenic was so mixed and mingled by the said J. S., as 
aforesaid, (he the said J. N., at the time he so took, drank, and 
swallowed down the said beer, not knowing there was any white 
arsenic, or any other poisonous or hurtful ingredient mixed or 
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mingled with the sud beer); by means whereof he the siud J. N* 
then and there l^came uck and spreatl^ distempered in his body; 
and the said J. N. of the poison aforesaid, so by him taken, drank, 
and swallowed down as aforesaid, and of the sickness occasioned 
thereby, from the said third day of August, in the year last aforesaid, 
until the twenty-eighth day ot the same month, in the same yeai^ at^ 
the parish aforesaid, in the county aforesaid, did lan^ish, &c. &c., 
as in the precedent, ante, p, 405. An indictmeTd which charges cnfg 
that hg means of the taking and swallowing of the poison, the decease 
** became mortallg sick and distempered in his bodg, ** a/nd of the said 
mortal sickness died,** is good, withdut stating thed he dim ** of the 
poison aforesaid** Reg. v. Sandgs, C. Sf Mar. 345 ; 2 Mood. C. C. 
2&7. 

For the evidence neeessarg to support this indktmefd, see ante, p. 406 
et seq.; and see Reg. v. Mison, QC.S^P. 418, {ante,p. 412): Reg. v. 
Ledaington, 9 C. P. 79, {ante,p. 8), 


Indictm&d against a Woman for the Murder of her Child. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that A. S., late of the parish of B., in the county of 
M., single woman, on the third day of August, in the ninth year 
of the reign of our sovereign lady Victoria, at the parish aforesaid, 
in the county aforesaid, being big with a male child, did then and 
there bring forth of the body of her the said A. S. the said male 
child alive: And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said A. S., not having the fear of God be¬ 
fore her eyes, but bein^ moved and seduCed by the instigation of the 
devil, afterwards, to wit, on the day and year aforesaid, with force 
and arms, at the parish aforesaid, in the county aforesaid, in and upon 
the said male child, the name whereof is to the jurors aforesaid un¬ 
known, in the peace of God and of our lady the Queen then and 
there being, feloniously, wilfully, and of her malice aforethought, 
did make an assault; and that the said A. S. did then and there 
feloniously, wilfully, and of her malice aforethought, fix, clasp, and 
press both the hands of her the said A. S. upon and around the 
neck of the said male child; and that the said A. S., with her hands 
so fixed, clasped, and pressed upon and around the neck of the said 
male child as aforesaid, him the said male child then and there felo¬ 
niously, wilfully, and of her malice aforethought, did choak, sulFo- 
'cate, and strangle; of which said choaking, suffocation, and strang¬ 
ling, he the said male child then and there instantly died; and so, 
&c. &c., as in the precedent, ante, p. 405. If the killing were by other 
means, the stedement can readily he framed from one of the foregoing pre^< 
cedents. As to the naming and description of the child, see the cases, 
ante, p. 31. 

Byjstat. 9 G. 4, c. 31, s, 14, {post, p. 434), if the d^endant he ac¬ 
quitted of the murder, {and the jury find that she was delivered of a 
child, and it appear in evidence that she did, bg secret burying or other¬ 
wise disposing of the dead body of such child, endeavour to conceal the 
birth thereof), the jury may find her guilty of the eonceedment, and she 
shall thereupon he imprisonea, with or without hard labour, in the com¬ 
mon gaol or house of correction, for any term not exceeding two years. 

u 
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Thie enactment extends to a trial on the coroner’s inquest, as well as upon 
a bill found by the grand jury, R, r. Cole^ 2 Leack^ 1095 ; 3 Camp, 
371: R, V. Maynard, R. It. 240. No person but the mother can be so 
convicted, Reg, v, Wright^ 9 C. Sf P, 754. 

Eddem/ce, 

Prove that the prisoner was delivered of the child, which is usually 
done by circumstantial evidence; (see an^e, p. 122); prove that the 
child was alive w'hen bom; and prove the murder, as directed ante^ 
p, 406 et seq. If you fail in proving the delivery, the defendant 
may still be convicted of the murder or manslaughter; or if you 
succeed in proving the delivery, and that the defendant concealed 
the biHli of the child, but fail in proving that it was bom alive, or 
fail in proving the murder in other respects, the defendant ma}*^ ne¬ 
vertheless be convicted of the concealment; and in the latter case 
it will not be necessary to prove whether the child died before, at, 
or after its birth. 9 w. 4, c. 31, s. 14, infrd,. Where, however, the 
indictment for murder is bad for not describing the child properly, 
the defendant cannot be convicted on that indictment for the couce^- 
raent. R^, v. Ilichsy 2 M.S^ Rch, 302. 

It must be proved that the child was bom alive ; that is, that it 
was alive after the whole body of the child was in the world ; R. v. 
PouUoiiy 5 G, Sf P. 329: R. v. Crutchley, 7 C. P, 814: R. v. 
Sellisy Id, 850; and there must be an independent circulation in the 
child before it can be accounted alive ; R. v. Enochs 5 G, df P, 539 : 
Reg, v. Wright^ 9 G.S^ P. 764 ; but it seems that the circumstance 
of its being still connected with the mother by the umbilical cord 
will not prevent the killing of it from being murder. R. v. Gruteh- 
foy, suprd ; Reg. v. Reeves^ 9 G. P. 26. 

Putting the lungs of the child into water was formerly a very 
usual test for ascertaining whether the child was born alive or not: 
if the lungs floated, it was presumed that the child was bom alive ; 
otherwise, if they sunk; at present, however, very little confidence 
is placed in this test, as to the lungs floating, particularly if the 
child were dead any length of time before the experiment was made. 
Moreover, a child may be born alive, and not breathe for some time 
after its birth— Parke, J., R, v. Brain, 6 G, Sf P, 349. If the 
child appear to nave arrived at its dehitum partHs tetnpus, the pre¬ 
sumption is that it was born alive ; and if, in addition to this, it be 
proved that there were marks of violence on the child, sufiicient to 
nave caused its death, the presumption becomes very strong indeed. 

As to the concealment, see the evidence to the next precedent. 

• ♦ 

MOTHERS CONCEALINO THE BIRTH OF CHILBREX. 


Statute. 

9 Q. 4, c. 31, 8. 14]—^Enacts, that if any woman shall be delivered 
of a child, and shall, by secret burying or otherwise disposing of the 
dead body of the said child, endeavour to conceal the birth thereof, 
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every such oflcnder shall be guilty of a misdemeanor, and being 
convicted thereof^ shall be liable to be imprisoned, with or with¬ 
out hard labour, in the common gaol or house of correction, for 
any term not exceeding two years; and it shall not be necessary to 
prove whether the child diea before, at, or after its birth : Provided 
always, that if any woman tried for the murder of her child shall n 9 t 
be convicted thereof, it shall be lawful for the jury by whose verdict 
she shall be acquitted, to find, in case it shall appear in evidence 
tliat she waa^delivered of a child, and tliat she did, by secret burying 
or otherwise'disposing of the dead body of such child, endeavour to 
conceal the birth thereof; and thereupon the court may pass such 
sentence as if she had been convicted upon an indictment for the 
'concealment of the birth. 


Indictment, 

Commencement as in the last precedent"] —in the county aforesaid, 
being then and there big with a child, was then and there delivered 
of the said child alive, which said child then and there instantly 
died : and that the said A. S., being so delivered of the said child 
as aforesaid, did then and there unlawfully endeavour to conceal the 
birth of the said child, by secretly burving secret haiying or 
otherwise disposing of'*) the dead body or the said child; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Q,ueen, her crown and dignity. Add a seemd 
county slating that the child was bom deady and stale the means of con- 
cealment speeiallyy when it is otherwise than bg secret burying. An in¬ 
dictment for concealing the birth by secretly disposing of the dead 
body** S^c.y without shewing the mode of disposing of it, is bad, Reg, v. 
HounseUy 2 M, 8f Bob, 292. Where the indictment charged that the 
defendant cast and threw the dead body of the child into the soil in a 
certain privy, “ and did thereby then and there unlawfuily dispose of the 
dead body oj the said childy and endeavour (o conceal the birth thereof 
it was held sufficient; the word thereby** being referred as well to the en¬ 
deavour as to the disposing of the body, Reg. v. Coxheady 1 C, Sf K, 
623. The indictment need not state whether the child died beforcy at, or 
after its birth. Id. 

Misdemeanory imprisonmenty with or without hard laboury in the common 
gaol or house of eortectiony not exceeding two years. 9 G. 4, c. 31, *. 
14. This offence is not triable at any quarter sessions, 5^6 Viet, c, 
38, s. 1, {antOy p, 09). 

Evidence. 

Prove that the defendant was delivered of a male or female child 
as stated in the indictment; that the child was dead it is imma¬ 
terial whether it died before, at, or after its birth; 9 &. 4, c. 31, s. 14; 
and prove the concealment, &c., in the mode stated in the indict¬ 
ment. Upon the statute 21 1 /. 1, c. 27, (which made the conceal¬ 
ment of the birth of a bastard child in enect conclusive evidence of 
the murder), if any person, even an accomplice, were present at the 
time of the birth, R. y. Peaty 1 Post. P. C. 220, or if the mother 
called for help, or had previously confessed her pregnancy. Id, 228, 
these circumstances were holden to nemtive the concealment; 
but where a woman, delivered of a seven monhs* child, threw it down 
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the privy, and it appeared that another woman, charged as an ac 
complice, knew of the birth; upon an indictment for murder against 
the two, the jury found the mother guilty of the concealment; and 
the point being saved upon a doubt whether it was a case within the 
statute 43 G, 3, e. 58, as a second person knew of the birth, the 
judges held that the act of throwing the child down the privy was 
evidence of the endeavour to conceal the birth, and that the. convic¬ 
tion was right. M, v. Cormoallf B. ^ B. 336. Where a woman was 
delivered of a child, the dead body of which w’as found in a bed 
amongst the feathers, but there was no evidence to shew who put it 
there, and it appeared that the mother had sent for a surgeon at the 
time of her confinement, and had prepared child’s clothes, the judge 
directed an ac<mittal of the charge for endeavouring to conceal tne 
birth. B. v. 4kC.8^P. ^6. But where the mother caused 

the body of her child to be secretly buried, with a view to conceal 
the birth, it was holden that she might be convicted of the conceal¬ 
ment, though she had previously allowed the birth to be known to 
some persons. B. v. PouglaSy 1 M<H>d. G. C7. 480. On the other 
hand, the denial of the birth only is not sufficient to convict her; 
she must be proved to have done some act of diroosal of the body 
after tlie child was dead. B^. v. Turner^ 8 <7. P. 765. And it has 
been ruled in several cases, that a fiml disposing of the body must 
be shewn, and that hiding it in a place from which a further removal 
was contemplated, will not support the indictment; Beg, v. Snelly 
2 M. Bob. 44; Beg, v. Ash, Id, 294: Beg. v. Bell, Ih.\ but those 
cases are overruled by Beg. v. Qoldithorpe, 2 Mood. C, C. 244; C. 
Mar. 335, where it was holden by a majority of the) judges, that the 
putting of the dead body between a bed and a mattress was a 
sufficient disposing of it to constitute an offence within the statute. 

♦ 


CAUSING ABORTION. 


Statute, 

7 W.iSfl Viet. e. 86, s. 6]—Enacts, that whosoever, with intent 
to procure the miscarriage of any woman, shall unlawfully administer 
to ner, or cause to be taken by her, any poison or other noxious 
thing, or shall unlawfully use any instrument or other means what¬ 
soever with the like intent, shall be guilty of felony, and being con¬ 
victed thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for the term of his or her natui^ life, 
or for any term not less than fifteen years, or to be imprisoned for 
any term not exceeding three years. 

Sect. 8 —Place and Mode of Confinement] —Enacts, that when any 
^rson shall be convicted of any offence punishable under this act, 
for which imprisonment may be awarded, it shall be lawful for the 
court to sentence the offender to be imprisoned, or to be imprisoned 
and kept to hard labour, in the common gaol or house of correction, 
and al^ to direct that tflb offender shedl be kept in solitary confine- 
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ment for ai^ portion or portions of such imprisonment, or imprison* 
ment with hard labour, not exceeding one month at any one time, 
and not exceeding three months in any one year, as to the court in its 
discretion shall seem meet. 

Indietm&nt for administering Poison to procure Miscarriage, * 

Middlesex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
’ aforesaid, feloniously and unlawfully did administer to, and cause to 
be taken by one A. N., {^'administer to her, or cause to be taken bg 
her**), a large quantity of a certain noxious thing called savin, to 
wit, two ounces of the said noxious thing called savin, {“poisoner 
other noxious thing**), with intent then and there and thereby to pro* 
cure the miscarriage of the said A. N., against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. If there be any dwiU as to 
the drug administered, it may be prudent, perhaps, to state it in dif¬ 
ferent ways, in several counts, and add a count stating it to be 
certain noxious thing to the jurors aforesaid unknown.” 

Felony, transportation for life, or for not less than fifteen years, or 
imprisonment not exceeding three years, 7 W,A^\ Viet. c. 8, s. 6, with 
or without hard labour, and with or without solitary confinement, such 
confinement not exceeding one month at any one time, nor three months 
in any one year. Id, s, 8. This offence-is not triable at any quarter 
sessions. 6^6 Viet. c. 38, s. 1, {ante, p. 69). 

Evidmee, 

To support this indictment, it must be proved :— 

1. That the defendant administered to or caused to be taken by 
A. N., the poison, &c. mentioned in the indictment: or, perhaps, 
proof of any other substance or thing ejusdem generis would be suffi¬ 
cient, as in the case of murder. {See ante, p. 406). R. v. Phillips, 
3 Camp. 74; R. v. Coe, 6 C. 8^ P, -WS. Where the defendant gave 
the prosecutrix a cake containing poison, which she merely put into 
her mouth and spit out again, and did not swallow any pajk of it, it 
was holden that the mere delivery to the woman did not constitute 
an administering within the meaning of the statute, although the 
judges seemed to think that swallowing it was not essential. R. v. 
Cadman, 1 Mood. C, C. 114. But it is not necessary that there should 
be an ac^utd delivery by the hand of the defendant. R. v. Harley, 
AC.&iP, 369. It is not sufficient that the defendant merely ima¬ 
gined that the thing administered would have the effect intended, as 
in another case under this section of the statute {see^}ost,p, A36); but 
it must also appear that the drug administered was either a “ poison” 
or a “noxious thing.” 

2. It .must be proved that the drug in question was administered 
with intent to procure the miscarriage of A. N. Whether it were in 
fact a drug likely or calculated to produce that effect, seems to be 
immaterial, provided the intent be proved, and the drug were “ a 
poison” or “ other noxious thing.” 
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3. The statutes 43 G. 3, c. S8, and 9 G. 4, e. 31, s. 14, contained 
provisions applicable to women quick and not quick with child, and 
so clearly shewed, that, to be an offence within mose acts, the woman 
must have been pregnant at the time. See R. v. AScucZder, 1 Mood. 
(7. 6'. 216; Z C. 3^ P. 605. But in this act these provisions are omit- 
ted, and the offence is to procure the miscarriage of any woman.** 
It would therefore seem to be immaterial whether the woman was or 
Was not pregnant at the time. 


Indictment for using Instruments to procure Miscarriage. 

Commencement as in the last preced&nl\ —in the county aforesaid, 
feloniously and unlawfully did use a certain instrument, l^^avg in¬ 
strument or other means whatever** \ called a ——, by then and there 
[stcde the mode of using the instrument\y with intent, &c. [^as in the 
lastprecedentj. 

Fehng. See the la>st precedent. 

Evidence. 

The evidence will be the same as in the last case, with this excep¬ 
tion, that instead of proving the administering of the poison, &c., it 
must be proved that the defendant used the instrument mentioned 
in the manner described in tlie indictment. If the prosecutor fail in 
proving the intent, the defendant may be convicted of an assault. 7 
FT. 4 Viet. c. 85, s. 11, {antCf p. 253; and seep. 258). 

POISONING WITH INTENT TO UUIUIER, &C. 


Staiute. 

7 W. 4 ^ 1 Viet. e. 86, s. 2]—Enacts, that whosoever shall ad¬ 
minister to or cause to be taken by any person, any poison or other 
destructive thing, or shall stab, cut, or wound any person, or shall 
by any means whatsoever cause to any person any bodily injury dan¬ 
gerous to life, with intent in any of the cases aforesaid to commit 
murder, shall be guilty of felony, and being convicted thereof, shall 
suffer death. 

Indictment for administering Poison with intent to Murder. 

Commencemenit as ante, p. 437]]—in the county aforesaid, feloni¬ 
ously and unlawfully did administer to one J. N., administer to 
or cause to be taken bg any person**), a large quantity of a certain dead¬ 
ly poison called white arsenic, to wit, two drachms of the said white 
arsenic, any poison or destructive thing **), with intent then and 
there and thereby feloniously, wilfully, and of his malice afore¬ 
thought, the said J. N. to kill and murder; against the foi*m of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. Adda count stating that tlw 
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defendant “ did canse to be taken by J. N. a large quantity,” &c.; 
and, if the description of poison he doubtful, add counts describing it in 
different waps; add one count stating it to be & certain destructive 
thing to the jurors aforesaid unknown.” The indictmmt must allege 
the thing administered to be poisonom or destructive ; and therefore an 
indictment for administering sponge mixed with milk, not alleging ifie 
sponge to be destructive, was hMen bad. R. v. Powles, 4: C. P. 671. 
If there be any dotdrt whether the poison was intended for J. N., add a 
count stating the intent to be to commit murder^* generally. See Reg 
V. Ryan, 2 M. Rob. 213, infra. 

Felony, death. 7 W, 4 1 Vi<t. e, 86, s. 2. 2%is sentence may be 

recorded. 4 G. 4, c. 48, {ante, p. 261). This offence is not triable at 
any quarter sessions. 6 6 Fict. c. 38, s. 1, (ante, p. 69). 

Evidence. 

Prove the administering of the poison, &c., as directed ante, p. 
437. Where a female servant, in preparing the breakfast for her 
mistress, put arsenic into the coflFee, and afterwards told her mistress 
that she had prepared the coffee for her, and she (the mistress) 
drank the coffee; Park, J., held that it was an administering within 
the meaning of the statute. R. v. Harley, 4 C. 6^ P. 369. So a^, 
where the defendant knowingly gave poison to A. to administer as a 
medicine to B., but A. neglecting to do so, it was accidentally given 
to B. by a child, this was holden to be an administering by the de¬ 
fendant, as much as if she had given it to B. with her own hands. 
Reg. V. Michael, 2 Mood. C. -C. 120; 9 C. ^ P. 356. Where the 
prisoner, having mixed corrosive sublimate with sugar, put it into 
a parcel, directing it “ Mrs. Daws, 'J’ownhope,” and left it on the 
counter of a tradesman, who sent it to Mrs. Davis, who used some 
of the sugar, Gurney, B., held it to be an administering; for that, 
although it was intended for Mrs. Daws, yet, as it found its way to 
Mrs. Davis, it was as much within the act as if it had been intended 
for Mrs. Davis. R. v. Lewis, 6 C. Sf P. 161. In Reg. v. Ryan, 2 
M. Si Rob. 213, however, Parke, B., after consulting Alderson, B., 
expressed an opinion that an indictment for causing poison to be 
taken by A., with intent to murder A., was not sustained by evi¬ 
dence shewing that the poison, though taken by A., was intended for 
another person ; and doubted the propriety of the decision in R. v. 
Lewis: and accordingly, after the defendant had been convicted, he 
diweted a fresh indictment to be preferred, charging the intent to be 
generally to commit murder y' upon w'hich tlie defendant was 
again tried, convicted, and sentenced. Prove also the intent to 
murder, by circumstances from which that intent may be implied. 
(See ante, p. 104). R. v. Voke, R.S^ R. 631. Evidence of admini¬ 
stering at different times may be given, to shew the intent. R. v. 
Mogg, 4C. Si P. 364. 

lithe prosecutor fail in establishing the intent, the defendant can¬ 
not^ as it seems, be found guilty of an assault under 7 W. 4 S^l Viet, 
c. 86, s. 11, (ante, p. 263) ; at least unless the indictment charge and 
the evidence prove an assault. Reg. v. Hilworth, 2 JUT. Rob. 661: 
Reg. V. Draper, 1 K. 176. 
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ATTEMPT TO POISON. 


Statute, 

^ *7 W. A 8^1 Viet, c. 85, s. 3]—Enacts, that whosoever shall'at* 
tempt to administer to any person anv poison or other destructive 
thing, or shall shoot at any person, or snsdl, by drawing a trigger, or 
in any other manner, attempt to discharge any kind oi loaded arms 
at any person, or shall attempt to drown, sunocate, or strangle any 
person, with intent, in any of the cases aforesaid, to commit the 
crime of murder, shall, although no bodily injury shall be effected, 
be guilty of felony, and being convicted thereof, shall be liable, at 
the discretion of the court, to oe transported beyond the seas for the 
term of his or her natural life, or for any term not less than fifteen 
years, or to be imprisoned for any term not exceeding three years. 

Indictment for aUempting to Poison^ with Intent^ S^c, 

Commencement as ante^ p. 437]—^in the county aforesaith feloni* 
ously and unlawfully did attempt to administer to one J. a large 
quantity of a certain deadly poison called white arsenic, to wit, two 
^achms of the said white arsenic, (** any poison or other destructive 
thing**), with intent, &c., as in the last precedent. 

Felony, tran^ortation for life or not less than fifteen years, or impri¬ 
sonment not exceeding three years, 7 W, 4 ^1 Viet. c. 85, s. 3, with or 
without hard labour, and with or witJiout solitary confinement, such con'- 
finement not exceeding one month at any one time, nor three months in any 
one year. Id. s. 8, \ante,p. 437). This offence is not triable at any 
quarter sessions. 5^6 Viet. c. 38, s. 1, {ante,p. 69). 

Evidence, 

Prove the attempt to administer the poison or other destructive 
thing, as stated in the indictment. The circumstances stated in R, 
V. Cadman, 1 Mood. C. C. 114, {ante, p. 437), would probably sup¬ 
port this indictment. Prove the intent, as in the last case. It is 
immaterial whether bodily injury be or be not effected. 

The delivery of poison to an agent, with directions to him to cause 
it to be administered to another, under such circumstances that, if 
administered, the agent would be the sole principal felon, is not an 
attempt to administer within the statute. Reg. v. Williams, 1 G. 8^ 
K, 589. 


Sect. 2. 


MANSLAUOHTEB. 


Statute, 

9 .0. 4^ e. 31, s. 9]—^Enacts, that every person convicted of man¬ 
slaughter shall be liAle, at the discretion of- the court, to be trans- 
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ported beyond the seas for life, or for any term not less than seven 
years, or to be imprisoned, with or without hard labour, in the com¬ 
mon gaol or house of correction, for any term not exceeding four 
years, or to pay such fine as the court sht^ award. 

Sect. 10— Homicide not fel(mious~\ —Provides and enacts, that no 
punishment or forfeiture shtdl be incurred by any person who shall 
kill another by misfortune, or in his own defence, or in any other 
manner without felony. 

Indictment, 

The form of the indictment for manslaughter is the same as an 
indictment for murder, omitting the words “of hia malice afwe- 
thmght** throughout, and the word ** murder** in the latter part of 
it. It need not conclude contra formam statudi. R. v. Ckatbumy 
1 Mood. C, C, 403: R. v. Beriy, 1 M. 8^ jBo6. 463. The evidence 
is also the same, with this exception, that, in murder, the prosecutor 
need only prove the homicide, without going into evidence of the 
circumstances under which it was committed; in manslaughter, he 
must give evidence of all the facts of the case, so as to prove the 
homicide to be manslaughter. As to the cases in which a homicide 
amounts to manslaughter only, and not to murder, see antCj p, 410 
et SM. 

Uiider this indictment, or on the coroner’s inquisition, the defend¬ 
ant, if acquitted of the manslaughter, may be convicted of an as¬ 
sault, under 7 fF.4 ^ 1 Viet. c. 86, s. 11, (ante,p. 253). Reg. v. Poole, 
9 C.^P, 728. {See Reg. v. Phelps, 2 Mood. C. C. 240; C. Mar. 180; 
Reg. v. M*Phane, C. ^ Mar, 212: Reg. v. Crumpton, Id, 697 : R^g. v. 
Lewis, IC.^K. 419, ( ante, p, 405). Manslaughter is felony, punishable 
with transportation for life, or for not less than seven years, or with im¬ 
prisonment, with or without hard labour, not exceeding four years, or with 
fine. 9 G. 4, c. 31, s. 9. This offence is not triable at any quarter ses¬ 
sions. 5^6 Piet, c, 38, s. 1, (ante, p. 69). 


Sect. 3. 


ASSAULT. 


Indictment for a Common Assault, 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the county 
of M,, labourer, on the third day of August, in the ninth year of 
the feign of our sovereign lady Victoria, with force and arms, at the 
parish aforesaid, in the county aforesaid, in and upon one J. N., in 
the peace of God and our lady the Queen then and there being, did 
make an assault, and him the said J. N. then and there did beat, 
wound, and ill treat, and other wrongs to the said J. N. then and 
there did, to the great damage of the said 3, N., and against the 
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peace of our lady the Queen, her crown and dignity. If the assault 
were committed under circumstances of agtfravation^ you may state them. 

Misdemeanor, punishable with fine or imprisonment, or both. A de¬ 
fendant indicted for any felony which includes an assault on the person, 
may now, by 7 W. 4= Viet. c. 85, 11, (ante, p. 253), be acquitted 

of the felony and found guilty of an assault only, and in such case may.be 
sentenced to imprisonment with hard labour. (See ante, p. 258). The 
court will not pass judgment for an assault during the pendency of an ac¬ 
tion for the same assault, R. v. Mahon, 4 Ad. 4' Ell> 575. 

Evidence for the Prosecution. 

Did mahe an Assault.J —An assault is an attempt to commit a 
forcible crime against the person of another; such as an attempt to 
commit a battery, murder, robbery, rape, &c. The present is an in¬ 
dictment for an attempt to commit a battery, and also for a battery 
actually committed ; and if the prosecutor prove either, the defend¬ 
ant must be convicted. Striking at another with a cane, stick, or 
hst, although the party striking misses his aim; 2 Rol. Abr. 545, 
pi. 46; drawing a swotd or bayonet, or throwing a bottle or glass 
with intent to wound or strike ; presenting a gun at a man who is 
within the distance to which the gun will carry ; pointing a pitchfork 
at him, when within reach of it; or any other act indicating an in¬ 
tention to use violence against the pei*son of another, is an assault. 
1 Hawk, c. 62, s. 1. If a master take indecent liberties with a female 
scholar, without her consent, though she does not resist, it is an 
assault. R. v. Nichol, R. R. 130 ; see Reg. v. Day, 9 G. 4* P. 722. 
But an attempt to commit the misdemeanor of having carn^ know¬ 
ledge of a girl between ten and tw'elve years old, is not an assault, by 
reason of the consent of the girl. Reg. v. Meredith, 8 C. Sf P. 589: 
Reg. V. Martin, 2 Mood. C. G. 123; QG.S^ P. 213, 215. (See post,p. 
484). If a medical man unnecessarily strip a female patient naked, 
under the pretence that he cannot otherwise judge of her illness, it is 
an assault, if he himself take off her clothes. R. v. Rosinski, I 
Mood, G. G. 12. So, if parish officers cut off the hair of a pauper in 
the poorhouse by force and against her will, it is an assault. Forde 
V. Skinner, 4.G. P. 239. An unlawful imprisonment is also an 
assault. Where the defendants took a newborn child from the 
mother, under pretence of taking it to an institution to be nursed, 
and put it into a bag, and hung the bag with the child in it on some 
palings by the way>side, this w'as held to be an assault. Reg. v. 
March, 1 (7. <Sf AT. 496. Mere words, however, can never amount to 
an assault. 1 Hawk, c. 62, s. 1. So, if a man strike at another, but 
at such a distance that he cannot by possibility touch him, it is no 
assault. Gom. Dig., Battery, (C.) But if A. advance in a threaten¬ 
ing attitude towards B. to strike him, and be stopped just before he is 
near enough for his blow to take effect, it is an assault. Stephens v. 
Myers, 4 G. S; P. 349. The causing a deleterious drug to be taken 
1^ another has been holden to be an assault. Reg. v. Button, 8 (7. i$r 
P, 660 ; but see Reg. v, Dilvoorth, 2 M. ^ Rob. 631, contra, 

JHd^ beat, wound, and ill treat."] —A battery, in the legal ac¬ 
ceptation of the word, includes beating and wounding. To beat, 
also, in the legal acceptation of the term, means not merely to strike 
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forcibly with the hand, or a stick, or the like, but includes every 
touching or laying hold (however trifling) of another’s person or 
clothes, in an angry, revengeful, rude, insdent, or hostile manner: 
1 Hawk, c, 62, 5 . 2; see Rawlings v. Till, Z M. 8^ W. 28 : as, for in¬ 
stance, thrusting or pushing him in anger—jper HoUy C. J., 6 Mod, 
142; holding him by the arm ; spitting in his face ; 6 Mod, 17^; 
jostling him out of the way; 6 Mod. 149; pushing another man 
against him; Bull. N, P. 16; throwing a squib at him; 2 W, Bl, 
892; striking a horse upon which he is riding, whereby he is 
thrown; 1 Mod. 2^; W. Jones^ 444 ; or the like. If a man strike 
at another with a cane or hst, or throw a bottle at him, or the like, 
• if he miss him, it is an assault; if he hit him, it is a battery. A 
wounding is where the violence is so great as to draw blood, by 
striking or stabbing with a sword, knife, or other instrument, or by 
shooting, or by striking with a cudgel, or fist, or the like. {See 
post^p, 4.52). 

By 8 9 Viet. c. 100, s. 66, the abusing, ill treating, or wilful neg¬ 

lect of any patient in a lunatic asylum, is a misdemeanor. 

And other IVrongs.'] —Under the alia enormia^ you may give in 
evidence any circums^nce of aggravation attending the assault and 
battery, not of itself amounting to a distinct ti-espass. 2 Phil, Ev, 
189. 


Evidence for the Defendant. 

The defendant must prove, feither that he is not guilty at all, or 
that the facts of the case do not amount to an assault or battery; or 
that he was justified or excused in law in what he did ; or that the 
complaint has been already disposed of upon summary application 
before two justices. 9 6?. 4, c. 31, s. 27. The two fii*st defences ai*e 
always given in evidence under the general issue, both in civil and 
criminal cases ; matter of justification or excuse is specially pleaded 
in civil actions, but is always given in evidence under the general 
issue in criminal cases. 

1. It is a good defence to prove that the alleged battery happened 
by misadventure. If a horse run away with his rider, and run 
against a man, it is no battery. Gibbons v. Pepper, 2 Salk. 637. If 
a soldier, in his ranks, dischaige his gun, and a man unexpectedly 
pass before him at the time, and be hurt by it, it is no batterj*. 
Moor. 864; Hah. 134; and see R. v. Gill, 1 Str. 490. And there are 
many cases of accidents which cannot be set up as a defence in an 
action for a battery, that would certainly be a good defene'e upon an 
indictment: in civil cases, the accid:nt must have been inevitable, 
in order to operate as an excuse ; 2 Bol. Abr. 648, (G); Hoh. 134; 
Moor. 864; and see Str, 696; but, in criminal cases, it may deemed 
a general rule, that the same facts which would make a killing homi¬ 
cide by misadventure, {see ante, p. 420), will be a good defence upon 
an indictment for a battery. 

2. It is a good defence to prove that the alleged battery was merely 
an amicable contest; as, that he wrestled with the prosecutor for a 
wager. Com. Dig-* Pieter, 3 M. 18. So, that it happened by acci¬ 
dent whilst the defendant was engaged in some sport or game which 
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was neitlier milawfal nor dangerous, (see antSfp. 415), is a good de¬ 
fence. 

5. It is a good defence to prove that the alleged battery was 
merely the correcting of a child by its parent, the correcting of a 
servant or scholar by his master, or the punishment of the criminal 
by a proper officer ; Com. IHg., Pleader^ 3 Af. 19; 1 Hawk. c. 60. a. 

c. 62, s. 2 ; and see 2 P. 224; provided the correction 'be 
moderate in the manner, the instrument, and the quantity of it, or 
t^t the criminal be punished in the manner appointed by the law. 
(See ante, p. 418). It has been holden that the defendant mav justify 
even a mayhem, if done by him as a military officer, for disobedience 
of orders. Lane v. D^herg, Bull. N. P. 12. 

4. It is a good defence, in justihcation even of a wounding or 
mayhem, to prove that the prosecutor assaulted or beat the defend¬ 
ant first, and that the defendant committed the alleged battery merely 
in his own defence. 1 Sid. 246; 1 Bo. Rep. 19; 2 Salk. 642; 3 Salk. 
46. If he prove an assault merely, as, for instance, that the pro¬ 
secutor lifted up his staff and offered to strike him, it is sufficient 
to justify the defendant’s striking him; for he need not, in such a 
case, stay till the other has actually struck him. Bull. N. P. 18; 
2 Rol. Ahr. 647, 1. 37. So, a husband may justify a battery in de¬ 
fence of his wife, a wife in defence of her husband, a parent in de¬ 
fence of his child, a child in defence of his parent, a master in defence 
of his servant, and a servant in defence of his master. 2 Bol. Ahr. 
646, (D); I Hawk. c. 60, ss. 23, 24. But, in all these cases, the 
battery must be such only as was necessary to the defence of the 
party or his relation; for if it were excessive, if it were greater than 
was necessary for mere defence, or if it were after all danger from 
the assailinent was past, and by way of revenge, the prior assault will 
be no justification. Bull. N. P. 18; Reg. v, Driscoll, C. ^ Mar. 
214. Also, it will be a sufficient answer to this defence, to prove 
that the first assault was justifiable. Com. Dig,, Pleader, 3 Af. 16; 

1 S(dk. 407; Carth. 280; (see ante, o, 415). 

6. The defendant may justify a battery, bv proving that he com¬ 
mitted it in defence of his possession: lus, ror instance, to remove 
the prosecutor out of the defendant’s close or house; I/utw. 1466; 
Hat^. 368; or to prevent him from entering it; 2 iRol. Ahr. 648, 
1. 25; to restrain him from taking or destroying his goods, &c.; 

2 Rol. Ahr. 649, 1. 7; from taking or rescuing cattle, &c., in his 
custody upon a distress; Id. /. 16; 2 Bro. Bnt. 263; or the like. 
In the case of a tretmass in law merely, without actual force, the 
owner of the close, &c., must first request the trespasser to depart, 
before he can justify laying his hand on him for the puiroose of re¬ 
moving him; and, even if he refuse, he can only justify so much 
force as is necessary to remove him. Weaver v. Busk, 8 T. R. 299. 
See 2 Rol. Ahr. 648, 1. 36, 46 ; 2 Salk. 641. But if the trespasser 
use force, then the owner may oppose force to force; 2 Salk. 641; 
8 7’. 12. 78; 1 (7. 4* P. 6; and in such a case, if he be assaulted or 
beaten, he may justify even a wounding or mayhem in sclf-deffince, 
as above mentioned. In answer, however, to a justification in de¬ 
fence of his possession, the other party may prove that the battery 
was excessive; Skin. 387; Ltttw, 1436; or justify the alleged tres¬ 
pass on the defendant’s possession, by proving that he had a right of 
way over the dose, or the like. 
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6. It is a good defence to prove that the defendant, as an officer 

of justice, arrested the prosecutor by virtue of a certain writ of pro¬ 
cess, which is the alleged battery complained of. 2 Eol, Abr. 546, 
(A). A sheriiTs officer, however, can only justify laying his hand 
upon a man, in order to arrest him upon a writ of process, Harri¬ 
son V. Hodgson, 10 6^ C. 445, unless he resist, or an atten^t l^e 

made to rescue him; 1 L. Raym. 229 ; 2 8tr. 1049; \ C, Sp JP«'40; 
and even then, he can justify no grater degree of force than was 
necessary in order to secure the prisoner. And the same as to of- 
hcers ot justice, ai)d persons acting in their aid arresting on suspi¬ 
cion of ielony, without warrant; and as to private persons arresting 

• men committing felonies in their presence, see amte, p. 425. So, 
a man may justify laying his hand upon another to prevent him 
from fighting, or committing a breach of the peace; Com. Dig., 
Pleader, Z M, 16; or to prevent him from rescuing goods taken in 
execution; 3 Lev. 113; or the like. See 1 Mod. 168; % Rol. Abr, 
546, 1. 40. A corone'r, Oamett v. Ferrand, Q B. C. 611, and a 
ma^strate upon a preliminary inquiry, Cox v. Coleridge, L B. C, 
16, may justify a forcible exdusion of a party from the justice room, 
even though he be the attorney of the party accused; but if the in¬ 
quiry be final and of a judicial nature, all persons have a right to be 
present. Daulmy v. Cooper, 10 4’ C. 237. See Q Sf 1 W. 4, 

c. 114, s. 2. Yet, even in these cases, he must not use more force 
tlian is requisite to restrain the other party, otherwise he cannot 
avail himself of the threatened breach oi the peace, &c., as a justifi¬ 
cation. 

7. It is a good defence to shew that the complaint has been dis¬ 
posed of by two justices, either by conviction or dismissal of the 
case, provided, in the former case, the defendant has paid the 
penalty, and suffered the imprisonment awarded; and, in the latter, 
the magistrates have dismissed the case, because it was justified, or 
so trifling as not to merit punishment, and this be forthwith certi¬ 
fied under their hands. 9 G. 4, c. 31, ss. 27, 28. The magistrates 
have no power to hear and determine any assault involving a ques¬ 
tion of title to lands, &c., or any interest therein, or relating to any 
bankruptcy or insolvency, or any execution under the process of any 
court of justice : and if the assault be accompanied by any attempt 
to commit felony, or, in their opinion, be a fit subject for a prosecu¬ 
tion by indictment, they may abstain from any adjudication, and 
leave the case to be prosecuted by indictment. 9 G. 4, e, 31, s. 29: 
see Anon., \ B. 8^ Ad. 382. As to the mode of pleading this defence, 
see ante, p. 91. It is to be observed, that this provision does not 
prevent the prosecutor from preferring his indictment in' the first 
instance, if he think fit. 


Indictment for an Aggravated Assault, 

Oommmcement as ante, p. 437]—in and upon one J. N., in the 
peace of God and our lady the Queen then and there being, did 
make an assault, and him the said J. N. then and'there did beat, 
wound, and ill treat*; and that the said J. S., with both his hands, 
then and there violently cast, flung, and threw the said J. N. to, 
upon, and against a certain brick floor there, and him the said J.H. 
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in and upon his head, neck, breast, sides, back, and other parts of 
his body, with both the feet of him the said J. S., then and there 
violently and grievously did kick, strike, and beat, giving to the said 
J. N. then and there, as well by such flinging, casting, and throwing 
of him the said J. N., as also by such kicking, striking, and beating 
of the said J. N. as aforesaid, in and upon the head, neck, breast, 
sides, back, and other parts of the body of him the said J. N., divers 
bruises, hurts, and wounds, so that his life was greatly despaired of; 
and other wrongs, &c., as in the precedent^ ante, p. 441. Add a 
count for a common assault, as ante, p. 441. 

As to the evidence, see amte, p. 442 et seq. 


Indictment for assaulting a Woman quick with Child. 

Commencement as ante, p. ddl"]—in and upon A., the wife of J. N., 
in the peace of God and our lady the Q,ueen then and there being, 
and also then and there being quick with child, did make an assault, 
and her the said A. then and there did beat, wound, and ill treat, so 
that her life was greatly despaired of, and by reason whereof she the 
said A. afterwards, to wit, on the day and year lovst aforesaid, at the 
parish aforesaid, in the county aforesaid, did bring forth the said 
child dead; and other wrongs, &c., as in the precedetit ante, p, 448. 
Add a count for a common assault. 

As to the evidence, see ante, p. 442 ct seq. If the child were bom 
alive, and died afterwards of the injuries received by it when the 
mother was beaten, the ojfence would be murder. 8 Inst. 60. As to 
when a woman is properly said to he “ quick with child^'* see Reg. v. 
Wycherley, 8 <7. 263; and the note, p. 264. 


ATTEMPTS TO DROWN, SHOOTING, &C. 


Statute. 

7 W. 4 df 1 Viet. e. 85, s. 8.]— (Ante, p. 440). 

Indictment for an attempt to Drown, S^c., with Intent, %. 

• 

Commencement as ante, p. 441]—in the county aforesaid, feloniously 
and unlawfully did take one J. N. into both the hands of him the 
said J. S., and then and there feloniously and unlawfully did cast, 
throw, and push the said J. N. into a certain pond there situate, 
wherein there was a great quantity of water, and did thereby then 
and there feloniously and unlawfully attempt the said J. N. to drown 
and suffocate, (‘* drown, suffocate, or strangle** ),^ with intent then and 
there and thereby feloniously, wilfully, and of his malice aforethought, 
the said J. N. to kill and murder; against the form of the statute in 
such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. Add a couM charging generally 
that Hw defendant did attempt to drown J. N,, S^c, 
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Fehm* 7 W, 4:6^1 Viet. c. 86, s. 3. See the punishment, ante, p. 
439. None of the offences mentioned in this section are triable at any 
quarter sessions. 5^6 Viet. e. 38, s. 1, {ante,p. 69). 

Evidmee. 

Prove the attempt to drown, as stated in the indictment, and th/ 
intent, as directed ante, p. 104. If the prosecutor fail in proving the 
intent, the defendant may be convicted of the assault. 7 W. 4^1 
Viet. c. 85, s. 11, (ante, p. 253); see p. 258. It is immaterial whe¬ 
ther bodily injury be or be not proved. 


Indictment for Shooting with Intent to murder. 

Commencement as ante,p. 441 ]—in the countyafbresaid, a certain gun, 
then and there loaded with gunpowder and divers leaden shot, which 
he the said J. S. in both his liands tlien and there had and held, at 
and against one J. N., then and there feloniously and unlawfully did 
shoot, with intent, &c., as in the last precedent. Add counts for 
shooting with intent to maim, S^c., as post, p. 464. 

Felony. 7^8 fV, 44" 1 f^ict. c. 85, s. 3. See the last precedent. 

Evidence, 

Prove the shooting, as stated in the indictment, and that the gun 
was loaded in such a maner as to produce .the effect intended. See 
R. V. Carr, {post,p. 448). Where an indictment alleged that the de¬ 
fendant shot at the prosecutrix with a loaded pistol; in one set of 
counts, with a pistol loaded with gunpow'der only; and in another 
set of counts, with a pistol loaded with gunpowder and other de¬ 
structive materials; and it appeared that the pistol contained no ball 
or shot, but gunpow'der and wadding only, the judge told the jury, 
that whether the pistol was loaded with gunpowder and ball or other 
destructive materials, or with gunpowder and paper only, if the 
prisoner fired it so near the person of the prosecutrix, and in such a 
direction as that it would probably kill her, or do her some grievous 
bodily harm, the case was within the statute; and the judges held 
this direction to be right. R. v. Kitchen, R, B. 96. But if it be 
alleged that the gun was loaded with powder and a bullet, it must be 
proved to have been loaded with a bullet, otherwise the defendant 
must be acquitted. R. v. Hughes, 5 C.S^ P. 126. Where the shot was 
fired from the barrel of a percussion gun, by the prisoner striking the 
cap, which was upon the nipple of the barrel, Patteson, J., held it +0 be 
within the act; and, after consulting several of the judges, refused to 
reserve the point. R, v. Coates, 8 C.S^ P. 394. Prove also the intent, 
as directed ante, p, 104. In Reg. v. Jones, Q C. P. 268, Patteson, 
J., appeared to think it doubtml whether, upon this secUon of the 
statute, it must not appear, in order to make out the intent to murder, 
that that intent existea in the mind of the defendant at the time of 
the offence, or whether it would be sufficient if it would have been 
murder had death ensued ; he said, however, that the circumstance 
that it would have been murder if death had^ insued would be a good 
ground Whence the jury might inter the existing intent, as every man 
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must be taken to intend the necessary consequences of his acts. 
Upon an indictment for shooting at H. with intent to murder H., 
it appeared that the defendant intended to shoot at and kill L., but 
shot at H. by mistake, and ZUtledaie, J., left it to the jur^ to say, 
whether the defendant intended to mu^er H.: and upon their finding 
that he shot at H. intending to murder L., directed an ac<^uittar. 
R, V. HoU, 7 G,S^ P, 61Q, It should be observed, that this case 
ocburred upon the stat. 9 G, 4, c. 31, the words of which were ** with 
intent to murder mich person.** It would seem, however, from the 
decision upon the words of this same section, in Reg. v. Ryan, 2 M, 
^ Rob, 213, {ante, p, 439), that the intent must still be proved as 
laid; and therefore, that an allegation of an intent to murder A. 
would not be satisfied, if it appeared that, although A. was struck, 
the shot was intended for another person. If the intent is not made 
out, the defendant may be convicted of the assault. 7 W.4:S(1 Viet, 
c, 85, 8. 11, {ante,p. 253; see p, 258). 


Indictment for attempting to Shoot, vnth Intent, 8^e, 

Commencement ante,p. 441]—in the county aforesaid, did by 
drawing the trigger (“ drawing the trigger, or in any other manner”) 
of a certain pistol, (“ any Idnd of Imded fire-arms”), then and there 
loaded with gunpowder and one leaden bullet, which said pistol the 
said J. S. in nis right hand then and there had and held, feloniously 
and unlawfully attempt to discharge the said pistol at and against one 
J. N., with intent, &c., as in the precedent, an^e, p, 447. Add counts 
for attempting to shoot, with intent to maim, S^c., as post, p. 454. The 
indictment need not, in the latter clause, desmrilw it ae “ the said pistol 
so loaded as aforesaid,” Reg. v. Baker, XC.S^P, 254. 

Felony. 7 W.iS^l Vkt, c. 85, s. 3. See the punishment, ante, p, 
440. 

Evidence. 

Prove that the defendant presented a pistol or gun at J. N., and 
attempted, by pulling the tri^er, to discharge it at him. Where, 
upon an indictment mr attempting to discharge a gun at J. S., it ap¬ 
peared that the gun was loaded, but the jury found that it was not 
primed, a majority of the judges considered it equivalent to a finding 
that it was not so loaded as to be capable of doing mischief by pulling 
the trigger, and were therefore of opinion, that it was hot Umdm 
within the meaning of the statute. R. v. Carr, R, 4* R, 377 ; see 
Reg. V. Baker, \ C,^ K. 254: Reg. v. James, Id. 530. So, if a pistol 
be loaded with powder and a bullet, but the touch hole be plugged so 
that it cannot possibly be fired, it is not “ loaded arms,” within the 
meaning of the statute. R. v. Harris, 5 C.S^ P. 159. And in such 
cases, the defendant cannot be convicted of an assault, under 7 IV. 4 
A1 Viet, c. 85, s. 11. R^. v. Baker, Reg. v. James, suprd. Prove 
the intent, as directed ante, p. 104 ; but if this be not proved) the 
defendant may be convicted of the assault. 7 W.4S^1 Viet. c. 85, 
8, 11, {ante, p, 253 ; see p, 258, and post, p. 454). 
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STABBING) &C.) WITH INTENT TO UUBDER. 


StcOwte. 

7 fV.4Sfl Via. e. 85, s. 2,]— (Ante,p. 438). 

Jndiament fqjr StailMng, S^c,, toitk Inters to Murder. 

, Commencement as ante, p. 4411—^in the county aforesaid, one 
J. N., in and upon the right side of the belly, between the short ribs 
of him the said J. N., then and there feloniously and unlawfully did 
stab, cut, and wound, {**stcd>j cut, or tooumi?**), with intent, as 
in the precedentf antSf p. 446. Add counts for stabbingf &c., toith in¬ 
tent to maim, as postf p. 450. 

Felony, death. 7 W.^S^l Viet. e. 85, s. 2, (ante,p. 438). This 
sentence may he recorded. 4 G. 4, e. 48, {ante,p. 251). This offence 
is not triable at any quarter sessums. 5^6 Viet. e. 38, s. 1, (ante, 
p. 69). 

. Eoidenee. 

Prove that the defendant cut, stabbed, or wounded J. N. {See 
p<^,p. 461). The instrument or means by which the wound was in¬ 
flicted need not be stated, and, if stated, do not confine the prose¬ 
cutor to prove a wound, &c., by such means. R. v. Briggs, 1 Mood. 
C. G. 318. Evidence of a stabbing only will not support an allega- 
•tion of cutting only. R. v. McDermott, R. ^ R. 356. Prove the 
intent, as directed anU, p. 104. See Beg. v. Jones, {ante, p. 447). 
It is not necessary that the prosecutor should be cut in a vital part; 
for the question is not what the wound is, but what wound was in¬ 
tended. R. V. Hunt, 1 Mood. C. C. 93: R. v. GriJ^th, 1 C. ^P. 298. 
Nor is it material \\hether bodily injury were or were not effected. 
If tlje intent be not proved, the defendant may nevertheless be con¬ 
victed of an assault. 7 ^.4^1 Viet. c. 85, s. 11, {ante, p. 253; 
see p. 258). 


Indktment for causing bodily Injury, with Intent to Murder. 

Commencement as ante, p. 441]]—^in the county aforesaid, feloniously 
did cause unto J. N. a certain bodily injury dangerous .to life, 
{“any bodily injury dangerous to life**) by then and tliere feloni¬ 
ously [aate the mode in which the injury was occasioned], with intent, 
in so doing, him the said J. N. then and there and thereby feloni¬ 
ously, wilfully, and of his malice aforethought, to kill and murder, 
and thereby then and there did CTievously injure the said J. N. 
in hiy body; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. It is not necessary to state en the indiament the nature 
of the bodily injury occasioned to the proseoutor y and, if it were, that 
would be sufficiently done by the statement of the means wherdby it was 
injUeted. Reg. v. Cruse, 2 Mood. C. <7. 63; 8 (7. P. 541. 

Felony, death. 7 W. 4^1 Via. c. 85, s. 2, {ante, p, 438). This 



450 


Assault. 


seWtenee may he recorded. 4 G. 4, e. 48, {ante^ p. 251). This offence 
is not triable al any quarter sessions. 5^6 Viet. c. 38, s. 1, {antCt 
p. 69). 

Evidence. 

Prove the act done as stated in the indictment, and that it caui^.d a 
bodily injury dangerous to life. It has been ruled, that on an indict- 
Inent upon this clause, the jury ought not to convict, unless they be 
satisfied that the defendant had in his mind, at the time of the offence, 
a positive intention to murder; and that it is not sufficient that it 
would have been murder if death had ensued. Bey. v. Cruses 8 C. 
P. 541. If the evidence fail in proving the intent, or that the injury 
was dangerous to life, the defendai^ may nevertheless be convicted of 
the assault. 7 W.4t^l Viet. c. 85, s. 11, (ante,p. 253). 


STABBING, SHOOTING, &C., WITH INTBNT TO MAIM, &C. 


Statute. 

• 

7 IF. 4 ^ 1 Viet. c. 85, 8. 43 —^Enacts, that whosoever unlawfully 
and maliciously shall shoot at any person, or shall, by drawing a 
trigger, or in any other manner, attempt to discharge any kind of 
loaded arms at any person, or shall stab, cut, or wound any person, 
with intent in any of the cases aforesaid, to maim, disfigure, or dis¬ 
able such person, or to do some other grievous bodily harm to suclj 

S erson, or with intent to resist or prevent the lawful apprehension or 
etainer of any pereon, shall be guilty of felony, and being convicted 
thereof, shall be liable, at the discretion of the court, to bo transported 
beyond the seas for the term of his or her natural life, or for any 
term not less than fifteen years, or to be imprisoned for any term not 
exceeding three years. 


Indictment for Stabbing, ^c., with Indent to Maim, 8(c. 

Middlesex, to wit;—The jurors for our lady the Q,ucen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, with force and arms, at the parish 
aforesaid, in the county aforesaid, one J. N., in and upon the right 
side of the bell^, between the short ribs of him the said J. N., then 
and there feloniously, unlawfully, and maliciously did stab, cut, and 
wound, cut, or wound**), with intent, in so doing, him the 

said J. N. thereby then and there to maim ; against the form of the 
statute in such case made and provided, and against the peace of our 
^y the Queen, her crown and dignity. {2nd Count ).—the 
jurors aforesaid, upon their oath aforesaid, do further present, that 
the said J. S. afterwards, to wit, on the day and year aforesaid, at the 
parisli aforesaid, in the county aforesaid, as in the last count), 
with intent, in so doing, him the said J. In . thereby then and there 
to disfigure; against the form of the statute, &c. (Srd Count ).— 
Same as the last; with intent, in so doing, him the said J. N. thereby 
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then and there to disable; against the form, &c. CmM'). — Same 

as the last; Avith intent, in so doing, to him the said J. N. thereby 
then and there to do some grievous bodily hann ; against the form, 
&c. {hth Cmtnt').—Same as the last; with intAit, in so doing, thereby 
then and there to prevent (“ resist orprevmt^*)'^^ lawful apprehen-^ 
sion anprehension or detainer**) of the said J. S. any per8(m**)\ 
against the form, &c. An indiefment charging the act to have been done 
**feloniouslyy wilfully, and maliciously^* is bad, the words of the slat, being 
“ unlawfully and malicU^ly** B. v. Ryan, 2 Mood. C. C. 16. In practice, 
the first count of the indictment is for stabbing with intent to murder. ( See 
ante, p. 449). These counts may be joined, though the punishment is 
different. R. v. Strange, ^ C. ^ P. 172. 

Felony, transportation for life, o^for not less than fifteen years, or im¬ 
prisonment not exceeding three yeasTs, 7 IV, 4 <!{• 1 Fid, c. 85, s. 4, with or 
without hard labour, and with or without solitary confinement, such con¬ 
finement not exceeding one 'month at any one time, nor three months in any 
one year. Id, s. 8, {ante, p. 436). 

This offence is not triable at any quarter sessions, 6^6 Viet. c. 38, s, 
1, {ante, p. 69). 

Evidence. 

Feloniously, unlawfidly, and maliciously.'] —By stat. 9 G. 4, c. 31, s. 12, 
it was necessary that the offence should have been committed under 
such circumstances, that if death had ensued therefrom, it would have 
amounted to murder. This proviso is omitted from the new statute, 
which would seem to include evety act done without lawful excuse 
with any of the intents mentioned in the statute, for from the act itself 
malice will be inferred. The w’ord “ maliciously ” in the statute does 
not mean malice aforethought; for, if it did, the offence would be 
included under the second section. The offence is therefore equally 
within this section, although, if death had ensued, it would have been 
manslaughter only. R. v. Griffiths, 8 C. P. 248 ; Reg. v. Nieholls, 

Q C. P, 267 ; Anon., 2 Mood. C. C. 40. 

In and upon the right Side ^c.]—This is proved as in murder. 
{See ante, p. 408). The instrument or means by which the injury 
was inflicted need not be stated in the indictment, and if stated, need 
not be proved as laid. R. v. Briggs, I Moo. C. C. 318. Upon an 
indictment which charged a wound to have been inflicted by striking 
with a stick and kicking with the feet, proof that the wound was 
caused either by striking with a stick or kicking was holden sufii- 
cient, though it was uncertain by which of the two the injury Vas in¬ 
flicted. Ib. 

Bid stab, cut, and wound."] —If the indictment be for cutting, 
evidence of a stabbing will not support it, for the statute uses the 
words sted), cut, or wound, in the aiteimative. B. v. McDermott, R. 

^ R, <666. Under the words “ stab” or “ cut,” an incised wound 
must be proved ; a mere contused or lacerated wound is not within 
those words. Where it appeared that the prisoner struck the pro¬ 
secutor on the back of the head with a cavalry sword which was at 
the time in a steel scabbard, and lacerated the skin of the head, . 
which bled considerably, Bayley, J., held that it was not a case 
within the statute 43 Q. 3, c. 58. B, v. ff’ hitfield, Salop Sum. Ass, 
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1822, 1 Russ, 728. So, it has been holden, that a blow with a 
square iron bar, which inflicted a contused or lacerated wound, was 
not within that statute; R. v. Adams, 1 Russ. 72B; and the same 
with respect to a blow with the handle of a windlass. 5 Ev, Stat, 
334. But if a cutting be inflicted, the case is within the statute, 
though the instrument be not intended for cutting. Thus, where a 
man struck a woman in the &ce with the claw of a hammer, and it 
cut her, it was holden to be a cutting within the statute. R. v. 
Atkinson, R. Sf R. 104. And where the defendant struck the pro¬ 
secutor with an iron crow, not intended for cutting, and it cut out 
part of his skull, it was holden that the defendant was properly 
convicted. R. v. Hayward, R. Sf R. 78. The word stad imports a 
wound made with a pointed instrument—^the word cut, a wound 
with an instrument having an edge; but the word wound in¬ 
cludes incised wounds, punctured wounds, lacerated wounds, con¬ 
tused wounds, and gun-shot wounds. This latter word was not in 
the repealed statute, and is of more comprehensive meaning than the 
two former words. But to constitute a wound within the meaning of 
the statute, the continuity of the skin must be broken ; R. v. fFood, 
1 Hood. C. C. 278 ; or, in other words, the external surface of the 
body (that is, the whole skin, not the mere cuticle or upper skin. 
Beg. V. M*L<mghlin, 8 (J. df P. 636) must be divided. R. v. Bechet, 
1 M. Boh. 626. See R. v. Smith, Q C. P. 173. But if the skin 
be broken, the nature of the instrument with which the injury is 
inflicted is immaterial. Thus, a wound from a kick is within the 
statute. B. v. Briggs, 1 Mood, C, C. 318. And where a hammer 
was thrown at a person, which struck him on the nose and broke 
the skin, it was holden to be a wound within the meaning of the 
statute. R. v. Withers, 1 Mood. C. G. 294. See R. v. Payne, 4 C, 

P. 668. Where the defendant struck the prosecutor on the outside 
of his hat violently with an air-gun, and the hat wounded the pro¬ 
secutor, but the air-gun never came in contact with the prosecutor, 
it was held to be a wounding. R, v. Sheard, 2 Mood. C. G. 13; 7 G, 
^ P. 846. It is necessary, however, that some instrument should be 
used; therefore, where the defendant bit off the prosecutor’s finger, 
it was held not to be a wounding within the statute. R. v. Stevens, 
1 Mood. C. C. 409: R. v. Harris, 7 G. P. 446. So also, where the 
defendant threw vitriol in the prosecutor’s face and so wounded him, 
it was held not to be within the act. R. v. Murrow, 1 Mood. G. G. 
466: but see now 7 W, 4:S^1 Viet. e. 86, s. 6, {post, p, 466). So, the 
wound must be given by the defendant; for if in self-defence the 
prosecutor force a part of his body against an instrument in the de¬ 
fendant’s hands, and so cut or wound himself, it is not within the 
stat. R. v. Be^et, 1 M. ^ Bob. 626. 

The statute extends to three species of assaults: namely, 1. To 
"shoot at” any person; 2. To attempt, " by drawing a trigger, or in 
any other manner,” to discharge any kind of loaded arms at any 
person; 3. To "stab, cut, or wound” any person. And each of 
these may be done with any one of the following intents, namely, 
1. To maim; 2. To disfigure; 3. To disable; 4. To do some other 
grievous bodily harm; 6. To resist or prevent the lawful apprehen- 
sioa or detainer of any person. 

With Intent, ^.]]— ^The intent must be proved as laid; hence the 
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necessity of several counts, chafing the offence to have been com¬ 
mitted with different intents. K an indictment allege that the de¬ 
fendant cut the prosecutor with intent to murder, to disable, and 
to do some grievous bodily harm, it will not be supported by proof 
of an intention to prevent a lawful apprehension; JR. v. Duffin^ B, 
^ R. 365: R, v. B<j^cey 1 Mood. C, C. 29; unless, for the purpose of 
effecting his escape, the defendant also harboured one of me intents 
stated in the indictment; B. v. OiUoWy 1 Mood. (7. (7. 85; for, where 
both intents exist, it is immaterial which b the principal and which 
the subordinate. Therefore, where, in order to commit a rime, the 
defendant cut the private parts of an infant, and thereby md her 
grievous bodily harm, it was holden that he was guilty of cutting 
w'ith intent to do her grievous bodily harm, notwithstanding 
his principal oldect was to commit the rape. B. v. Cox, B. 8( R. 
362. So also, if a person wound another in order to rob him, and 
thereby inflict grievous .bodily harm, he may be convicted on a 
count charging him with an intent to do grievous bodily harm, 
B^. V. Bowetty C. Sf Mar. 450. The intent, of course, can be 
proved by presumptive evidence only. (Ante,p. 104). But it may 
be stated as a general rule, that a man is answerable for his acts; 
and therefore, if intending to stab A. he stab B., he may be indicted 
for stabbing B., with intent, &c., and the facts will support tlie 
indictment. But see B. v. Holty 1 C. ^ P. 518; Reg. v. i2yan, 2 M. 
Sf Bob, 213. (Ante, p. 439). If, however,* it be doubtful whether 
the act was done by accident or design, other circumstances may be 
given in evidence to prove the intent. (Ante,p. 104). In the case 
of B. Y. (joke and Woodbum, 6 St. Tr. 212, the defendants had the 
effrontery to set up as a defence, that the assault was committed by 
them with intent, not to maim or disfigure, but to murder; the 
court, however, held, that if a man attiuk another with intent to 
murder him, with an instrument which cannot but endanger the 
disfiguring of him, and in such attack happen not to kill but only to 
disfigure him, it was within the statute 22 ^ 23 C. 2, c. 1, s. 7, which 
made it felony to commit any of the offences there mentioned, with 
intent to maim or disfigure. The defendants were accordingly con¬ 
victed and executed. 4 Bi, Com. 207, n. (k). 

With respect to the intents mentioned in the statute it may be 
useful to observe, that to maim is to injure any part of a man’s 
body which may render him, in fighting, less able to defend him¬ 
self or annoy his enem^^ 1 Hawk. e. «. 1: see Beg. v. SulUvan, 
C. 4* Mar. 209. To disfigum, is to do some external injury^ which 
may detract from his personal appearance; and to disable, is to do 
something which creates a permanent disability, and not merely 
a temporary injury. See B. v. Bogee, 1 Mood. C. C. 29. It is not 
necessary that a grievous bodily harm should be either permanent 
or dangerous, and therefore, where the defendant cut the private 
parts of an infant, and the wound vras not dangerous, and was 
smal^ but bled a good deal, and the jury found that it was a 
grievous bodily harm, it was holden that the conviction was right. 
B, V. CoXy B. ^ B. 362. Where the intent laid is to prevent a 
lawful apprehension, it must be shewn that the arrest would have 
been lawful; (see antSy pp. 423, 425); and where the circumstances 
are not such that the party must know why he is about to be ap¬ 
prehended, JR. V. Howarthy 1 Mood. C» 0. 207) (antSyp. 426), it must 
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be proved that he was apprized of the intention to apprehend him. 
R, V. Rickets, 3 Camp, 68. If the prosecutor fail in proving the 
intent) the defendant may nevertheless be convicted' oi an assault, 
and receive sentence of imprisonment with hard labour. 7 W.4:S^1 
Viet. c. 85, s. 11, (ante, p. 263). Re^ v. Griffith, 8 (7. (Sf P. 248; 
Anon,, 2 Mood. C. C. 16; Reg. v. TV. WilUams, Q C. P. 286. 
ante, p, 268). 


Indictment for Shooting toUh intent to Maim. 

Commencement as ante, p. 4A\‘\ —in the county aforesaid, a certain 
gun, then and there loaded with gunpowder and divers leaden shot, 
which said gun he the said J. ^ in both his hands then and there 
had and held, at and against one J. N. then and there feloniously, 
unlawfully, and maliciously did shoot, with intent in so doing thereby 
then and tnere the said J. rT. to maim; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. Add counts stating the various 
intents mentioned in the statute, as in the last prudent. In practice, 
the first count is for shooting with intent to murder, as ante, p. 447. 

Felony. 7 W. 4 1 Vtct. c, 86, s. 4. See the last precedent. 

Evidence. 

♦ 

Prove the shooting as directed ante, p. 447> Prove the intent as 
laid in some one of me counts. {See ante, p. 262). 


Indictment for attempting to Shoot, with Intent to Maim, S^c. 

Commencement as ante, p. 441]—in the county aforesaid, by draw¬ 
ing the trigger (^^drawing a trigger, or in any other manner*’) of a 
ceiiain pistol, any kind of loaded arTos**), then and there loaded 
and chaiged with gunpowder and one leaden bullet, which said 
pistol the said J. S. in liis right hand then and there had and held, 
then and there feloniously, unlawfully, and maliciously did attempt 
to dischai^e the said pistol, so loaded and charged as aforesaid, at and 
against one J. N., with intent, [Spc., as in the last precedent hut owe]. 

Felony. 7 W. Viet. c. 86, s. 4. See the last precedent hut 
one. 

Eeidence. 

Prove the attempt to shoot, as directed ante, p. 448 ; and the in¬ 
tent as under the last two precedents. If a person, intending to 
shoot another, put his finger on the trigger of a loaded fire-arm, but 
is prevented from pulling the trigger, this is not an attempt to dis¬ 
charge loaded arms, within the statute. R^. v. St. George, 9 C. 
P. ^3: Reg. v. Lewis, Id. 623. But the presenting of a loaded 
pistol at another is an assault of which the prisoner may be convicted 
on an indictment for the felony, under the stat. 7 W. 4^1 Viet, c. 
85, 8. 11 ; {ante, p. 263). Reg. v. St. George, supra; hut see Reg. v. 
Baker, 1 C. Sf K. 254. And semble, though the pistol be not in fact 
loaded, if it be presented so near the person of another, as that it 
would have endangered him had it been loaded and gone off, and he 
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be ignorant that it is not loaded, that is an assault. Ih.; but see Reg. 
V. James, 1 C.S^K. 630, contra ; {ante,p. 448). 

SBNDlNa EXPLOSIVE SUBSTANCES, &C. 


Statute. 

7* TV. 441 Viet. c. 85, s. 6]—Enacts, that whosoever shall un¬ 
lawfully and maliciously send or deliver to, or cause to be taken or 
received by any person, any explosive substance or otlier dangerous 
or noxious thing, or shall cast or throw upon or otherwise apply to 
any person any con'osive. fluid, or other destructive matter, with 
intent, in any of the cases aforesaid, to burn, maim, disfigure, or 
disable any person, or to do some other grievous bodily harm to any 
pei-son, and whereby, in any of the cases aforesaid, any person sliall 
be burnt, maimed, disfigured, or disabled, or receive some other 
grievous bodily harm, sh^l be guilty of felony, and being convicted 
thereof, shall be liable, at the discretion of the coni't, to be trans¬ 
ported beyond the seas for the term of his or her natural life, or for 
any term not less than fifteen years, or to be imprisoned for any term 
not exceeding three years. 

Indictmemt for sending an explosive Substance, with Intent, S^c. 

Commenemmt as ante, p. 4411—in the county aforesaid, feloni¬ 
ously, unlawfully, and maliciously did send send or deliver to, or 
cause to be taken or received hg, angperson*^) to one J. N. a certain 
explosive substance and dangerous and noxious thing, to wit, two 
drachms of fulminating silver, and two pounds weight of gunpowder, 
with intent in so doing him the said J. N. thereby then and there to 
bum, (“Jam, maim, disfigure, or disable**), and him the said J. N. 
thereby then and there did burn ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. AM counts varying the intent and 
injury. 

Felony, transportation for life or for any term not less than fif¬ 
teen years, or imprisonment not exceeding three years, 7 1^. 4 ^ 1 
Viet. c. 85, s. 6, loith or vnthout hard labour, and with or without 
solitary confinement, such confinement not exceeding one month at 
any one time, nor three months in any one year. Id. 8; {ante, 
p. 436). 

This offence is not triable cA any quarter sessions. 5 S^Q Viet, e, 38, 
s. 1, {ante, p. 68). 

• Evidence. 

Prove the sending of the explosive substance, and the intent as 
directed ante, p. 104. Prove also that the prosecutor was burnt, as 
stated in the indictment. This is a new enactment, which was in¬ 
tended to meet the case of R. v. Mountford, 1 Mood. C. C. 441. 
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Indietm&ntfor throwing corrosive Fluid, wUh Intent, S^e, 

Commencement ante, p, 4411—^in the county aforesaid, feloni- 
budy, iinlftv rfiilly, and malicioudy did cost and throw upon one 
J. N. a certain corrosive fluid and destructive matter, to wit, one 
pint of oil of vitriol, any corrosive fluid or other dekructive mat- 
with intent in so doing then and there and thereby him the 
said J. N. to bum, and him the said J. N. thereby then and there 
did grievoudy bum; araiiut the forn^ of the statute in such case 
made and provided, and agfunst the peace of our lady the Queen, her 
crown and dignity. Add counts varying the intent and inflnry. 

Felony» 7 FF. 4 <9^* 1 Vkt, e. 85, s. 6. See the last pr&cedent, 

Foidenee, 

Prove that the defendant threw vitriol on the prosecutor; prove 
the intent as directed ante, p. 104; and the injury. The repealed 
stat. 6 G, 1, c. 2, s» 11, made it felony to assault any person in the 
public streets, &c., with intent to cut, &c., and cutting the clothes 
of such person : upon which it was holden, in a case where the de¬ 
fendant, intending to cut the person of the prosecutrix, stmck her 
with a marp instrument, and, in doing so, cut her clothes, that the 
primary intention must be to cut the clothes, and that as the primary 
intention there was the wounding of the person, .the statute did not 
apply. B. V. Williams, 1 Leach, 533. So here, if it be clearly shewn 
tnat the intention was to bum the clothes, it would seem not to be 
within the statute; but unless the contrary be proved, the intention 
will be evidenced % the act; and, even shouldf the intention be ne¬ 
gatived, the defendant may be convicted of the assault. See 7 W, 
4 <!^ 1 c. 85, 8, 11, {ante, p. 253). 


ASSAULTS ON OFSICEB^ &C., SAVING WBECK. 


Statute. 

QQ,4t,c. 31, 8, 241—Enacts, that if. any person shall assault and 
strike or wound any magistrate, officer, or other person whatsoever 
lawfully authorized, on account of the exercise of his duty in or 
concerning the preservation of any vessel in distress, or of any 
vessel, goods, or effects wrecked, stranded, or cast on shore, or 
lying under water, every such offender, being convicted thereof, 
shall be liable to be transported beyond the seas for the term of 
seven years, or to be imprisoned, with or without hard labour, in 
the common gaol or house of correction, for such term as the court 
shall award. 


Indictment for assaidting a Magistrate, ^c., on account of the Exercis 
of his Duty in preserving Wreck, 

Sumex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that, before and at the time of the .committing of the 
offence hereinafter mi^ntioned, on the third day of August, in tlie 
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ninth year of the reign of our sovereign lady Victoria, at the parish 
of B., in the county of S., one J. N., then and there being a 
strate, magistrate, officer, or other person whatsover lawfuUy eat- 
thoriaed”), was then and there engaged in the exercise of his 
duty as such magistrate, in and concerning the preservation of a 
certain vessel, (“ of any vessel in distress, or of any vessel, "goods/ 
or effects wrecked, stranded, or cast on shore, or lying under water”), 
then and there wrecked, stranded, and cast on shore, the said J. N. 
being then and there lawfully authorized thereunto; and that J. S.. 
late of the parish aforesaid, in the countv aforesaid, labourer, well 
knowing the premises, in and upon the said J. N. then and there un- 
Ihwfiilly did make an assault, and him the said J. N. then and there 
unlawfully did strike and wound, (** strike or mmnd ”), on account 
of the exercise of the said duty of him the said J. N. in and con¬ 
cerning the preservation of the said vessel so wrecked, stranded, and 
cast on shore as aforesaid; against the form of the statute in such 
case made and provided, and against the peace of our lady the Q,ueen, 
her crown and dignity. 

Misdemeanor, transportation for seven years, or imprisonment, with or 
without hard loAour, for such term as the court shall award, 9 G. 4, 
c, 31, s, 24. 

Evidence, 

Prove that J. N. was a magistrate, &c., as stated in the indict¬ 
ment ; {see ante,p. 124); that a vessel was wrecked, &c.; that J. N. 
was engaged endeavouring to preserve the vessel; that J. S. struck 
[and wounded] him as stated; and that he. did so on account of his 
doing his duty in the preservation of the vessel. This may be proved 
by tne declarations or acts of the defendant, or by circumstances 
from which his motive may be inferred. 

—♦— 

IMPEMNO PERSOXS ENDEAVOURING XO ESCAPE FROM WRECKS. 


Statute. 

7 W. 4 uV 1 Viet, c, 89, s. 7]—Enacts, that whosoever shall by- 
force prevent -or impede any person endeavouring to save his lim 
from any ship or vessel which riiall be in distress, wrecked, stranded, 
or cast on shore, (whether he shall be on board or shall have quitted 
the same), shall be guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the court, to be transported be¬ 
yond the seas for the term of the natural life of such ofiFendcr, or for 
any term not less than fifteen years, or to be imprisoned for any term 
not exceeding three years. 

^ ' Indktmmt. 

Sussex, to wit:—The jurors for our lady the Queen upon their 
oath present, that, before and at the time of the committing the 
felony hereinafter mentioned, on the third day of August, in the 
ninth year of the reign of our sovereign lady Victoria, at the parish 
of B., in the county of S., a certain vessel ship or vessel”) yra& 
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then and there stranded and cast on shore distress^ or wrecked, 
stranded, or cast on shore ”), ami tliat J. S., late of the parish afore¬ 
said, in the county aforesaid, I.-ibourer, with force and arms, at the 
parish aforesaid, in the county aforesaid, one J. N., then and there 
endeavouring to save his life from the said ship so stranded and cast 
ashore, then and there feloniously and by force did prevent and im¬ 
pede prevent or im]^e**) ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felony, transportcaion for life or for not less than fifteen years, or 
imprisonmml vwt exceeding three years, 1 W. 4 4* 1 Viet. c. H9, s. 7, 
with or wUhout hard labour, and with or without solitary confinement, 
such confinement not exceeding one i umth at any one time, nor three 
months m any one year. Id. s. 12, (ante,p. 312). 

This offence is not triable at any quarter sessums. 5 dj 6 Viet. c. 38, 
s. 1, {ante, p. 69). 

Evidence. 

Prove that the vessel was stranded and cast on shore, as stated in 
the indictment; prove that J. N. was endeavouring to save his life 
after the ship was stranded ;—it is immaterial whether he was on 
hoard, or had quitted the vessel. 7 IV. 4 1 Viet. c. 89, s, 7. And 

prove that the defendant “by force” impeded and prevented him 
from so doing. See 7 WT. 4 4 1 Viet. c. 85, s. 11, {ante, p. 253). 

' » 

ASSAULTS TO COMMIT F£LONY, &C. 


Statute. 

9 G. 4, e. 31, s. 25]—Enacts, that where any person shall be 
charged with and convicted of any of the following offences, as mis¬ 
demeanors ; that is to say, of any assault with intent to commit 
felony ; of any assault upon any peace officer or revenue officer in 
the due execution of his duty, or upon any person acting in aid of 
such officer; of any assault upon any person with intent to resist or 
prevent the lawful apprehension or detainer of the party so assault¬ 
ing, or of any other person, for any offence for which he or they 
may be liable by law to be apprehended or detained; or of any assault 
committed in pursuance of any conspiracy to raise the rate of wages: 
in any such case, the court may sentence the offender to be impri¬ 
soned, with or without hard labour, in the common gaol or house 
of correction, for any term not exceeding two years; and may also 
(if it shall so think fit) fine the offender, and require him to find 
sureties for keeping the peace. 


Indictment. 

Commencement as ante, p. 4412 —^in the county aforesaid, in and 
upon one J. N., in the peace of God and of our lady the Queen then 
and there being, unlawfully did make an assault, and him the said 
J. N., then and there did beat, wound, and ill treat, with intent 
[here state the felony intended thus : him said J. N. then and there 
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feloniously, wilfully, and of his malice aforethought, to kill and 
murder], and other wrongs to the said J. N. then and there did, to 
the great damage of the said J. N.; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Q,ueen, her crown and dignity. Ada a count for common assauU^ 
as ante^ p. 441. 

Misdemeanor, imprisonment, vnth or without hard labour, not ex~ 
ceeding two years; a fine may also be imposed, if the court shall think 
fit, and the defendant may he required to find sureties to ke^ the peace, 
Q G, 4t, c. 21, s ,25, , 


• Evidence, 

Every attempt to commit a felony against the person of an indivi¬ 
dual w'ithout his consent involves an assault. Prove an attempt to 
commit such a felony, and prove it to have been done under such 
circumstances, that, had the attempt succeeded, the defendant might 
have been convicted of the felony. If vou fail in proving the intent, 
but prove the assault, the defendant may be convicted of the com¬ 
mon assault. 


Indictment for assaulting Peace or Revenw Officers, S^c., in the 
Execution of their Duty. 

Commememmt as ante, p. 441 ]—in the county aforesaid, in and 
upon one J. N., then and there being a peace officer, to wit, a con¬ 
stable, any peace officer, or revenue officeri or any person acting in 
aid of such officer and then and there being in the due execution 
of his duty as such constable, did make an assault, and him the said 
J. N., so being in the execution of his duty as aforesaid, then 
and there did beat, wound, and ill treat, hnd other wrongs to the said 
J. N. then and there did, to the great damage of the said J. N.; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and digrdty. 
Add a count for a common assault, as ante,p. 441. 

Misdemeanor. 9 G, 4, c. 31, s. 25. See the last precedent. As to 
assaulting special constables, seel 2 W. 4, c. 41, 11, and Reg. v. 

Porter, 9 <J. S; P, 778. 

Eoidenee, 

Prove that J, N. was a peace officer, &c., as stated in the indict¬ 
ment, by shewing that he had acted as such; {see ante, p. 124) ; or, 
if the indictment be for assaulting J. N., acting in aid of an officer, 
prove that the officer acted as such, and that J. N. was acting in his 
aid. Prove that J. N. was in the due execution of his duty, and 
prove the assault as directed ante, p, 442 et seq. 

As to the appointment and duties of parish constables, see now the 
stat.j) 4' 6 Vict. c. 109. 

Refusing to aid and assist a constable in the execution of his duty, 
in order to preserve the peace, is an indictable misdemeanor at com¬ 
mon law. In order to support such indictment, it must be proved, 
that the constable saw a breach of the peace committed ; that there 
was a reasonable necessity for calling upon the defendant for his as¬ 
sistance ; and that when duly called on to do so, the defendant, with- 

X 2 
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out any physical impossibility or lawful excuse, refused to do so. 
And it is no defence that the single aid of the defendant could have 
been of no avail. v, Brown^ C. ^ Mar. 314. 


Indictment for an AssauU U) prevent Arrest. 

Hommenc&nmt as antCy p. 441J^in the county aforesaid, in and 
upon one J. N., in the peace of God and our lady the Queen then 
and there being, did make an assault, and him the said J. N. then 
and there did beat, wound, and ill treat, with intent, in so doing, to 
resist and prevent resist or preBmt**)i the lawful apprehension 
apprehension or detainer”) of him the said J. S. (**tne party so 
assaultingy or of any oth&rperson”) for a certain offence for which 
he the said J. S. ivas then and there liable to be apprehended {** ap¬ 
prehended or detained”) by the said J. N.; that is to sapr, for {state 
the offence generally~\ ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. Adda count for a common assamt, as ante, p. 441. 

Misdemeanor. 9 G. 4, c. 31, s. 25, (ante, p. 458). See the precedent, 
ante, p. 458. 

Evidence. 

Prove the assault as directed ante, p. 442 et seq.; and the intent, 
as directed ante, p. 104. It must be stated and proved that the ap¬ 
prehension was lawful. (See ante, p. 423). If you tail in proving 
the intent, the defendant may be convicted of the common assault. 


Indictment for an Assault in pursuance of a Ckmpira^ to raise 

frages, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., labourer ; J. W., late of the same place, labourer; and E. W., 
late of the same place, labourer; on the third day of August, in the 
ninth year of the reign of our sovereign lady Victoria, did amongst 
themselves conspire, combine, confederate, and agree together to raise 
the rate of wages then usually paid to workmen and labourers in the 
art, mystery, and business oi cotton-spinners; and that the said 
J. S., J. W., and E. W., in pursuance of the said conspiracy, on the 
day and year aforesaid, with force and arms, at the parish aforesaid, 
in the county aforesaid, in and upon one J. N., in the peace of God 
and our lady the Queen then and there being, then and there did 
make an assault, and him the said J. N. then and there did beat, 
wound, and ill treat, and other wrongs to the said J. N. then and 
there did, to the neat damage of the smd J. N.; against the form of 
the statute in suw case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. A^ a count seating 
thea the defendant assaulted J. N., “ in pursuance of a certain con- 
qiiracy beibrc then entered into by the said J. S., J. W., and E. W., 
to raise the rate of wi^es of workmen and labourers in the art, mys¬ 
tery, and business of cotton-spinners. AM a count for the cmmon 
assault, as ante, p. 441. 
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Misdemeanor, 9 G. 4, c. 31, s, 25, {arUe, p. 458). See the precede, 
antSf p. 458. 

Evidence, 

Prove the conspiracy as stated in the indictment; «es Book 
Hf Pat't III; and the assault, as directed antSy p. 442 et seq. Prove;^ 
also, that the assault was in pursuance of this conspiracy. If this 
Xtroof fails, the defendants may be convicted of the common assault. 

- . 

rOBClNG SEAMEN ON SHOBE. 


StatuJte. 

9 G. 4, e, 31, s, SO^-^Enacts, that if any master of a merchant 
vessel sh^, during his being abroad, force any man on shore, or 
wilfully leave him behind in any of his Majesty’s colonies or else¬ 
where, or shall refuse to bring home with him again all such of the 
men whom he carried out with him as are in aj condition to return, 
when he shall be ready to proceed on his homeward-bound voyage, 
every such master shall be guilty of a misdemeanor, and being law¬ 
fully convicted thereof, shall be imprisoned for such term as the 
court shall award ; and all such offences may be prosecuted by in¬ 
dictment or by information, at the suit of his Majesty’s Attorney- 
General, in the Court of ling’s Bench, and may be alleged in the 
indictment or information to have been committed at Westminster, 
in the county of Middlesex; and the said court is hereby authorized 
to issue one or more commi^ions, if necessary, for the examination 
of witnesses abroad ; and the depositions taken under the same shall 
be received in evidence on the trial of every such indictment or in¬ 
formation. 

5 6 W. 4, c. 19, s. 40]— RedteSy that great mischiefs have arisen 

from masters of merchant ships leaving seamen in foreign partSy who 
have thus been reduced to distressy and therdy tempted to become piratesy 
or otherwise misconduct themselveSy and it is expedient to amend and 
enlarge the law in this behalf; and enacts, that if any master of a 
ship belonging to any subject of the United Kingdom shall force on 
shore and leave behind, or shall otherwise wilfully and wrongfully 
leave behind on shore or at sea, in any place in or out of his Majesty’s 
dominions, any person belonging to his crew, before the return to or 
arrival of such ship in the United Kingdom, or before the comple¬ 
tion of the voyage or voyages for which such person shall have Heen 
so engaged, whether such person shall have formed part of the 
original crew or not, every person so offending shall be deemed guilty 
of a misdemeanor, and shall suffer such punishment by fine or 
imprisonment, or both, as to the court before which he shdl be 
convicted shall seem meet; and the said offence may be prosecuted 
by information at the suit of the Attorney-General on beWf of his 
Majesty, or by indictment or other proceeding in any court having 
criminm jurisdiction in his Majesty’s dominions at home or abroad, 
where such master or other person as aforesaid shall happen to be. 
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although the place where the offence may be therein arerred to have 
been committed (which averment is hereby required to be sub¬ 
stantially according to the fact) shall appear to be out of the ordinary 
local junsdiction of such court; and such court is hereby authorized 
to issue a commission or commissions for the examination of any 
witnesses who may be absent or out of the jurisdiction of the court; 
and at the trial the depositions taken under such commission or com¬ 
missions, if such witnesses shall be then absent, shall be received in 
evidence. 

Sect. 42]]—Enacts, that no such master shall be at liberty to leave 
behind at any place abroad, either on shore or at sea, any person of 
his crew as aforesaid, on the plea ot such person not being in a con¬ 
dition to pi'oceed on the voyage, or having deserted from Uie ship, or 
otherwise disappeared, unless upon a previous certificate in writing of 
one of such functionaries or merchants as aforesaid, the governor, 
lieutenant-governor, secretary, or other officer appointed in that 
behalf by the government, at any of his Majesty’s colonies or planta¬ 
tions, or, in the absence of all such authorities at or near to the port or 
place at which the ship shall be then lying, then of the chief officer 
of customs of such colony or plantation resident at or near to such 
port or place : or, at any other place abroad, of his Majesty’s min¬ 
ister, consul, or vice-consul there, or, in the absence of any such 
functionary, then of two respectable merchants resident there s, 
41], if there he any such at or within a reasonable distance fi'om the 
place where the ship shall then be, if there be time to procure the 
same, certifying that such person is not in such condition, or has 
deserted or disappeared, and cannot be brought back ; and all such 
functionaries as aforesaid are hereby authorized and required, on the 
application of any such master, to inquire by examination on oath 
into the circumstances, and to give or refuse such certificate according 
to the result of such examination. 

Sect. 43— Proof of Certificate to be on Master'] —Enacts, that if any 
such master shall leave behind any one of his crew as aforesaid 
contrary to this act, in any indictment or proceeding, the proof of 
his having obtained such sanction or certificate as aforesaid shall be 
upon him ; it being the intention hereof^ that, except in the case of 
entering into his Majesty’s naval service, no person of the crew shall 
he discharged, either vritn or without his consent, in any place abroad 
where such functionary can be found, unless he shall have given such 
sauction thereto. 

Indictment for forcing on Shore and leming behind a Seaman. 

Middlesex,to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of Westminster, in the said county, mari¬ 
ner, on the third day of August, in the ninth year of the reign of our 
sovereign lady Victoria, then being master of a cei*tain ship called the 
Rattler, belonging to a certain subject of the United Kingdom of 
great Britain and Ireland, that is to say, to one A. B. (“a»y master 
of a ship^ belonging to any subject of the United Kingdom**), unlaw¬ 
fully, wilfully, and wrongfully did force on shore and leave behind 
at a certain place out of her Majesty’s dominion^ that is to say, at 
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New York, in the United States of America, one J. N., the said J. N. 
then and there being a person belonging to the crew of him the said 
3. S. as such master of the said ship as aforesaid, the voyage of the 
said ship for which he the said J. N. had been engaged not being 
then completed; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, hep 
crown and dignity. And the jurors aforesaid, upon their oath afore¬ 
said, do further present, that the said J. S. now is at Westminster 
aforesaid, in the said county of Middlesex. The allegaMon of the 
ownership of the ship, is a material allegation^ and must he proved as 
laid. Reg. v. Dunnett, 1 C. 3^- 1C. 425. 

• Misdemeanor^ fine or imprisonment^ or both, in the discretion of the 
court. 5 &; 6 W. 4, c. 19, s. 40. The offence may he prosecuted oy in¬ 
formation at the suit of the AUomey-Gt,neral, or by indictment in any 
court hating criminal jurisdiction in her Majesty's dominions at home 
or abroad, where the muster or seaman shall happen to he, although the 
place where the offence is' averred to have been committed, which averment 
is required to be substantially according to the fact, shall appear to he 
out of the ordinary local jurisdiction of the court. Id. For the 
examination of witnesses abroad, see the statute. The 9 6^. 4, c. 31, s. 
.‘10, is not expressly repealed by this act. 

Evidence. 

Prove that the defendant was or acted as master of the vessel, and 
that it was, at the time of the commission of the offence, the property 
of A. B.; see Reg. v. Dunnett, \ C. 3^ K. 425 ; prove that J. N. waa 
then one of the crew, (it is immaterial whether he was one of the 
original crew of the ship or not) ; that the voyage for which he was 
engaged was not then completed ; and that the defendant forced him 
on shore and left him behind at the place mentioned in the indict¬ 
ment. 

If flic defendant be proved to have wilfully left the prosecutor 
behind, the only defence he can set up is the production of a cer¬ 
tificate obtained under s. 42, or the impossibility of obtaining such 
certificate under the circumstances therein mentioned. Reg, v. Dun¬ 
nett, supra, 

■ ■ ■♦ ■ 

ASSAULTING DEEllKEBPERS. 


Statute. 

7 ^ 8 (?. 4, c. 29, s. 293 —Enacts, that if any person shall enter 
into any forest, chase, or purlieu, whether inclosed or not, or into 
any inclosed land where deer shall be usually kept, with intent un¬ 
lawfully to hunt, course, wound, kill, snare, or carry away any deer, 
it shall be lawful for every person intrusted with the care of such 
deer* and for any of his assistants, w'hether in his presence or not, to 
demand from every such offender any gun, fire -arms, snare, or en¬ 
gine in his possession, and every dog there brought for hunting, 
coursing, or killing deer ; and in case such offender shall not imme¬ 
diately deliver up the same, to seize and take the same from him 
in any of those respective places, or, upon pursuit made, in any 



464 Assault. 

other place to which he may have escaped therefrom, for the use of 
the owner of the deer; and if any such offender shall unlawfully 
beat or wound any person intrusted with the care of the deer, or 
any of his assistants, in the execution of any of the powers given by 
this act, every such offender shall be guilty of felony, and being 
convicted thereof, shall be liable to be punished in the same manner 
as in the case of simple larceny. 

Indictment, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of tho parish of B., in the counW of 
M., labourer, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, with force and arms, at the 
parish aforesaid, in the county aforesaid, into certain inclosed land 
in the occupation of J. W. there situate, wherein deer had been and 
then were usually kept, chase, purlieu, whether inclosed 

or not, or any inclosed land, where deer shall he usually kept”), 
unlawfully did enter, with intent then and there unlawfully and 
feloniously* to hunt, kill, and carry away deer, {**hunt, course, 
wound, kill, snare, or carry away any deer ”); and tliat J. N., 

eeery person intrusted toith the care of such deer, or any of 
his assistants, whether in his presence or not”), then being a per¬ 
son intrusted with the care of the deer in the said inclosed land 
then and there being, then and there, after the said J. S. had so 
entered into the said inclosed land as aforesaid, did demand of and 
from the said J. S. a certain gun, (“yun, fire-arms, snare, engine, 
or any dog there brought for hunting, coursing, or killing deer*'), 
which he the said J. S. then and there had, and did then and there, 
the said J. S. failing to deliver up tlie said gun, and altogether re¬ 
fusing so to do, attempt to seize and take the said gun for the use 
of the owner of the said deer, as he lawfully might for the cause 
aforesaid; and that the said J. S. then and there, with force and 
arms, in and upon the said J. N., then and there being a person 
intrusted with the care of the deer within the said inclosed lands as 
aforesaid, and then and there being in the due execution of his duty 
as aforesaid, and of the powers given to him in that behalf by the 
statute in that case made and provided, unlawfully and feloniously 
did make an assault, and him the said J. N. unlawfully and felo¬ 
niously did beat and wound (“6eai or wound**)', against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. {2im Count ).—And 
the jurors aforesaid, upon their oath aforesaid, do further present, 
that the said J. S., on the day and year aforesaid, with force and 
arms, at the parish aforesaid, in the county aforesaid, in and upon 
the said J. N., he the said J, N. then and there being a person in¬ 
trusted with the care of deer in certain inclosed lands of J. W., there 
situate, wherein deer had been and then were usually kept, and 
then and there being in the due execution of the powers mveh in 
that behalf by a certain act of Parliament made and passed in the 
Session of Parliament holden in the 7th & 8th years of his late 
Mc^esty King George the Fourth, intituled “An act for consoli¬ 
dating and amending the laws in England relative to larceny and 
oilences connected therewith,” unlawfully and feloniously did make 
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an assault, and him the said J. N. then and there unlaMrfully and 
feloniously did beat and wound; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Q,ueen, her crown and dignity. 

* If the defendant entered, into a forest, chase, or purlieu not ^ 
closed, omit the word feloniously. . 

Felony, punishable as simple larceny, {^See ante, p, 168). 7 o 
G. 4, c. 29, 8, 29. 


Evidence. 

Prove that the defendant entered into the inclosed land, &c., de- 
seribed in the indictment; prove the intent stated in the indictment 
from circumstances from which the jury may imply it; {see ante, 
104); M, that the defendant actually wounded the deer, or had in his 
possession snares, &c., to take deer; prove that J. N. was intrusted 
to take care of the deer; pi*ove that J. N. demanded the gun, and 
attempted to seize it; ana prove the battery or wounding by the 
defendant, as stated in the indictment. The act done by the deer- 
keeper, upon which the battery ensued, must be in the due ex¬ 
ercise of the powers given to him by the act. B. v. Amery, B. 
72.600. 


ASSAULTING OAMEKEEFEHS. 


Statute. 

9 G. 4, c. 69, s. 23 —Enacts, that where any person shall be found 
upon any land committing any such offence as is hereinbefore men¬ 
tioned, (js. 1, post, Gh. V, Sect. C), it shall be lawful for the owner or 
occupier of such land, or for any person having a right or reputed right 
of free warren or free chase therein, or for the lord of the manor or 
reputed manor wherein such land may be situate, and also for any 
gamekeeper or servant of any of the persons herein mentioned, or any 
person assisting such gamekeeper or servant, to seize and apprehend 
such offender upon such land, or, in case of pursuit being made, in 
any other place to which he may have escaped therefrom, and to 
deliver him, as soon as may be, into the custody of a peace officer, 
in order to his being conveyed before two justices of the peace; and 
in case such offender shall assault or offer any violence with any 
gun, cross-bow, ffre-arms, bludgeon, stick, club, or any other, offen¬ 
sive weapon whatsoever, towards any person hereby authorized to 
seize and apprehend him, he shall, whether it be his first, second, or 
any other offence, be guilty of a misdemeanor, and, being convicted 
thereof, shall be liable, at the discretion of the court, to be trans¬ 
ported beyond the seas for seven years, or to be imprisoned and kept 
to hai^ labour in the common gaol or house of correction for any 
term not exceeding two years; and in Scotland, whenever any per¬ 
son shall so offend, he shall be liable to be punished in like manner, 

7 8 Fict. c. 29 , s. 1 ^ (Post, Ch. V, Sect. 6 ). 
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Indictment, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath pix^sent, that J. S.. late of the parish of B., in the county of 
M., labourer, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, about the hour of ten on the 
nij^iit of the same day, at tlie parish aforesaid, in the county afore¬ 
said, by night did unlawfully enter certain inclosed land 
land”)l [in the occupation3 of one J. W., there situate, and was by 
night then and there unlawfully in the said land, with a certain gun, 
for the purpose then and there of taking and destroying game; and that 
the said J. S. was then and there in the said land, by night, as aforesaid, 
he the said J. S. then and there being in the said land with the 
said gun for the purpose aforesaid, by one J. N., (“ the owner or occur- 
pier of such landy or any person having a right or reputed right of free 
toarren or free chase thereon, or the lord of the manor or reputed manor 
wherein such land may be mtuate, or any gamekeeper or servant of the 
persons herein mentioned, or any person assisting such gamekeeper or 
servant**), the servant of the said J. W., the said a. N. then and 
there having lawful authority to seize and apprehend the said J. S., 
found ; and that * the said J. S., with the gun aforesaid, {**anygun, 
cross-bow, fire-arms, bludgeon, stick, club, or other offensive weapon 
whatsoever**), which he the said J. S., in both his hands then and 
there held, did then and there unlawfully assault and beat, and offer 
violence towards the said J. N., (“ assault or offer violence towards**), 
the said J. N. then and there being lawfully authorized to seize and 
apprehend the said J. S.; against the form of the statute in such 
case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

* If the defendant escaped from the land and was pursued, here 
add, “ the said J. S. then and there from the said land did escape 
into a certain close there situate, and the said J. N. did then and 
there pursue the said J. S. into the said last-mentioned close, for 
the purpose of seizing and apprehending him the said J. S.as afore¬ 
said, he the said J. N. having then aud there lawful authority as 
aforesaid so to do, and that he the said J. N. being then and tncre 
about to seize and apprehend -th^ said J. S. for the offence aforesaid, 
&c. &c.” This count may be joined toith one on the section, 
post. R. V. Finucane, 6 C. P. b&l. An indictment, which stated 
only that the defendant “ was then and there, in the said land, by night 
as aforesaid, S^c., found** teas held bad, as not sufficiently shewing that 
he was found committing the offence charged in the previous part of the 
indictment. Reg. v. Oumock, 9 (7. ^ P. 730. 

Misdemeanor, transportation for seven years, or imprisonment and 
hard labour for not more than two years. 9 O. 4, c. 69, s. 2. 

Evidence. 

Prove that the defendant entered certain land in the parish de¬ 
scribed, belonging to or in the occupation of J. W. It is not neces¬ 
sary to state the name of the close; but if it be stated, it must be 
proved. R. v. Owen, 1 Mood. C. C. 118. So, a variance in the parish 
or other local description will be fatal. Prove that the defendant 
entered the land in the night-time, that is, some time between the 
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expiration of the first hour after sunset, and the beginning of the last 
hour before sunrise. 9 G. 4, c. 69, s. 12, post; see R. v. Tomlin- 
soHt 7 C. Sf P. 183. It is not necessary to state the hour; {ante, p. 
38) ; nor, if stated, need it be proved, provided the hour proved be 
within the time above*mentioned. Prove that the defendant was 
armed with a gun, ike., and that he was on the land for the purpose 
of destroying game there. See H. v. Barham, 1 Mood. C, C. ISK 
Beg. V. Davis, 8 (7. <5^ P. 759, post. Prove also that the defend¬ 
ant was found on the land in the commission of the offence. The 
words of the statute are, found upon any land.” Upon the re¬ 
pealed stat. 67 G. 8, e. 90, s. 3, the words of which were, “enter 
into or be found in any forest,” &c., where the defendant was not 
found in the close, but was seen in an adjoining close, and, shortly 
before he was seen, shots were heard in the close, and the jury 
found that he had been firing in the close, it being reserved for the 
judges whether it was necessary to prove that the defendant was 
seen in the close, vchere the indictment stated him to have been 
found; they held that, as the jury were satisfied that the defendant 
had been in the close armed, it was sufficient. B. v. W’orke, 1 
Mood. C. G. 165. {See post. Part IT, Gk. V, Sect. VI). Prove that J. 
N. was servant of J. W., the owner or occupier of the land, (or, if the 
offence was committed on any public road, highway, or path, or the 
sides thereof, or at any gate, outlet, or opening from any land to such 
road, &c., the owner or occupier of land adjoining either side of that 
part of the road, &c. where the offender was, 7 8 Viet. c. 29, «. 1); 

and prove the assault as directed ante,p. 442 et seq. If J. N. escaped 
and was pursued, it must be stated, and, if stated, it must be proved. 
Lastly, it must be proved that the offence was committed within 
twelve calendar months next before the prosecution. 9 G. 4, e. 69, 
s. 4, post. 

A gamekeeper, or other person lawfully authorized, may appre¬ 
hend poachers without giving notice of his purpose; B. v. Payne, 
1 Mood, G. G 378; and without a written authority so to do; B. v. 
Price, 7 G. 4' P. 178; provided they are upon the land or manor of 
his master, or other place mentioned in the 7 8 Viet. c. 29; but 

without authority he may not apprehend them upon the lands of 
othere. R, v. Davis, 7 G. Sf P. 785. And though sect. 2 is confined 
to offences mentioned in sect. 1, still an offender under sect, 9 may be 
apprehentied; for, though a greater punishment is inflicted where 
several are out armed together, it is still an offence within sect. 1. B. 
V. Bai/, 1 Mood. C. C. 330. 


SHOOTIXO AT OFFICERS OF THE CUSTOMS. 


Staituite. 

8.<^' 9 Vie^. e. 87, s. 64)—Enacts, that if anv person shall ma¬ 
liciously shoot at any vessel or boat belonging to ner Majesty’s navy, 
or in tlie service of the revenue, within one hundred leagues of any 
part of the coast of the United Kingdom, or shall maliciously shoot 
at, maim, or dangerously wound any officer of the army, navy, or 
marines, being duly employed for the prevention of smuggling, and 
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on full pay, or any officer of customs or excise, or any person acting 
in his aid or assistance, or duly employed for the prevention of 
smuggling, in the due execution of his office or duty, every person 
so ofmnding, and every person aiding, abetting, or agisting therein, 
shall, being lawfully convicted, be adjudged guilty of felony, and shall 
be liable, at the discretion of the court before which he shall be con¬ 
victed, to be transported beyond the seas for the term of the natural 
life of such person, or for any term not less than fifteen years, or to 
Be imprisoned for any term not exceeding three years. 

7 W, 4 S^l Viet, c. 91, 8. 2 —Place and Mode of Imprisonmmt]—- 
Enacts, that in awarding the punishment of imprisonment for any 
offence punisliable under this act, it shall be lawful for the court to 
direct such imprisonment to be with or without hard labour, in the 
common gaol or house of correction, and also to direct that the 
offender shall be kept in solitary confinement for any portion or por¬ 
tions of such imprisonment, or of such imprisonment with nard 
labour, not exceeding one month at any one time, nor three months 
in one year, as to the court in its discretion shall seem meet. 

Q Sf d Viet. c. 87, 8. 131 —Proof of Empl(^ment\ —Enacts, that 
all persons employed for the prevention of smugging under the 
direction of the commissioners of her Majesty’s customs, or of any 
officer or officers in the service of the customs, shall be deemed and 
taken to be duly employed for the prevention of smuggling; and the 
averment in any information or suit that such party was so duly em¬ 
ployed shall be sufficient proof thereof, unless the defendant in such 
information or suit shall pinve to the contrary. 

Sect.132 —Proof of Commission^ and Compet&My of Witnesses']-— 
Enacts, that if upon any trial a question shall arise whether any 
person is an officer of the army, navy, or marines, being duly em¬ 
ployed for the prevention of smuggling, and on full pay, or an officer 
of customs or excise, evidence of his having acted as such shall be 
deemed sufficient, and such person shall not be required to produce 
his commission or deputation, unless sufficient proof shall be given 
to the contrary; and every such officer, and any person acting in his 
aid or assistance, shall be deemed a competent witness upon tlie trial 
of any suit or information, on account of any seizure or penalty as 
aforesaid, notwithstanding such officer or other person may be enti¬ 
tled to the whole or any part of such seizure or penalty, or to any 
reward upon the conviction of th& party charged in such suit or 
information. 

Indictment. 

Commencement aa ante^ p. 441]—in the county aforesaid, with a 
certain pistol then and there loaded with gunpowder and one'leaden 
bullet, which he the said J. S. in his right hand then and there had 
and held, at and against one J. N., the said J. N. then and there 
being an officer of the customs, (**af^ officer in the wmy, navy, or 
marineSy being duly employed for, the prevmtion of smuggling, cmd 
cm full pay, or any officer of customs or excise, or any person acting 
in his aid or assistance, or duly employed fw the prevention of 
smuggling**), and in the due exercise of his office and duty as such 
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officer, then and there feloniously and maliciously did shoot; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. As to the 
venttef see ante, p. 19. 

Felony, transportation for life, or for not less than fifteen years, or 
imprisonment not exceeding three years, 8^9 VicU c, 87, s. 64, twA 
or unthout hard labour, or with or without solitafy confinement, smh con¬ 
finement not exceeding one month at any one time, nor three months 
in any one year. 7 4 Sfl Viet. c. 91, s. 2. 

This offence is trioMe at any quarter sessions. 5 8^ Q Viet, c. 38, 
s. 1, (ante, p. 69). 

. Evidence. 

Prove tliat J. N. was an officer of the customs, &c., in the due 
exercise of his office. Evidence of his acting as such will be suffi¬ 
cient, w'ithout producing his commission or appointment. 8 4* 9 Vind, 
c. 87, ss. 131, 132. The statute only applies to such officers of the 
army, navy, or marines, as are on full pay, and employed for the 
prevention of smuggling. Prove that the defendant wilfully fired at 
J. N. If he fired wilfully, it will be sufficient evidence of his doing 
so maliciously. 


Indictment for Maiming or Wounding Officers of the Cvetoms. 

Commencement as ante, p. 441"] —in the county aforesaid, one 
J. N., in and upon the right side of the belly, between the short 
ribs of him the said J. N., the said J. N. .then and there being an 
officer of the customs, {see the last precedent^, and in the due ex¬ 
ercise of his office and duty as such officer, then and theft feloniously 
and maliciously did dangerously wound C*maim or dangerously 
wound**)', against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. As to the venue, see ante, p. 19. 

Felony. 8 <Sf 9 Viet. e. 87, s. 64. See the last precedent. 

Eoidence, 

This is proved in the same manner as the last case, except that, 
instead of proving the shooting, it must be proved that the defendant 
dangerously wounded (“or maimed**) J. N. 


ASSAULTING AND OBSTBUCTINO OFFICERS OF CUSTOMS. 


Statute. 

8 9 Viet. e. 87, s. 66]—Enacts, that if any person shall by force 

or violence assault, resist, oppose, molest, hinder, or obstruct any 
officer of the army, navy. Or marines, being duly employed for the 
prevention of smuggling, and on full pay, or any officer of customs 
or excise, or other person acting in his or their md or assistance, or 
duly employed for the prevention'of smuggling, in the due execution 
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of his or their office or duty, such person, being thereof convicted, 
shall be transported for seven years, or sentenced to be imprisoned in 
any house of correction or common gaol, and kept to hard labour 
for any term not exceeding three years, at the discretion of the court 
before whom the offender shall be tried and convicted as aforesaid. 

Indietinent. 

Commencement as ante, p. 441]—in the counter aforesaid, unlaw¬ 
fully did, by force and violence, assault and resist {^^assault, resist, 
(wpose, molest, hinder, ohstruct**) one J. N., the said J. N. then and 
there being an officer of the customs, (“see the last precedent but one), 
and in the due exercise of his office and duty as such officer; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. As to the 
venue, see ante, p. 19. 

Misdemeanor, transportation for seven years, or imprisonment toith 
hard labour not exceeding three years, 8 9 Viet, e. 87, s. 6. 

Evidence. 

Prove that the defendant, with force and violence, assaulted and 
resisted J. N. And prove the other allegations in the indictment in 
the same manner as in the two last cases. 


Sect. 4. 

FALSE IMPRISONMENT. 


Indictment for an Assault and False Imprisonment. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., labourer, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, with force and arms, at the pa¬ 
rish aforesaid, in the county aforesaid, in and upon one J. N., in the 
peace of God and of our lady the Queen, then and tliere being, did 
make an assault, and him the said J. N. then and there did beat, 
wound, and ill treat, and*him the said J. N. then and there unlaw¬ 
fully and injuriously, and against the will of the said J. N., and also 
against the laws of this realm, and without any legal warrant, autho¬ 
rity, or reasonable or justiciable cause whatsoever, did imprison, and 
detain so imprisoned there for a long space of time, to wit, for the 
space of ten houra then next following'*, and other wrongs to the 
said J. N. then and there did, to the great damage of the said J. N., 
and ag inst the peace of our lady the Queen, her crown and dignity. 
If any money were extorted from the prosecutor for setting hipi, at 
liberty, add an averment of immediately after the above asterisk, as 
thus: then next following, and until he the said J. N. had paid 
to the said J. S. the sum of five pounds and five shillings, of the 
monies of the said J. N. for his enlargement; and other wrongs, &c. 
as above. Add a count for a common assault, as ante, p. 441. 
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Misdemeanor common law, punishable with fine or imprisonment, 
or hath, 

Evidence for the Prosecution. 

All the prosecutor has to prove is the imprisonment; it is for the 
defendant to shew that he was justified in what he did, and that t]^e 
imprisonment was lawful. 

And every confinement of the person is an imprisonment, whether 
it be in a common prison or in a private house, or in the stocks, or 
even by forcibly detaining one in the public streets. 2 Inst. 589 ; 
Cro. Car. 210; Com. Dig., Imprisonment, (G). Where a magi- 
, strate’s warrant has been shewn to a party, who goes before a magi¬ 
strate at the desire of a constable, without further compulsion, this, 
it seems, is a sufficient imprisonment. Chinn v. Morris, 2 C. P. 
361 : Pocock v. Moore, Rg. M. N. P. 321. But where the war¬ 
rant is used merely as a summons, and the party voluntarily goes 
before the magistrate, this, it seems, is not an imprisonment. 2 N. 
iZ. 211 ; Rg, S; M. N. i>. 26; 6 G. 528; 9 Dowl. R. 668. 
Where a man who had an idiot brother bed-ridden in his house kept 
him in a dark room without sufficient warmth or clothing, it was 
holden not to be an imprisonment. R. v. Smith, 2 C. df P. 449. 

If the prosecutor fail in proving the imprisonment, he may pro¬ 
ceed to prove the second count for the assault and battery, as directed 
ante, p. 442 et seq. 

Evidence for the Defendant. 

The defendant must either prove that he did not imprison J. N. 
at all, or he must justify the imprisonment. The grounds upon 
which an imprisonment can be justified may be considered under the 
following heads;— 

Arrest under Civil Process '^ —An arrest under a capias ad respon¬ 
dendum issuing out of any of the superior court'*, if regular and I’e- 
gularly executed, may be justified, nut only by the officer who made 
it, but also by the plaintiff and his attorney, whether in fact there be 
a cause of action or not; for, if there be no cause of action, the party’s 
only remedy is against the plaintiff, by action on the case for mali¬ 
ciously holding him to bail. Belk v. Broadbent, 3 T. R. 183 : Row¬ 
land V. Veale, Cotop. 18. In order to justify under such process, 
however, it is essential to shew that it was returned. Cowp. 18; 2 
TZo. Abr. 663, pi. 9, 18; Fortesc. 379. 

An arrest for a ca. sa. out of a superior court, if regular and regu¬ 
larly executed, may be justified by the officer who executed it, whe¬ 
ther there be a judgment to warrant it or not; 1 Lev. 95; 3 Ijev. 20 ; 1 
Salk, 409 ; but if the plaintiff or his attorney would justify under it, 
he must shew such a judgment as would warrant it; per Holt, C. J., 
Carth. 443 ; Barker v. Braham, 3 W"ils. 368 ; 2 W. Bl. 866 ; and 
therefore, where a ca. sa. was sued out on a judgment against an ad • 
misistratrix, without suggesting a devastavit, it was holden, that false 
imprisonment would lie against the plaintiff mid his attorney. Ih. 
But it is not necessary that a ca. sa. should be returned in order to 
justify under it, as is the case under mesne process. Rowland v. 

Veale, Cowp. 18. 

As to process out of on inferior court, it must appear that the 
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court had jurisdictiction of the cause of action, 10 Co. 76 a, G8 £; 
and see 3 Leo. 141, 243; T. JoneSf 165, and that the process was ex> 
ecuted within the jurisdiction, 3 Lev. 243, in order to justify either 
the officer or the party. 

But if the writ or warrant he void upon the face of it, as if, for¬ 
merly, there were no more than one term between the teste and re¬ 
turn of mesne process, 3 Wils. 341; 2 W. Bl. 845, or if the officer’s 
name be inserted in the warrant after it is sealed, 2 Wih. 47, or if 
the writ be executed after the day on which it expires, 2 Esp. 585, 
or on a Sunday, 29 <7. 2, c. 7, s. 6, it will be no justification to the 
person arresting under it. So, an arrest of A. B. cannot be justified 
under a writ against C. D., JSardr. 323 ; Moot'y 457 ; 2 Selw. N. P. 
850, even although it may be proved that A. B. was the person 
actually intended to be arrested, although misnamed in the writ, 
8 East, 328; see 6 T. JR. 234, unless, indeed, it be satisfactorily 
shewn that he was known as well by one name as the other. 8 East, 
328. In this respect, however, there is a distinction between mesne 
and final process, for, in the latter case, the party is estopped by the 
judgment from denying the name by which he is sued. Reeves v. 
SleOer, 7 B. C. 487; 2 Man. Ry. 265. But neither the officer 
nor the party is subject to an indictment for false imprisonment for 
arresting a person privileged from arrest, whether the privilege be 
permanent, 2 Doug. 671, or temporary, 2 W. Bl. 1190 j and see Id. 
1195. 

Arrest under Warrant."] —A warrant from a magistrate having 
general cognisance of the matter of it, will justify the officer in exe¬ 
cuting it, whether there be any grounds in fact for granting it or 
not; Shergold v. Holloway, 2 Str. 1002; but, on the contrary, if 
the magistrate have not cognisance of the matter of the warrant, if, 
for instance, he granted a warrant to take up J. N. to answer in a 
plea of debt, the constable would not be justified in arresting him. 
Id .; and see Com. Dig., Imprisonment, (H) 8, 9. The warrant must 
be executed within the proper jurisdiction; formerly, if a warrant 
were granted generally, it could only be executed within the district 
for which the constable was appointed, although it was otherwise 
when it was granted to a constable by name ; but now, by stat. 5 G. 
4, c. 14, s. 6, constables may execute process out of their districts, 
vrithin the jurisdiction of the justice granting or backing the war¬ 
rant. So, a conviction by a magistrate having competent jurisdic¬ 
tion over the subject-matter of it, upon which the party nas been 
arrested, is, until reversed or quashed, conclusive evidence in favour 
even of the magistrate, in a prosecution against him for false im¬ 
prisonment. 7 T. R. 6^1, n. 

Arrest loithout Warrant.] —A justice of peace may apprehend, or 
cause to be apprehended by a verbal order merely, any person com¬ 
mitting a felony or breach of the peace in his presence. 2 Hale, 86. 

The sheriff or coroner also may apprehend any felon within 4he 
county, without warrant. 4 Bl. Com. 289. 

A constable may arrest any one for a breach of the peace in his 

f iresence, and keep him in his house or the stocks until he can bring 
lim before a magistrate. 1 Hale, 587: see Cook v, Nethercote, 6 Cl ^ 
P. 741. So, a constable may justify arresting a man upon a reason- 
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able charge of felony, although it afterwards appear that the man is 
innocent, or even that no felony was in fact committed. Samuel v. 
Payne^ Doug. 359; Cowes v. Dunhary 2 C. 4* P. 565. See R. v. Fordy 
R. (Sf R, 329: R. v. Thompsotiy 1 Mood, C. C. 80. (^See antCy p. 423). 
So, where a felony has been actually committed, a constable may 
arrest a man upon a reasonable suspicion of his having committed 
it; 2 Inst. 52 ; 1 Haley 90, 91, 92; Ledwith v. CatchpoUy Cold, 291; 
and it has been holden, that the question of reasonable suspicion is 
matter of law, and should not be left to the jury. HUl v. YcUeSy 2 
MooVy 80: and see Moor v. KayOy 4 Taunt, 34. 

, A watchman or beadle may arrest and detain in custody, for exa¬ 
mination, any person whom he finds in the streets at night, and 
whom there is reasonable ground to suspect of felony, although there 
be no proof of a felony actually committed. Lawrence v. Ilcdgery 3 
Taunt. 14: and see 2 Haley 98 ; 2 Inst. 52 ; 7 G. 4, c. 143, s. 73. 

A private person, and, a fortioriy a peace officer, if a felony be 
committed, or a dangerous Avound given in his presence, is not only 
justified in arresting, but is bound by law to arrest the felon. 2 
Hawk. c. 12, .f. 1. So, he is justified in restraining persons com¬ 
mitting an affray; but he cannot arrest any person concerned in it 
after the affray is over, for in that case a warrant is necessary. 2 
Inst. 52. So, he may arrest any man about to commit a felony or 
treason, or any act which would manifestly endanger anothci‘’s life, 
and detain him until the intent be presumed to have ceased. 2 
Hatvk, c. 12, s. 19 ; 2 Ro. Abr, 559, (E) ; Hancock v. Bakery 2 B. 
P.’’260. So, upon a reasonable suspicion he. may arrest another for 
felony; R. v. Hunty 1 Mood. C, C. 93; but he does it at his peril; 
for, if the party be innocent, the person arresting is guilty of a false 
imprisonment. Stonehmtse v, Elliotty 6 T, R. 315. 

Persons found committing any offence against the statute 7 8 

(r. 4, c. 30, the Malicious Injuries Act, may be apprehended without 
warrant by any peace officer, the owner of the property, his servant, 
or person authorized by him. 7 8 6?. 4, c. 30, a. 28: see R. v. 

Frasery 1 Mood, C. C. 419. So, with respect to offences against the 
Larceny Act, 7 *Sy 8 G. 4, c. 29, s. 63, and the Game Act, 9 G. 4, c. 
69, s. 2 : and by stat. 3^4 TF. 4, e. 53, s. 53, persons making fires 
or signals to smuggling vessels may be apprehended by any person. 
By me Vagrant Act, 5 G. 4, c. 83, s. 6, ^rsons offending against that 
act may be apprehended. Similar provisions are contained in many 
local acts, with respect to particular subjects. 

Arrest for a ContemptJ\ —If a contempt be committed in the face 
of a court, (as, by rude and contumelious behaviour; by obstinacy, 

S pverseness, or prevarication; by breach of the peace, or any wilful 
isturbance whatever), the judge may order the offender to be in¬ 
stantly apprehended and imprisoned, at his (the judge’s) discretion, 
without any further proof or examination. 2 Hawk. c. 22; 4 Bl, 
Com. 282, 283; 1 Taunt, 146. See Cropper v, HortoUy 8 D. if. 
166. • 

Arrest after an EscapeJ] —In civil cases, where a person in custody 
in execution escapes, if it be a negligent escape, the gaoler or officer 
may retake him ; if voluntary, a retaking Avould be a false imprison¬ 
ment. 1 Saund, 35,; 1 Sid. 330; 1 Shew, 174; Atkinson v. JamesoHy 
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6 T. a. 26. Where a person in custody upon mesne process escapes, 
if the escape be negligent, the gaoler or officer may retake him ; if 
voluntary, he cannot. 

In criminal cases, where a prisoner escapes, if the escape be ne¬ 
gligent merely, the gaoler or officer may retake him, at any time, 
without warmnt; Dalt. c. 169; if voluntary, he cannot afterwanls 
bo retaken by virtue of the same warrant under which he was at first 
arrested, 2 Hawk. c. 13, s. 9, but he may be retaken on a fresh 
warrant, or without warrant in cases where he might have been 
arrested without warrant originally. 

Arrest under other Authority .]—Where a feme covert appeared be¬ 
fore a justice of peace as a material witness in a case of felony, it was 
holden that he was justified in committing her until the sessions, 
upon her refusing to appear at the sessions to give evidence, or to 
find sureties for her appearance. Bennet v. Watson^ 3 ilf. Sef. 1. 
So, a magistrate may commit for re-examination ; but if the com¬ 
mittal be for an unreasonable time, the warrant of commitment is 
virtually void, and the commitment is an imprisonment. Davis v. 
CJa^er, 6 Man. Ryl. 63; 10 i?. (7. 28. 

Commissioners of bankrupt have, in certain cases, authority to 
commit. I 2 W, 4, c. 66, s, 7. If they act beyond the limits of 
their authority, it amounts to an imprisonment; but, if they act 
within the limits of their authority, though from an erroneous or 
mistaken judgment, it is otherwise. Doswell v. Impey, 1 B. C. 
168 ; 2 D. &; R. 360. They could not commit for contempt, in re 
Faulkner^ 2 <7., M.y R. 626, until the recent stat. 6 6 Viet. c. 122, 

8. 66, gave them all the powers and privileges of a court of record. 
See Watson v. Bodelly 14 M. W. 67. 

Officers in the army and navy have, in many instances, authority 
to imprison soldiers and seamen under their command. But false 
imprisonment has been holden to lie against a superior officer, where 
the imprisonment at first was legal, but was afterwards aggravated 
with many circumstances of cruelty, and continued beyond all ne¬ 
cessary bounds. Wall v. MacnamarUy 1 T. R. 636, dt. So, where 
a seaman was confined by his captain for three days, for a supposed 
breach of duty, and was then liberated Iw him, without being brought 
to a court martial, it was holden, that raise imprisonment would lie. 
Swinton v. Molloyy 1 T. R. 637, cvt. 

An arrest and detention under an impress warrant may be lawful, 
but the party executing it does so at his peril; for if he take a man 
not liable to be impressed, as, for instance, a person who has never 
served at sea, he is guilty of false imprisonment. Flewster v. RoyUy 
1 Camp. 187. 

Where a ship is taken hand fide as prize, the necessary imprison¬ 
ment of the crew, in such a case, is not to be deemed a false im¬ 
prisonment, although it afterwards turn out that the ship was not 
liable to capture. Le Cam v. JEden, 2 Douy. 694. , 
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ARBKSTINO A CLERGYMAN GOING TO PERFORM DIVINE SERVICE. 


StcOute. 

9 G. 4, c. 31, s. 23]—Enacts, that if any person shall arrest any 
clergyman upon any civil process, while he shall be performing di¬ 
vine service, or shall, 'with the knowledge of such person, be going 
to^perforin the same, or returning from the performance thereof, 
every such offender shall be guilty of a misdemeanor, and, being 
convicted thereof, shall suffer such punishment, by fine or imprison¬ 
ment, or by both, as the court shall award. 

Tndictmera, 

Commencement aw j?. 441]—in the county aforesaid, unlaw¬ 
fully did arrest one J. N., a clergyman, upon cei*tain civil process, 
whilst he the said J. N., as such clergyman as aforesaid, then and 
there was going to perform divine service, he the said J, S. then and 
there well knowing that the said J. N. was then and there a clergy¬ 
man, and was so going to perform divine service as aforesaid ; against 
the fonn of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

Misdemeanor, fine or imprisonment, or both. 9 G. 4, c. 31,«. 23. 

Evidence. 

Prove that J. N. is a clergyman, and that he was arrested upon 
civil process by the defendant, as stated in the indictment. If the 
charge be for arresting J. N. while going to perform, or returning 
from the jierformance of divine service, prove that the defeiidant 
knew that J. N. was so going or returning. 

— 

ABDUCTION. 


OF A WOMAN ON ACCOUNT OF HER FORTUNE. 


Statute. 

9 G. 4, c. 31, s. 19]—Enacts, that where any woman shall have 
any interest, whether legal or equitable, present or future, absolute, 
conditional, or contingent, in any real or personal estate, or shall be 
an heivess, presumptive or next of kin, to any one having such in¬ 
terest, if any person shall, from motives of lucre, take away or de¬ 
tain such woman against her will, with intent to marry or defile her, 
or to cause her to be married or defiled by any other person, every 
such offender, and every pemon counselling, aiding, or abetting such 
offender, shall be guilty of felony, and, being convicted thereof, shall 
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be liable to be transported beyond the seas for life, or for any term 
not less than seven years, or to be ipoprisoned, with or without hard 
labour, in the common gaol or house of correction, for any term not 
exceeding four years. 


Indictmmt. 

Middlesex, to wit:—The jurors for our la^ the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of Au^st, in the ninth year of the reign of 
our sovereign lady Victoria, with force and arms, at the parish afore¬ 
said, in the county aforesaid, feloniously, and from motives of lucre, 
did take away and detain (“ take aicay or detain ”) one A. N., against 
her will, she the said A. IS. then and there having a certain present 
and absolute interest interest^whether legal or equitable^ present 

or future^ absolute^ conditional, or contingent**) in certain real estate, 
real or personal estate**), with intent her the said A. N. to marry, 
to marrg or defile, or to cause Jeer to be married or defiled by any 
other person **); against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. Add a count stating generally the nature of some part of the 
property, and, if the intent he doubtful, add counts varying the intent. 
Formerly, if a woman was taken away forcibly in one county, and was 
married or defiled with her own consent, without any continuing force, in 
another county, the offence was not complete in either county, and the 
offender could not be indicted; M. v. Gordon, 1 Russ. 707 ; but now, 
as actual marriage or defilement is not necessary, this difficulty cannot 
occur. 

Felony, transportation for life, or not less than seven years, or imprison¬ 
ment, with or without hard labour, not exceeding four years, 9 G, 4, c. 
•31, s. 19. This offence is not triable at any quarter sessions. 5^6 Viet, 
c. .38, s. 9, (^ante, p. fJ9). 


Evidence, 

Prove that the defendant took away and detained A. N. against 
her will. If she be taken away in the first instance with her own 
consent, but afterwards refuse to continue with the offender, and be 
forcibly detained by him, the offence is within the statute. See 1 
Hawk. c. 41, s, 7. So, it will be within the statute, if, having been 
forcibly taken away, she be afterwards married or defded with her 
own consent; for the offender is not to escape from the provisions of 
the statute, by having prevailed over the weakness of a woman 
whom he or^inally got into his power by such base means. Ful- 
wood*s case, Cro. Car. 488 ; Swmden's case, 6 St. Tr. 460; 1 Hale, 
GGO. And though she be taken away and married with her own 
consent, yet, if this be effected by means of fraud, it would seem to be 
a case wdthin the statute ; for she cannot, whilst under the influence 
of fraud, be considered to be a free agent. R. v. Wakefield, Lan¬ 
caster Assizes, 1827. Prove, also, that A. N. had the interest stated 
in the indictment, from which the motives of lucre may be presumed. 
Prove the intent stated in the indictment by the declarations or acts 
of the defendant, or by circumstances from which the intent may be 
inferred. See Reg. v. Barratt, 9 (7. P. 387. Under the old law, 
the woman must have been married or defiled, but this is no longer 
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necessary, the intent to marry or defile being sufficient. The woman, 
though married, may be a witness against ^e offender; for, though 
his wife /octo, she is not so de jure. 1 Hahf 661; 4 Com. 209; 
Broion's cascj Ventr. 243 ; 3 JCeb. 193; R. v. Wakefield, ubi supra. 
And, for the same reason, she is a competent witness for him on a 
prosecution for this offence, though she has cohabited with him from 
the day of the marriage. R, v. Perrp, 1 Hawk, c. 41, 13; 1 Russ, 

710 ; 1 East, P. C. 464. 

If the jury are not satisfied that the defendant was actuated by 
motives of lucre, but it bb proved that he used force in taking the 
woman away without her consent, he may be convicted of an assault 
tmder the stat.7 W,4^1 Viet, e, 86, s. 11, {ante,p. 253). 

■ ♦ '■ 

OF A GIRL TJNDjSR SIXTEEN YEARS OF AGE. 


Statute, 

9 G. 4, c. 31, s. 20]—Enacts, that if anjr mrson shall unlawfully 
take, or cause to be taken, any unmarried girl, being under the 
age of sixteen years, out of the possession and against the will of 
her father or mother, or of any other person having the lawful 
care or charge of her, every suen offender shall be guilty of a mis¬ 
demeanor, and being convicted thereof, shall be Hable to suffer such 
punishment, by fine or imprisonment, or by both, as the court shall 
award. 

Indictment, 

Commencement as in the last preeedentj —in the county aforesaid, 
unlawfully did take and cause to be taken one A. N. out of the 
possession and against the will of R. N., her father, (“ (Mt of the 
possession and against, the will of her father or mother, or any other 
persons having the lawful care or charge ofheP'*'), she the said A. N. 
then and there being an unmarried girl, under the age of sixteen 
years, to wit, of the age of fifteen years; against the fonn of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. The allegation, “ being an 
unmarried girl,^* is sufficient. R. v. Moor, 2 Lev. 179 : R. v. Boycdl, 
2 Btir. 832. 

Misdemeanor, fine or imprisonment, or both, 9 G. 4, c. 31, s. 20. 

This offence is not triable at any quarter sessionf. 5 Sj 6 Viet. c. 35, 
s, 1, {ante, p, 69). 

Evidence. 

Prove that the defendant took A. N. out of the charge of her 
father, or of some person having the lawful care or charge of her. 
It is dn offence within this statute to take away a natural daughter 
under sixteen from the custody of her putative father. 1 Hawk, c, 
11, s, 14; R, V. Cornfield, 2 Sir, 1162: R, v. Sweeting, 1 East, 
P. C. 467. Upon the death of the father, the mother retains her 
autliority, though she marry ^ain, unless the father has disposed 
of the custody of his child to others; the assent of the second hus- 
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band is not material. Rateliji*s case^ 3 Co. 39. Prove also that 
she was taken away against the will of the verson who had the care 
or charge of her. If the defendant induce the parents, by false and 
fraudulent representations, to allow him to take the child away, this 
is an abduction within the statute. Rtg. v. UopkinSy C. 8^ Mur. 264. 
It seems to be doubtful w’hether, if the parent once consent, but ’ 
afterwards dissent, a subsequent taking away can be said to be against 
the will of the parent. Calthorpe v. AsteV^ 3 Mod. 169; 1 Ectst, 
P. C. 457. And it is not clear from the statute w^hether it would be 
an ofience to take away a girl against the consent of her parent, but 
by the consent of one who has the temporary care of her. 1 East^ 
P, C. 457. Prove that she was under ine age of sixteen years, and 
unmarried. It is no defence that the defendant did not know her to 
be under sixteen, or might suppose from her appeal ance that she was 
older. Reg. v. Robins^ 1 C. iSf K. 461. If she was under the age of 
ten years, and taken away by force or fraud, the defendant must be 
indicted as in the next precedent. 

The act is positively prohibited, and therefore the absence of a 
corrupt motive is no answer to the charge. So, it vras held to be no 
legal excuse that the defendant made use of no other menus than 
the common blandishments of a lover, to induce her to elope 
with and marry him. R. v. TwistleUm^ 1 Len. 267 ; 1 Sid. S87 ; 2 
Keh. 32; 1 Hawi. c. 44, s. 10. Under this statute, however, a mere 
fraudulent decoying or enticing away of the girl, if she goes volun¬ 
tarily, has been held not to be punishable. Reg. v. MeadowSy 1 C. 
(Sf K. 399. But where the defendant went in the night to her fa¬ 
ther’s house, and placed a ladder again.st her window, and held it for 
her to descend, which she did, and eloped with him, this was held to 
be a ** taking of her out of the possession of her father” within the 
statute ; although she had herself proposed the plan to the defend¬ 
ant. Reg. V. R^ns, Id. 466. 


- .. . 

STEAUNG CHILDBEN UNDER THE AGE OF TEN YEARS. 


Statute. 

9 G. 4, e. 31, a. 21]—^Enacts, tliat if any person shall maliciously, 
either by force or fraud, lead or take away, or decoy or entice away, 
or detain any chil#under the age of ten years, with intent to deprive 
the parent or parents, or any other person having the lawful care or 
charge of such child, of the possession of such child, or witli intent 
to steal any article upon or about the person of such child, to whom- 
TOcver such article may belong; or if any person shall, with any such 
intent as aforesaid, receive or harbour any child, knowing the same to 
have been, by force or fraud, led, taken, decoyed, enticed aw’iiy, or 
detained as hereinbefore mentioned ; every such offender, and every 
person counselling, aiding, or abetting such offender, shall be guilty 
of felony, and being convicted thereof, shall be liable to be trans¬ 
ported beyond the_ seas for the term of seven years, or to be im¬ 
prisoned, with or without hard labour, in the common gaol or house 
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of coiTcction, for any terra not exceeding two years, and, if a male, 
to be once, twice, or thrice publicly or privately whipped, (if the 
court shall so think fit), in addition to such iraprisonment: Pro¬ 
vided always, that no person who shall have claimed to be the father 
of an illegitimate child, or to have any right to the possession of such 
child, shall be liable to be prosecuted by virtue hereof, on account of 
his getting possession of such child, or taking such child out of the 
possession of the mother, or any other person having the lawful 
charge thereof. 

Indictment. 

Commencement as ante^ p. 476]—in the county aforesaid, feloniously 
and maliciously did, by force, force or fraud'')^ lead and take 
away (“ lead or take away, or decoy or entice away^ or detain**) one 
A. N., a child then under the age of ten years, to wit, of the age of 
seven years, with intent then and there and thereby to deprive one 
J. N., the father parent or parents^ or any other person having the 
lawful care or charge of such child**) of such child, of the possession of 
the said child ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. {2nd Count .)—And the jurors aforesaid, upon their 
oath aforesaid, do further present, that the said J. S. afterwards, to 
wit, on the day and year aforesaid, with force and arms, at the parish 
aforesaid, in the county aforesaid, feloniously and maliciously did, by 
force, lead and take away the said J. N., a child then under the age 
of ten years, to wit, of the age of seven years, with intent then and 
there and thereby, divei*8 articles, (“ any article upon or about the 
said childy to whomsoever such article may belong**)^ that is to say, one 
necklace of the value of twenty shillings, stating the articlesj, 
then and there upon and about the person of the said child, feloni¬ 
ously to steal, taxe, and carry away ; against the form of tlie sta¬ 
tute in such case made and provided, and against the peace of our 
lady the Queen, lier crown and dignity. Add counts stating that the 
defendant did “ by fraud entice away,” or, “ did by fraud detain,” or, 
“ did by force detain,” if necessary. 

Felony^ transportation for seven years, or imprisonment with or 
without hard labour, not exceeding two years; and, if a male, to he once, 
twice, or thrice pMicly or privately whipped, in addition to the imprison¬ 
ment, if the court shall think Jit. 9 0. 4, c. 31,21. 

Evidence. 

Prove that the defendant took and enticed the child away that 
the child was under the age of ten years; and prove the intent from 
circumstances from which the jury may infer it. Proof that J. N, 
was the father of the child will prove the intent stated in the first 
count, because the natural consequence of taking the child must be 
to deprive the father of its possession. The defendant may prove 
that l^e claimed to be the putative father, or to have a right to the 
possession of the child ; for such persons are specially exempted from 
the operation of this section of the act. 9 O. 4, c. 31, s. 21. 
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Sect. 6. 
RAPE. 


RAVISHINa WOMEN. 


Statute. 

* • 

9 G. 4, c. 31, s. 163—Enacts, that every person convicted of the 
crime of rape shall suffer death as a felon. 

Sect. 183—Whereas, upon trials for the crimes of buggery and of 
rape, and of carnally abusing girls under the respective ages herein- 
beWe mentioned, {s. Vljpost,p,4SIS)f offenders ti'equently escape by 
reason of the difficulty of the proof which has been required of the com¬ 
pletion of thoseseverm crimes; for remedy thereof be it enacted, that 
it shall not be necessary, in any of those cases, to prove the actual 
emission of seed in order to constitute a carnal knowledge, but that 
the carnal knowledge shall be deemed complete upon proof of pene¬ 
tration only. 

4 5 Viet. c. 56, s. 3— Commutation of Punishment]—Remtes the 
9 G. 4, c. 31, 16 17, and enacts^ that from and after the com¬ 

mencement of this act, [Ist Oct. 18413, if any person shall be con¬ 
victed of any of the said offences hereinbefore last specified, such 
person shall not be subject to any sentence, judgment, or punish¬ 
ment of death, but sliall, instead ojt the sentence or judgment in and 
by the said act hereinbefore last recited, ordered to be given or aw^arded 
against persons convicted of the said last-mentioned offences, or any 
of them rei^ectively, be liable to be transported beyond the seas for 
the term of his natural life. 


Indictment. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in tlie county of 
M., labourer, on the third d^ of August, in the mnth year Of the 
reign of our sovereign lady Victoria, with force and arms, at the 
parish aforesaid, in ^e county aforesaid, in and upon one A. N., in 
the peace of God and our lady the Queen then and there being, 
violently and felonioudy did make an assault, and her the said A. N. 
then and there violently and against her will feloniously did ravish 
and carnally know; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. An Indictmmt is good which charges that A. com¬ 
mitted a and thcet B. was present aiding and abetting Mm in 
the commission of the felony; for the party aiding may he charged 
eithery as he wm in law, a principal in the first degree, or as he was 
in fact, a principal in the second degree. Reg, v. Grisham, C. Sf 
Mar. 187. A general convktion of a defendant, charged both as prin- 
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cipal in the first degrw and €ts an aider and abettor of other men in 
rape, is valid on the count charging him as principal. And on such an 
indictment, evidence may be given of several rapes on the same tooman, 
at the same time, by the defendant and other men, each assisting the 
other in turn, without putting the prosecutor to elect on which count to 
proceed. R. v. Folkes, 1 Mood. G. C, 344: R. v. Gray, 7 C. S^P, 164. 

An indictment charging that the drfendant in and upon A. R., **fe~ 
. loniously and violently did make {omitting the words *^an assaulv^~\, 
and her the said A. B. then and there, against her wiU, violently and 
feloniotisly did ravish and oamaUy know,** S^c,, was held su^dent in 
arrest of judgment, Reg: v, Allen, 2 Mood, C. C. 179; 9 C. Sf P. 621. 
nte omission of the ** camaliter cognovit** makes the indictment bad on 
• demurrer, but, as it seems, not after verdict. R. v, Warren, 1 Russ. 
686 . 

Felony, transportation for life. 4^6 Viet. e. 56, s. 3. This offence 
is not triable at any quarter sessions. Id. s, 6; see also 5^6 Fecf. c. 
38, s. 1, {ante,p. 69). 

Evident. 

That J. /S'.] —If it be proved that the defendant is under the age 
of fourteen years, he must he acquitted, whatever may be the nature 
of the evidence against him; for a boy under the age of fourteen 
years is presumed by law incapable to commit a rape; 1 Hale, 631; 
and this presumption is not affected by the statute 9 G^.4, c.31,«. 
18. R. V. Groon^idge, 7 C. ^ P. 582. Nor is evidence admissible 
against him, to shew that in fact, he has attained the full state of 
puberty, and was capable of committing the crime. Reg. v. Philips, 
S C. ^ P. 736: Reg. v. Jordan, Q C. ^ P, 118. But he may on this 
indictment be convicted of an assault, under stat. 7 W. 4^1 Viet, 
e. 85, 11, (ante, p, 253), and have sentence of imprisonment with 

hard labour. Reg, v. Brimilow, 2 Mood, C. C. 122; 9 (7. (Sf P. 366. 
A husband, also, cannot be guilty of a rape upon his wife. 1 Hale, 
629. But in both cases they may be principals in the second degree, 
and punished for being present aiding and abetting. Id. 629, 630. 
See It. V. Eldershaw, 3 <Sf P. 396, (ante,p. 11). 

The said A. N. violently and against her will ."}—It must be proved 
that the i-ape was committed on A. N. against ner will; and which 
of course implies violence. If, however, she yielded through fear of 
death or duress, it is rape. 1 Hawk. 41, s. 6. Or if the connexion took 
place wdien she was in a state of insensibility from liquor, having 
been made drunk by the prisoner, (though the liquor was given only 
for the purpose of exciting her), it is a rape. Reg. v. Gamplin, 1 G. 

K, 746. And it is no excuse that she consented at first, if the 
offence was afterwards committed by force or against her will; ncr 
is it any excuse tliat she consented after the fact. Id. s, 7. Even that 
the woman was a common strumpet, or the concubine of the ravisher, 
is no excuse; 1 Hale, 729; although such circumstances should cer¬ 
tainly operate with the jury as to the probability of the fact that 
connt^ion was had with the woman against her consent. 

Having carnal knowledge of a woman, under circumstances which 
induce her to suppose it is her husband, was held by a majority of 
the judges not to amount to a rape; but several of the minority in¬ 
timated, that, should the point again occur, they would mrect the 
jury to find a special verdict. R. v. Jackson, R. ^ R. 487. In Reg. 

T 
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V. SaunderSf 8 C.S^ P, 265, and Reff. v. WilUams, Id. 286, where 
the defendants were indicted for rapes under similar circumstances, 
Ghtmep and Aldersmy Bs., directed an acquittal for the rape, but 
held that the defendants might be convicted of the assault under 
the stat. 7 W. 4 1 Viet. e. 85, s. 11, (ante, p. 253); and the judges 

afterwards held, that, upon such conviction, hard labour mightlie . 
added to the sentence of imprisonment. See R^. v. Stardon, 1 G.S^ 
jsr. 415. 

The party ravished is a competent witness to prove this and every 
other part of the case, but the credibility of her testimony, and how 
far she is to be believed, must be left to the jury, upon ^e circum¬ 
stances of fact that concur in her testimony. For instance, if the 
.witness be of good fame; if she presently discovered the offence, 
and made search for the offender; if the party accused fled for it; 
these and the like are concurring circumstances, which give greater 
probability to her evidence. But, on the other hand, if she be of 
evil fame, and stand unsupported by the testimony of others; if she 
concealed the injury for any considerable time after she had oppor¬ 
tunity to complain; if the place where the fact was alleged to have 
been committra were such that it was possible she might have been 
heard, and she made no outcry; these and the like circumstances 
carry a strong, but not conclusive presumption, that her testimony 
is fuse or feigned. 4 Bl. Com. 213. And the defendant may give 
evidence of the woman’s notoriously bad character for want of 
chastity or common decency; or that she had before been connected 
with the prisoner himself; but he cannot give evidence of any other 
particular facts to impeach her chastity. R. v. Hodgson^ B. B. 
211; JR. y. Clarkey 2 Stark. 243; R. v. Barkery 8 C. 8^ P. 589; R. 
V. Martiny 8 C. 8^ P. 562. But if, on cross-examination, she deny 
having had intercourse with other men than the prisoner, those men 
may be called to contradict her. Reg. v. Rohmsy 2 M. ^ R^. 512. So, 
what she herself said so recently after the fact as to preclude the pos¬ 
sibility of her being practised on, has been holden to be admissible 
in evidence as a part of the transaction; but the particulars of her 
complaint are not evidence of the truth of her statement; R. v. 
BrameTy 1 Hasty P, C. 444; R. v. Clarkey 2 Stark. 241; Reg. v. 
Megsoiiy 9 C. ^ P. 420; Reg. v. Chittridgey Id. 471; and cannot be 
asked in her examination in chief or proved by other testimony: 
and though she may be asked whether sne named a person as having 
committed the ofience, it has been ruled she cannot be asked whose 
name was mentioned. Rm. y. Oshomoy C. ^ Mar. 622. Biit the 
soundness of this rule has oeen questioned. See Reg. v. Walkery 2 
M. 8^ Rob. 212. 

Bid ravish and cemuU^ know.'\ —To constitute the offence of rape, 
there must be a penetration. R, v. Hilly 1 Easty P. C. 439. 

_ Any, the slightest, penetration will be sufficient; where a penetra¬ 
tion was proved, but not of such a depth as to injure the hymen, still 
it was holden to be sufficient to constitute the crime of rape. ' R. v. 
Russeny 1 Easty P. C, 438, 439 ; see Reg. v. M^Rue, 8 C. ^ P. 541. 
In a recent case, however, where it appeared that the hymen was 
not ruptured, Gurnegy B., ruled that the penetration was not suffi¬ 
cient to constitute the offence. R. v. Gammony & C. ^ P. 321 ; but 
that case has since been expressly overruled. Beg. v. HwgheSy 2 
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Mood. C, C. 190; 9 C.Sf P. 752: gee tdso Biff. y. Lineg, 1C. 8^ K. 
393. 

Before the recent statute, it was also necessary to prove emission, 
which might he proved either positively, by the evidence of the 
woman that she fm it; or it mi^t be presumed from circumstances, 
as, for instance, that the defendant, after having connexion with the 
prosecutrix, arose from her voluntarily, without being intemmted in 
the act. Jt. V. Harmumd, 1 Eastj P. C. MO : B. v. Sheridan, 1 JSast, P. 
C. 438: B. v. Burrows,, B. B. 519. But it is not now necessary to 
prove the actual emission of seed, in order to constitute a carnal 
knowledge; but the carnal knowledge sh^ be deemed complete upon 
proof of penetration only. 9 G. 4, e. 31, s. 18. And even though 
the jury negative the emission, or the circumstances be proved to have 
been such as that no emission did or could take place, the oiFence 
is complete if the penetration be proved. A. v. Cox, 1 Mood. C, C. 
337 ; 5 C. ^ P. 29? : B. V. Beckspear, 1 Mood. C. C. 342 : B^, v. 
Alim, 9 C. ^ P. 31. 

If the evidence b defective in not making out the penetration, &c., 
the defendant may be convicted of the assault. 7 W. 4^1 Vu^, c. 
85, s. 11, {ante, p. 253; see p. 258). 

■ 

KAVISHINO CHILDREK. 


Statutes, 

9 G. 4, e, 31, g, 173 —Enacts, that if any person shall unlawfully 
and carnally know and abuse any girl under the age of ten years, 
every such offender shall be guilty of felony, and, being convicted 
thereof, shall suffer death as a felon; and if any person sWl unlaw* 
fully and carnally know and abuse any gii'l, being above the age of 
ten years, and under the age of twelve years, every such ofPender 
shall be guilty of a misdemeanor, and, being convicted thereof, shall 
be liable to be imprisoned, with or without hard labour, in the 
common gaol or house of correction, for such term as the court shall 
award. 

4 4* 5 Vki, c, 56, s. 3.3— (Ante, p. 480). 


Indictment for carnally cdntsing a Child under Ten Years. 

Commmcmmt as in the hat precedent ^—^in and upon one K. -'B,, 
an infant under the age of ten years, to wit, of the age of nine years, 
in the peace of Gnd and our l^y the Q^ueen then and there being, 
feloniously did make an assault and her the siud A. N. then and 
there .feloniously did unlawfully and carnally knaw'^and abuse; 
against the form of the statute in such case mMe and provided, and 
against the peace of our lady the Queen, her crown and dignity. 

Felony, transportation for life. 4t 8^ 6 Viet. e. 16, g, 3. This 
offence is not triakHe at ar^ miarter sessions. Id. s, 6: ste also 5 8f6 
Viet. e. 38, g. 1, {ante,p, 69). 
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Evidemse. 

The evidence is the same as in rape, with this exception, that it 
is immaterial whether the act was done with or without the consent 
of the female. The child may be a witness, if she appear suffi¬ 
ciently to understand the nature and moral obligation of an oath. 
^ee antey p. 143). She must be proved to be under ten years of age, 
Where the offence was committed on the 6th of February, 1832, and 
the child’s father proved that on his return home, after an absence of 
a few days, on the ninth of February, 1822, he found the child had 
been born, and was told by the grandmother that she had been bom 
the day before, and the register of baptism shewed that the child 
had been baptized on the 9th of February, 1822 ; this evidence was 
holden not sufficient to prove the age of the child. R, v. Wedgey 5 
C. P. 298. The defendant cannot, on an indictment for this offence, 
(consent appearing qn the part of the girl), be convicted of an assault 
under the 7 W.A Viet, c. 86, s. 11, (antey p.253),’^Reg. v. BankSy 
8 C. Sf P. 674; see Reg, v. Meredithy Id, 689, (onfe, p, 442) ; Reg, v. 
Dapy Q G.S^ P, 722, Sed quare ; see Reg, v. FolkeSy 2M,S^ Roh, 460, 
It does not appear from the report whether, in that case, consent 
was shewn or not. 


Indictment for carnallg knomng and dhitsing a Child edwoe Tm and 

under Twelve Years, 

Commmc&nent as antey p, 480]—^in and upon one A. N., an in¬ 
fant above the age of ten years, and under me age of twelve years, 
to wit, of the age of eleven years, in the peace of God and our lady 
the Queen then and there being, unlawfully did make an assault, 
and her the said A. N. then and there did unlawfully and carnally 
know and abuse; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

MisdemeanoTy imprismmenty mth or without hard Icdxmry for such 
term <ts the court shall award, 9 G, 4, c. 31, s, 17. 

Evidmee, 

4 

The evidence is the same as in rape, with this exception, that 
it will be no defence that the girl consented. If she did not consent 
it will be a rape, and the defendant may be indicted accordingly: 
{antCy p, 480), but the fact of non-consent is no defence to an indict¬ 
ment for this offence. Reg, v. NealCy \ C, ^ K, 691. The child must 
be proved to be above the age of ten years and under the age of twelve 
years. The defendant cannot, on an indictment for this offence, be 
convicted of an assault; the proper form of indictment, if the 
offence be not completed, is at common law, for an attempt te com¬ 
mit the statutable misdemeanor. Reg, v. MartiUy 2 Mood, C, (7.123; 
9C,&;P, 213, 216. 
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ASSAULT WITH INTBNT TO COMMIT A BAPB. 


Statu/te, 

9 O, 4, c. Cl, s. 26.]— (Ante,p, 468). 

* Indktment, 

• Commencement as ante^ p. 480]—^in and upon one A. N., in the 
peace of God and our lady the Queen then and there being, did make 
an assault, and her the said A. N. then and there did beat, wound, 
and ill treat, with intent her the said A. N., violently and against her 
will then and there feloniously to ravish and carnally know, and 
other wrongs to the said A. N., then and there did, to the great 
damage of the said A. N.; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add a count for a commm assault. But see 
R. V. Dawson, 3 Stark, 62. 

Misdemeanor, imprisonment, with or withmt hard labmr, for not 
more than two years, or fine, or hoth ; and to find, if required, sureties 
to keep the peace. 9 G. 4, c, 31, s. 26, {arde, p, 468). 

Eoidence. 

Prove an attempt to commit a rape, the offence being incomplete 
for want of evidence of penetration. To prove the intent, evidence 
of previous attempts to commit the same offence is not admissible. 
R. V. LUyd, T C.^ P, 318. If, upon this indictment, the prosecutrix 
were to prove a rape actually committed, the defendant must be ac¬ 
quitted. See R, V. Harmwood, 1 East, P, C. 411, 440. 


Sect. 7. 


SODOMY. 


Statute. 

9 O, 4, c. 31, s, 161—Enacts, that every person convicted of the 
abominable crime of bu^ery, committed either with mankind or 
with any animal, shall suffer death as a felon. 

Sect. 18.]— {Ante, p. 4S0). 

Indictment for Sodomy, 

Commencement as . ante, p. 480]—in and upon one J. N., then and 
there being, feloniously did make an assault, and then and there 
feloniously, wickedly, and against the order of nature, had a venereal 
affair with the said J. N., and then and there feloniously carnaUy 
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knew him the said J. N., and then and there feloniously, wickedly, 
and against the order of nature, with the said J. N. did commit and 
perpetrate that detestable and abominable crime of buggery (not to 
TO named among Christians); against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felof^y death. 9 G. 4, e. 31, 8. 16. This sentence ma^ he recorded. 
AtG.iyC. 48, {oMCy p. 261). 

T%is offence is not triable at any quarter sessions. 6 Q Viet. c. 38, 
s. 1, ^antCy p. 69). 

JEkbdenee. 

The evidence is the same as in rape, (see oMCyp. 481 seq.)f and, 
as in that case, penetration alone is sufficient to constitute the of¬ 
fence. H. y. R^speojTy 1 Mood. C. G. 342. There are, however, 
two exceptions: Isty that it is not necessai^ to prove the offence to 
have been committed against the consent of the person upon whom 
it was perpetrated; and 2ndlyy both agent and patient (if consent¬ 
ing) are equdly guilty. • In R. v. Wiseman, Fortes. 91, where the 
defendant was indicted for having committed this oflence with a 
woman, a majority of the judges held that this was within the sta¬ 
tute, but two or three of them held that it was not; no opinion was 
publicly given. See Reg. v. Jellymcm, 8 C. P. 604. If it be 
committed on a boy under fourteen years of age, it is felonv in the 
f^ent only; 1 llalcy 670 ; 3 Inst. 69; and the same, it should seem, 
as to a girl under twelve. 

Where the defendant forced open a child’s mouth, and put in his 
private parts, and proceeded to the completion of his lust, &e judges 
were of opinion that this did not constitute the offence of sodomy. 
R. y. Jc^Sy R, 4) R> 331; 1 Russ. 698. The defendant may be 
convicted of the assault, if the evidence fail to make out the entire 
charge against him. 7 W. 4 Sf 1 Viet, e, 86, s. 11, (ante, p. 263). 


Indictment for Bestiality. 

Cmmmcement as antCyp. 487]—^in the county aforesaid, with a cer¬ 
tain cow [“ any animal then and there being, feloniously, wick¬ 
edly, and against the order of nature, had a venereal affair, and then 
and there feloniously, wickedly, and against the order of nature, 
carnally knew the said cow; and then and there feloniously, wick¬ 
edly, and against the order of nature, with the said cow did commit 
and perpetrate that detestable and abominable crime of buggery (not 
to be named among Christians); against the form of the statute in 
such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. The animal was hdd to he de¬ 
scribed uajA suffident certainty as a certain hitch,** although the 
females of foxes and some other animals are designated hitches, as well 
as the females of dogs. Reg. v. Allen, 1C. ^ K. 496. * 

Felonyy death. 9 G. 4, e. 31, s. 16. This sentence may he recorded. 
4 G.4, C.48, {antCyp. 261). The carnal knowle^e is proved in the 
same manner as t» rape or sodomy. {See ante, p. 481). But the de¬ 
fendant eannaty upon, this indictment, 6e convicted of an assault under 
stat. 7 W,4Sf 1 Viet. e. 86, s. 11, which applies only where the charge 
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includes m ^eme against the person. Reg. v. Eaton^ 8 C?. ^ P. 417. 
An indiOnma for an \<Mempt to <mm%t this offence may readily he 
framed from this and the next precedent. It ispunishaible in the same 
manner as the attempt to &mmU sodomy. See B. v. Mulreaty^ 1 
Russ. 699. 

This offence is not trwMe at any Quarter sessions. 5 6 Viet. e. 

s. 1, (araCfp. 69). 

, - ♦ ■ ■ 

ASSAULT WITH INTENT TO COMMIT SODOMY. 


Statute. 

9 G. 4, €. 31, s. 26.]]— (Antefp.4B8). 

Indictment. 

Commencement as ante, p. 480]—in and upon one J. N., in the peace 
of God and our lady the Queen then and there being, did mahe an 
assault, and him the said J. N. then and there did beat, wound, and 
ill treat, with intent that detestable and abominable crime (not to be 
named among Christians) called buggery, with the said J. N. then 
and there feloniously, wickedly, diaboliccdly, and against the order 
of nature, to commit and perpetrate; to the great displeasure of Al¬ 
mighty God, to the great damage of the said J. N.; against the form 
of the statute in such cose made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Misdemeanor, imprisonment, with or without hard labour, not ex¬ 
ceeding two years, or fine, or both; and to find, if required, sureties to 
keep the peace. 9 G. 4, c. 31, s. 26, {ante, p. 468). 

Evidence. 

Prove an attempt to commit sodomy, the offence being incomplete 
for want of evidence of penetration. If, however, the complete of¬ 
fence of sodomy be proved, the defendant must be acquitted. 

An indictment against two persons, which chai^ged that they, being 
persons of wicked and unnatural dispcNsitions, did in a certain open and 
public place unlawfully meet together, with the intent of committing 
with each other, openly, lewdW, and indecently, in the said public 
place, divers nasty, wicked, filthy, lewd, beastly, unnatural, and 
sodomitical practices, and then and there unlawfully, wickedly, 
openly, lewdly, and indecently did commit with each other, in the 
sight and view of divers liege subjects, &c., divers such practices as 
^resaid, &c., was held bad in arrest of judgment, for want of cer¬ 
tainty. Beg* v. Bowed, 3 Q. P. 380; %G.6^D. 618. 



PART II. 


OFFENCES OF A PUBLIC NATURE. 


CHAPTER I. 

OFFENCES AGAINST THE QUEEN AND HER GOVERNMENT. 

Sect. 1. High Treason^ 488. 

2. Coining^ 499. 

3. Sedition and Blasphemy, 620. 

4. Administering unlawful Oaths, 634. 

6. Inciting to Mutiny, 639. 

6 . BMezzling the Queen?s Stores, 641. 


Sect. 1. 


HIGH TREASON. 


Indictnunt for compassing the Qtiem*s Deaths 

MIDDLESEX, to wit:—^The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the county 
of M., labourer, a subject of our said lady the Queen then and there 
being, not regarding the duty of his allegiance, nor having the fear 
of God in his heart, but being moved and seduced by the instigation 
of the devil, as a false traitor against our said lady the Queen, and 
wholly withdrawing the allegiance, fidelity, and obedience which 
every true and faithful subject of our said lady the Queen should 
and of right ought to bear towards our said lad^ the Queen, on the 
third day of August, in the ninth year of the reign of our sovereign 
lady Victoria, and on divers other days as well before as after, with 
force and arms, at the parish aforesaid, in the county aforesaid, 
maliciously and traitorously, together with divers other false trai¬ 
tors to the jurors aforesaid unknown, did compass, imagine, de¬ 
vise, and intend to depose our said lad^ the Queen from the royal 
state, title, power, and government of this realm, and from the style. 
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High Treason, 

honour, and kingly name of the imperial crown thereof, and to 
bring and put our said lady the Queen to death: and the said trea¬ 
sonable compassing, imagination, device, and intention, then and 
there maliciously and traitorously did express, utter, declare, and 
evince, by divers overt acts and deeds hereinafter mentioned, that is 
to say; in order to fulfil, perfect, and bring to effect his most 
evil and wicked treraon, and treasonable compassing, imagination, 
device, and intention aforesaid, he the said J. S., as such false traitor 
as aforesaid, afterwards, to wit, on the said third day of August in 
the year aforesaid, ^nd on divers other days as well before as aft«, 
with force and arms, at the parish aforesaid, in the county aforesaid, 
'maliciously and traitorously did conspire, consult, consent, and agree 
with one A. B. C. D., and divers other false traitors, to the jurors 
aforesaid unknown, to raise, levy, and make insurrection, rebellion, 
and war within this kingdom, against our said lady the Queen; and 
further to fulfil, perfect, and bring to effect his most evil and 
wicked treason, and treasonable compassing, imagination, device, and 
intention aforesaid, he the said J. S., as such false traitor as aforesaid, 
afterwards, to wit, [S^c. SfC., so proceeding to staie other overt acts in 
the same manner; and then conclude the count in contempt of 

our said lady the Queen and her laws, to the evil example of all 
others in the like case offending, contrary to the duty of the allegi¬ 
ance of him the said J. S., against the form of the statute in such 
case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. ^ 


■ It may be satisfactory, in this place, to enumerate the several acts 
which have been decided, or which have been deemed by writers 
upon the subject to be sufficient overt acts of compassing the death 
of the Queen. 

Every thing wilfully or deliberately done or attempted, whereby 
the Queen’s life maybe endangered, is an overt act of compassing 
her death. Post, 195. Killing the Queen is an overt act of compass¬ 
ing her death, and was so laid in the case of the regicides. Kel. 8. 
So, going armed for the purpose of killing the Queen; R, v. Somer¬ 
ville et al., 1 And. 104; providing arms, ammunition, poison, or the 
like, for the purpose of killing the Queen; 1 //afo, 108; ZInst, 12; 
conspirators meeting and consulting of the means of killing the 
Queen; Post. 196; R, v. VanCy Kel, 16: R. v. Tong^ Kel. 17; and 
see Kel. 21; or of deposing her, or of usurping the powers of go¬ 
vernment; R. V. Hardyy 1 Pasty P, C. 60; or resolving td do it; R. 
V. Rookw^y 4 St. Tr. 661: R. v. Chamocky Id, 562; 2 Salk. 631; 
acting as counsel against the Queen,#i order to take away her life; 
R. V. Coksy Kel. 12; and see R, v. Harrisony 2 St. Tr. 314: all these, 
and the like, are sufficient overt acts of compassing the Queen’s 
death. 

Sp, other species of high treason, which are distinct heads of 
treason in themselves, may be laid as overt acts of compassing the 
Queen’s death: thus, levying vine directly against the Queen; P'c^. 
196, 210, 212; 1 HaUy 122,123,151; Kel, 21; 3 Inst, 12, (but not 
a mere constructive levying of war, such as pulling down all inclo¬ 
sures, or the like, 1 HaUy 123; seepostyp, 493); or even a conspiracy to 

y3 
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levy vrar directly against the Queen, for the purpose of dethroning 
her, or of obliging her to change her measures, or the like; Fwt. 197, 
211; 1 Hale, 119, 121; B, v. Frimd^ 4 St» Tr. 599: R. y. Darrely 
10 Mod, 321: B, v. Layery 4 St, Tr. 229, 332: B. v. CampUmy Sw>. 
3: R, V. Lord Busselly 3 St. Tr. 705; and tee Id. 683, 701, 731 : 
B, V. ^dneyy 3 bu Tr, 807: R, v. Coohy 4 St, Tr, 737 — ^776; (but 
not a conspiracy to effect a raising for the purpose of throwing down 
all inclosures, or of any other species of constructive levying of war, 
Fast, 213; Per Holt, C.J., HoUy 682; Per Cm. 10 Mw, 322); 
adhering to the Queen’s enemies; Fort, 196, 197: R, 'v, Harding, 

2 Vent. 315: B. v. Lord Preston, 4 St. Tr. 410—455: B. v. Stone, 

6 T, B, 527; inciting foreigners to.invade the realm; Fost. 196; 1 
Hode, 120; 3 Inst, 14; B. v. Story, Dy. 298: B, v. Pariyns, 4 St. 
Tr. 627: all these are sufficient overt acts of compassing the Queen’s 
death. 

Writings which import a compassing of the Queen’s death are 
sufficient overt acts of this species of treason, if published; 1 Hah, 
118; 3 Inst. 14; Fost. 198; 1 Hawk. c. 17* ». 31; as, for instance, 
virritings inciting persons to kill the Queen, B. v. Twyn. Kel. 22, or 
the like. See the several cases collected in Pynds ease, Cro. (ktr. 
117. So, words of advice or persuasion are sufficient overt acts of 
this species of treason, if they advise or persuade to an act which 
would of itself (if committed) he a sufficient overt act. FosA. 195, 
200: R, V. Chamocky 4 St, Tr. 562; 2 Salk. 631. So, words may 
be laid in the indictment tQ explain an act; as, for instance, an act 
seemingly innocent in itself may be shewn to be an overt act of trea¬ 
son, by its connexion with words spoken by the party at the time. 
1 HaU, 115 ; and see R. v. Parkyns, 4 St. Tr. 627, 657: R. v. Cro- 
hagan, Cro. Car, 332: R. v. Lee, 7 St. Tr. 43. But loose words, 
which have no reference to any act or design, or which are not words 
of persuasion or advice, cannot be deemed overt acts of treason. Foa. 
200— 206: R. v. Theving, 3 St. Tr. 79—90. 

Where words or writings, however, are laid as overt acts, it is suf¬ 
ficient to set forth the substance of them; B. v. Ih’ancis, 6 St, Tr. 
58, 73: B. v. Lord Preston, 4 Tr, 411: B. v. Watson, 2 Stark. 
137; for in no case is it necessary that the whole detail of the evi¬ 
dence should be set forth; it is sufficient that the cliarge be reduced 
to a reasonable certainty, so that the defendant may be apprised of its 
nature, and be prepared to answer it. Fost, 194. 

Any number of overt acts may be laid; Hel. 8; but if any one 
sufficient overt act be proved, it will maintain the count. 1 Hale, 
122; Fost. 194. 

Evidence. 

The evidence must be applM to the proof of the overt acts, and 
not to the proof of the principal treason; for the overt act is the 
charge to which the prisoner must apply his defence. And whether 
the overt act proved oe a sufficient overt act of the principal treason 
laid in the indictment, is a matter of law, to be determined by. the 
court. It is also expressly enacted, that no evidence shall be ad¬ 
mitted of any overt act not laid in the indictment; 7 ^ 8 3, c, 3, 

8, 8; that is to say, no overt act amounting to a distinct independ¬ 
ent charge, although it be an overt act of the species of treason 
charged, shall be admitted in evidence, unless it be expressly Imd in 
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the indictment; but if on overt act not laid amount to a direct proof 
of any other overt act which is laid, it may be ^ven in evidence to 
prove such overt act. B. v. Rookurndy 4 St, Tr, 661, 627: B. v. 
Dtaxxm, Fost, 9: B,\. Launch^ 4 St. Tr. 718,722, 731: B. v. Layer, 
8 Mod. 82, 89; Q St. Tr. 229, 282, 284: B. v. fVedderboum, Fost. 22. 
(Ante, p. 109). ^ > 

Although writings cannot be laid as an overt act, luless published, 
^et, if they tend to prove an overt act laid, they shall be admitted 
in evidence for that purpose, although never published. B. v. Lord 
Preston, 4 St. 3V.»410, 440: B. y. Layer, 0 St, Tr. 272—^280: B. 
v. Hens^, 1 Bvr. 642, 644. And in Sidn^s case, if the papers 
* found in his closet had been plfunly referable to the other treasonable 
practices charged in the indictment, they might indiwutably have 
been read in evidence against him, although not published. Fost. 
198. Also, it is no objection that the writings, or any other articles, 
were not found until a^r the apprehension of the defendant. B. v. 
Watson, 2 Skark. 137. 

Where words of incitement have reference to an act, after giving 
evidence of the words, you may give evidence of the act, in order fully 
to explain them. B. v. Lord G. Gordon, Doug, 690, 693. 

Where a conspiracy is laid as an overt act, the acts of any of the 
conspirators in liirtherance of the common design may be given in 
evidence against all. B. v. Hardy, 1 Fia^, P, C. 70: B. v. i^one, 
6 T. B, 627; md see Kel. 19, 20; (ante, p. 109). In such a case, 
the first thing to be proved is the coi^iracy; secondly, evidence 
must be given to connect the defendant with it; and lastly, if it be 
intended to give in evidence agmnst the defendant the acts of any 
other person, you must shew that such person was also a member of 
the same conspiracy, and that the act done was in furtherance of the 
common design. See B. v. Sidu^, 3 St. Tr, 798, S^c.: B. v. Lwd 
Lovoit, 9 St. Tr, 670, ^c.; (ante, p. 106). 

The time at which the overt acts are alleged to have been com¬ 
mitted need not be proved as laid; it is sufficient if they be proved 
to have been committed at any time within three years before the 
finding of the indictment. B, v. Chamock, 1 Salk. 288: B. v. Lord 
Balmerino, 9 St. Tr, 687—606: R. v. Townleu, Fost. 7, 8. 

As to the place where the overt act is alleged to have been com¬ 
mitted ; an overt act must be proved to have been committed in the 
proper county. See R, v. L^ Preston, 4 St. Tr, 410—466. But 
if any one overt act be proved against the defendant in the proper 
county, acts of treason tending to prove such overt act laid, though 
done in a foreign county, may be given in evidence; and this was 
done in nearly all the trials of the rebels in the year 1746. Fost, 
9, 22. 

Where sevewd overt acts are laid, proof of any one of them will 
maintun the count, provided the overt act so proved is a sufficient 
overt act of the species of treason charged in the indictment. 1 Hale, 
122; Fost. 194. 

The prisoner is not bound to shew what was the object or mean¬ 
ing of the acts done by him: it is for the Crown to make out that 
they amount to the treason charged in the indictment. Reg.Y.F^ost, 
OC.i^P. 129. 

The prisoner is entitled, under the stat. 7 Anne, e, 21, in cases of 
treason or mbprision of treason, (except in cases of high treason ii^ 
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compassing or imagining the death or destruction, or any bodily harm 
tending to the death or destruction, maiming or wounding, of the 
Queen, and of misprision of such treason, where the overt acts alleged 
in the indictment shall be any attempt to iigure her person, in which 
cases the prisoner is triable in the same manner, and upon the like 
evidence, as if charged with murder, 39 40 (7. 3, c. 93; 5 c!^' 6 Viet, 

c. 51, s, 1), to have a list of the witnesses to be produced on tne trial, 
and of the jury, j^ven to him at the same time that the copy of the 
indictment is delivered to him; and the copy of the indictment, with 
such lists, is to be delivei'ed to him ten days before the trial. A bill 
of indictment for treason was found on the 11th December; on the 
12 th, copies of the indictment and o.* the jury panel were delivered to 
the prisoner, and on the 17th, a copy of the list of witnesses was de¬ 
livered to him. The prisoner was arraigned on the 31st December, 
and pleaded : and upon the first witness being called for the Crown, 
it was objected that the list of witnesses had not been delivered ac¬ 
cording to the statute. Upon a case reserved, it was holden by nine 
judges to six, that the delivery of the list was not a good delivery in 
point of law : but it was also holden, by a like majority, that the 
objection was too late after plea pleaded. And it was agreed by all 
the judges, that if the objection had been taken in due time, the only 
effect of it would have been a postponement of the trial, to give time 
for a proper delivery of the list. Reg. v. Frost, 2 Mood. C. C, 140; 
9 (7.«Sy i». 129. 

14 o treason, misprision of treason, or offence against the Queen’s 
title, prerogative, person, or government, or against either house of 
Parliament, is triable at any quarter sessions. 5 6 Viet. c. 38, s. 1, 

{arde, p. 69). 


Form of a Count for l&aging War. 

And the jurors aforesaid, upon their oath aforesaid, do further pre • 
sent, that the said J. S., being a subject of our said lady the Queen, 
not regarding the duty of his allemance, nor having the fear of God 
in his heart, but being moved and seduced by the instigation of the 
devil, as a false traitor against our said lady the Queen, and wholly 
withdrawing the allegiance, fidelity, and obedience, which every true 
and faithful subject of our said lady the Queen should and of right 
ought to bear towards our said lady the Queen, on the said third day 
of August, in the ninth year of the reign aforesaid, with force and 
arms, at the parish aforesaid, in the county aforesaid, together with 
divers other false traitors to the jurors aforesaid unknown, armed and 
arrayed in a warlike manner, that is to say, with guns, muskets, 
blunderbusses, pistols, swords, bayonets, pikes, and other weapons, 
being then and there unlawfully^ maliciously, and traitorously as¬ 
sembled and gathered together i^ainst our said lady the Queen, most 
wickedly, maliciously, amd traitorously did levy and make war against 
OUT said lady the Queen within this realm, and did then and there 
maliciously and traitorously attempt and endeavour by force and 
arms to subvert and destroy the con^itution and government of this 
realm as by law established, and deprive and depose our said lady the 
Queen of and from the style, honour, and kingly name of the im¬ 
perial crown of this realm; in contempt of our said lady the Queen 
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and her laws, to the evil example of all others in the like case offend¬ 
ing, contrary to the duty of the allegiance of him the said J. S.; 
against the rorin of the statute in such case made and provided, and 
against the peace of our lady the Q,ueen, her crown and dignity. 

In this cmint U is not necessary to set owt the particular acts of the 
defendant ; it is sufficient to allege, generally, that he assembled loitht a 
fnuUitude, armed and arrayed in a warlike manner, and levied war. 
Fost. 220. 

Emdence. 

In order to maintain this count, it is necessary to prove that which 
in law amounts to a levying of war, directly or constructively, against 
the Queen in her realm: and to prove that the defendant was either 
actually engaged in it, or present aiding and abetting. 

In order to constitute a levying of war, the number of persons 
assembled is not material; three or four will constitute it, as lully as 
a thousand. 3 Inst. 9. Nor is it necessary that they should be more 
guerrino arraiati, armed with military weapons, with colours flying, 
&c., although it is usually so stated in the indictment. Fost. 208; 
and see R. v. Dammaree Sf Purchase, Fost. 208. Nor is actual fight¬ 
ing necessary to constitute a levying of war; Fost, 21B : 1 Hale, 144: 
for, as the court held in Vaughan's case, (6 St, Tr, 17—39; 2 Salk. 
634), enlisting and marching are sufficient, without coming to battle. 
There must be an insurrection, there must be force accompanying 
that insurrection, and it must be for an object of a general nature. 
Reg, V. Frost, 9 (], Sf P^ 129. .After an action has taken place, it is 
termed helium, percussum; before it, beUum lemtum. 

War levied against the Queen is of two kinds—direct and con-* 
structive: direct, when the war is levied directly against the Queen or 
her forces, with intent to do some injury to her person, to imj^rison 
her or the like; 1 HaU, 131,132 ; such, for instance, as open rebel¬ 
lion, for the purpose of deposing or imprisoning the Queen, or of get¬ 
ting her into the power of the rebels, or of forcing her to put away 
her ministers, or the like ; 1 Hale, 162: Fost. 210; and see R. v. The 
Earls of Essex and Southampton, Moor. 620; 1 St, Tr. 197 ; holding 
or defending any of the Queen’s castles, forts, or ships against the 
Queen or her forces, or delivering them up to r^els, through 
treachery; 3 Inst. 10; Fost. 219; 1 HaU, 325, 326 ; constructive, 
where it is levied for the purpose of eflecting innovations of a public 
and general nature by an armed force; F^. 211; as, for the pur¬ 
pose of attempting by force to obtain the repeal of a statute, to alter 
the religion established by law, or to obtain the redress of any other 
public ^ievance, real or pretended; 1 Hawk, c. 17, 25; 1 HaU, 

153; J^t. 211; 3 Inst. 9,10; R. v. Lord G. Gordon, Dougl. 6D0; or 
an insurrection for the purpose of throwing down all inclosures, pull¬ 
ing down all bawdy houses, opening all prisons, &c., expelling all 
strangers, enhancing the price of wages generally^, or the like. Fost, 
214; 1 Hale, 132; R. v. Bradshaw. Poph. 122: R. v. Messenger, 
KeU 70—79. Therefore, where a mob assembled for the purpose of 
destroying all the ^rotestant dissenting meeting houses, and actually 
pulled down two, it was holden to be treason. R, v. Dammaree,B St, 
Tr, 218: R, v. Purchase, Id. 267. But an insunrection for the pur¬ 
pose of throwing down the inclosures of a particular manor, park, 
common, &c., or upon a mere quarrel between private persons, Fost, 
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210 ; 1 HaUt to deliver one or more particular ar¬ 

sons out of prison, (they not being imprisoned for treason), 1 Iialey 
134, or holding a house by force arainst the sheriff and ^se comi~ 
tatus, 1 Hale, 146, is not treason. So, if an armed bodv of men enter 
a town, their object being not to take it, or to attack the military 
force there, but merely to make a demonstration of their strength to 
th^ magistracy, in order to procure the liberation or mitigate the 
punishment of prisoners convicted of some political offence, this, 
though an aggravated mbdemeanor, is not high treason. ]^g. v. 
Frost, 9 C. P. 129. 

Also, in order to maintain this count, proof must be given of a war 
actually levied, and not merely of a conspiracy to levy it. 1 Hale, 
131—148; 1 Hawk. e. 17, s, 27. 

It may be necessary here to mention, that, in the case of war 
levied directly agmnst the Queen, all persons assembled and march¬ 
ing with the rebels are guilty of treason, whether they are aware of 
the purpose of the assembly, or aid and assist in committing acts of 
violence, or not: B. v. The JEarls of Essex and Sotahampton, Moor, 
621; unless compelled to join and continue with them pro timore mor¬ 
tis. Fost. 216, 217 : 3 Inst. 10; 1 Hale, 49, 51, 139 and see B. v. 
M^Growther, Fost. 13. But in the case of a constructive levying of 
war, those only of the rabble who actually aid and assist in doing 
those acts of violence which form the constructive treason, are 
traitors; the rest are merely rioters. «S'ee B. v. Messenger, Kel. 70— 
79; 1 m. 358; 2 St. Tr. 585-594. 


Form of a Count for obdhering to the Queen*s Enemies. 

And the jurors aforesaid, upon their oath aforesaid, do farther pre¬ 
sent, that, on the said third day of August, in the year last aforesaid, 
and long before, and continually from thence hitherto, an open and 

{ mblic war was and is yet prosecuted and carried on between our said 

ady the Queen and-, to wit at the parish aforesaid, in the county 

aforesaid ; and that the said J. S., a subject of our said lady the Queen 
then and there being, well knowing the premises, but not regarding 
the duty of his allegiance, nor having the fear of God in his heart, but 
being moved and seduced by the instigation of the devil, as a false 
traitor against our said lady the Queen, and wholly withdrawing 
the allegiance, fidelity, and obedience which every true and faithful 
subject of our said lady the Queen should and of right ought to bear 
towards our said lady the Queen, and contriving and with all his 

strength intending to md and assist the said-, so being an enemy 

of our said lady the Queen, as aforesaid, in the prosecution of the 
said war against our said ladv the Queem heretofore and during 
the said war, to wit, on the said third day of August, in the year last 
aforesaid, and on divers other days as well before as after, with force 
and arms, at the parish aforesaid, in the county aforesaid, maliciously 
and traitorously was adhering to, and aiding and comforting the*Said 
, so being then and there an enemy of our said lady the Queen as 
aforesiud : And that in the prosecution, performance, and execution 
of his treason and traitorous adhering aforesaid, he the said J. S., as 
such false traitor as aforesaid, during the said war, to wit, on the 
said third day of August, in the year Iwt aforesaid, and on divers 
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here get out the overt actSy introducing each overt act thug: and in fur¬ 
ther prosecution, performance, and execution of his treason and trait¬ 
orous adhering aforesaid, he the said J. S.. as such false traitor as 
aforesaid, afterwards, and during the said wiff, to wit, on S^c. S^e,; and 
concluding the count thug'] : in contempt of our said lady the Queen and 
her laws, to the evil example of all others in like cases offending, con^ 
trary to the duty of the allegiance of him the said J. S.; against the 
form of the statute in such case made and provided, and wainst the 
peace of our lady the Queen, her crown and dignity. special 
acts of adherence must be set forth in the indictment as overt acts; hut 
it is not necessary in this or in any other case of treetson, thaty in laying 
'the overt actSy a detail of the eviMnce intended to be given at the trial 
should be stated; it is sufficient if the charge he reduced to a reasonable 
certaintyy so that the defendant may be apprised of the nature of the 
offence with which he is charged, Fost, 220,194. 

We shall now state what has been decided or deemed to be overt 
acts of this species of treason. 

The words in the statute are—** or ibe adherent to the enemies of 
our lord the King in his realm, giving to them aid or comfort in the 
realm or elsewhere.” Hence, every assistance given by the Queen's 
subjects to her enemies, unless given from a well-grounded apprehen¬ 
sion of immediate dea^ in case of a refusal, is high treason within 
this branch of the statute. Therefore, if British subjects join the 
Queen’s enemies in acts of hostility against this country, Fost, 216 ; 
1 Hawk, c, 17, g. 28, or even against the Queen’s allies; Fost. 220; 
Per Cur. in B. v. Vaughauy 2 Salk. 635, or join the enemy’s forces, 
although no acts of hostility be committed by them either against 
the Queen or her allies, Fost. 218; B. v. Vaughmy 2 Salk. 634; 5 
St. Tr. 17, or raise troops for the enemy, B. v. Hardingy 2 Vent, 316, 
or deliver up the Queen’s castles, forts, or ships of war to the Queen’s 
enemies through treachery, or in combination with them, Fost. 219; 
3 Inst. 10; 1 HaUy 168, or even detain the Queen’s castles, &c. from 
her. If it be done in confederacy with the enemy, Fost. 219; 1 HaUy 
326, or send money, arms, intelligence, or the like, to the Queen’s 
enemies, Fost. 217, mthough such money, intelligence, &c. be inter¬ 
cepted and never reach them: B. v. Greggy 10 St. Tr. App. 77; Fost, 
198, 217,218: B. v. Hmsegy 1 Bur. 642: B, v. Lord Prestony 4 St, 
Tr, 409-—455 : all these are cases of adhering to the Queen’s enemies, 
and the parties are guilty of high treason. And where letters, &c. 
have been thus intercepted, it is much better to charge them to have 
been sent from the place where the venue was laid, to he delivered in 
parts beyond the seas to the enemy, according to the fact, than to 
state them to have been sent in partes transmarinasy to be delivered 
to the enemy. Fost. 218. In B, v. 6 T, B. 527, it was ob¬ 
jected, that the intelligence transmitted by the defendant to the 
enemy was calculated to dissuade them from invadii^ this country, 
and was sent with that intent; but Lord Kenyon, C. J., said, that 
whether the intelligence were calculated to dissuade or invite the 
enemy, was immaterial: if it were such as was likely to prove useful 
to them, in enabling them to annoy us, defend themselves or shape 
their attacks; sending such intelligence with a view of its reaching 
the enemy was undoubtedly high treason. If a British subject incite 
foreigners to invade this country, it is treason, whether the foreiraers 
be enemies or not; if enemies, it is treason within this branch of the 
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statute: if not enexnies, still it is an overt act of con^assing the 
Queen’s death. Fost. 196,1971 Haky 167. But if a British sub¬ 
ject be in a foreign country when war breaks out between that 
country and this, and colitinue to reside there, or if during a truce 
he go to the foreign countiy, and return before the truce expires, this 
is no treason, unless he actually conspire with the enemy, or aid him 
in forwarding his measures for hostility. 1 Hale, 165,1^. 

'As to the Queen’s enemies, within the meaning of this statute;— 
the subjects of all states against which her Majesty may have pro¬ 
claimed or declared war, are her enemies; so are the subjects of states 
in actual hostility with us, whether war have been solemnly pro¬ 
claimed or not. Post. 219; 1 Hale, 162. But merely issuing letters 
of marque does not create a state of hostility between two states, al¬ 
though nearly equal to a state of war in its consequences. 1 Hale, 
162. Nor is inciting the subjects of a state in amity with us to in¬ 
vade this country, treason within this branch of the statute, although 
it certainly would be an overt act of compassing the Queen’s death. 
1 Hale, 167. But if the subjects of a state in amity with us were to 
invade the country in a hostile manner, or otherwise commit hosti¬ 
lities against us, they would be enemies within the meaning of this 
statute, and adhering to them would be treason. Fast. 219 ; 1 Hale, 
164; 3 Inst. 11; 4 Inst, 152 ; B. v. Vaughmt, 2 Salk, 634; 5 aSS. 
Tr, 17—39. British subjects, however, can never be deemed the 
Queen’s enemies within the meaning of this act, and therefore, to 

f ive relief or assistance to a rebel would not be treason within this 
ranch of the statute. 3 Inst, 11; 1 HaU, 159; 1 Hawk. e. 17, 
8, 28. 

It must appear upon the face of the indictment, that the persons 
adhered to were enemies. 


Evidence, 

The count is proved in the same manner as the count for compassing 
the Queen’s death, {see ante, p. 490 et seq.), namely, by proving one 
or more of the overt acts laid. The fact of the persons adhered to being 
enemies, may be proved by the production of the Gazette containing 
the proclamation, if war were formally proclaimed; or public noto¬ 
riety is sufficient evidence of it. 19 Ei, 4, 6, 5 ; Fost, 219 ; 1 Hale, 
164. And whether they are enemies or not, is a matter of fact to be 
determined by the jury. Ib. 

An actual adherence must be proved; a mere conspiracy or inten¬ 
tion to adhere is not treason within this branch of the statute, 
though probably such a conspiracy might be laid as an overt act of 
compassing the Queen’s death. But if you can prove such a conspi¬ 
racy, and connect the defendant with it by evidence, and can prove 
an act done by any one of the conspirators in furtherance of the com¬ 
mon design, you may give it in evidence gainst the defendant, if it 
tend to prove any of the overt acts laid in the indictment; for the 
act of one, in such a case, is the act of all. B. v. Stone, 6 T, R, 527 
{jsee mik,p, 109). 
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Form of a Cotini on 1^. 36 G, 3, c. 7, s, 1, for Gmspiring to incite 
Formgners to invade the Hiabn, 

And the mrors aforesaid, upon their oath aforesaid, do further pre¬ 
sent, that the said J. S., being a subject of our said lady the Queen, 
not regarding the duty of his allegiance, nor having the fear of God 
in his ueart, but being moved and seduced by the instigation of the 
devil, as a false traitor against our said lady the Queen, and wholly 
withdrawing the allegiance, fidelity, and obedience which eve^ true 
ind faithful subject of our said lady the Queen should and oi right 
ought to bear towards our said lady the Queen, on the third day of 
August, in the year last aforesaid, and on divers other days and times 
as well before as after, with force and arms, at the parish aforesaid, in 
the county aforesaid, maliciously and trmtorously, together with 
divers other false traitors to the jurors aforesaid unknown, did com¬ 
pass, imagine, invent, devise, and intend to move and stir divers 
foreigners and strangers, to wit ——and divers other foreigners and 
strangera to the jurors aforesaid unknown, with force* and arms, to in¬ 
vade this realm; and the said compassing, imagination, invention, 
device, and intention, did then and there express, utter, and declare, 
by divers overt acts and deeds hereinafter mentioned, that is to say ; 

IN ORDISR TO FULFII., PERFECT, AND BRING TO EFFECT his Slud moSt 

evil and wicked treason, and treasonable compassing, imagination, 
invention, device, and intention aforesaid S^e. setting out the overt 
acts, and concluding the count oa tn the form.ante, p, 4891. 

The evidence^ necessary to support this count may readuy he made out 
from the directions given ante,p. 490, the same rules applying equally to 
this count as to the count for compassing the Queen* s wath. 


Form of other Counts upon Stat, 36 G. 3, e. 7, s. 1. 

Commenc&ment ut sumrt ]—did compass, imagine, invent, devise, and 
intend the death and destruction of our said sovereign lady the Queen; 
and the said compassing, S^c. Sfc., ut supra. 

Commencement suw€i \—did compass imagine, invent, devise, and 
intend certain bodily harm tending to the death and destruction of 
our said sovereign lady the Queen; and the said compassing, <^c, 6^e,, 
vt supra, 

Commencetr^ ut supra ]—did compass, imagine, invent, devise, and 
intend to maim and wound our said sovereign lady the Queen ; and 
the said compasring, &^e, S^c,, vt supra. 

Commencement rd supra]-~-d\d compass, imt^ne, invent, devise, and 
intend the imprisonment and restraint of the person of our said sove¬ 
reign lady the Queen; and the said compassing, S^e. S}c., vt supra. 

Commencement vt supra ]—did comjpass, imagine, invent, devise, and 
intend to deprive and depose our said sovereign lady the Queen of 
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and from the style, honour, and kingly name of the imperial crown 
of this realm; and the said compassing, ^e, Sfc., ut supra. 

Gmmeneementug supra^ —did compass, imagine, invent, devise^ and 
intend to levy war against our said sovereign lady the Queen, within 
this realm, in order % force and constraint to compel her said Majesty 
to change her measures and councils; which said compassing, Sfc. Sfe., 
ui supra. 

Commencement ut suprci] —did compass, imamne, invent, devise^ and 
intend to levy war against our sate sovereign lady the Queen, within 
this realm, in order to put force and constraint upon, and to intimi¬ 
date and overawe, both houses of Parliament; 'vmch said compass¬ 
ing, S^e. ^c. 


DISCHAROINO OR AnQXa &C., FIRB-ARMS &C., AT THR QUEEN. 


Statute. 

^ 6 Viet. €. 51, s. 2~\ —^Enacts, that from and after the passing of 
this act, if any person shall wilfully discharge, or attempt to dis¬ 
charge, or point, aim, or present at or near to the person of the Queen, 
any gun, pistol, or any other description of fire-arms or of other arms 
whatooever, whether me same shall or shall not contain any explosive 
or destructive material, or shall discharge or cause to be discharged, 
or attempt to discharge or cause to be dischaiged, any explosive 
substance or material near to the person of the Queen, or if any per¬ 
son shall wilfully strike or strike at, or attempt to strike or strike at, 
the person of the Queen, with any offensive weapon or in any other 
manner whatsoever, or ii any person shall wilfully throw or attempt 
to throw any substance, matter, or thing whatsoever at or upon the 
person of the Queen, with intent in any of the cases aforesaid to in¬ 
jure the person of the Queen, or with intent in any of the cases afore¬ 
said to break the public peace, or whereby the public peace may be 
endangered, or with intent in any of the cases moresaid to alarm her 
Majesty; or if any person shall, near to the person of the Queen, 
wilfully produce or have any gun, pistol, or any other description of 
fire-arms, or other arms whatsoever, with intent to use the same to in¬ 
jure the person of the Queen, or to alarm her Majesty; every such 
person so offending shall be guilty of a high misdemeanor, and, being 
convicted thereof in due course of law, sh^ be liable, at the discretion 
of the court before which the said person shall be so convicted, to be 
transported beyond the seas for the term of seven years, or to be im¬ 
prisoned, with or without hard labour, for an^ period not exceeding 
three years, and during the period of such imprironment to be publicly 
or privately whipped, as onen and in such manner and form as the 
said court shall order and direct, not exceeding thrice. 

Sect. 3 . 3 -^Provided, that nothing herein contained shall be deemed 
to alter in any respect the punishment which b^ law may now be in¬ 
flicted upon persons guilty of high treason or muprisionof treason. 
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Indietmmt fw Presenting a Pistol at the Queen, 

^ Commencement as ante, p, 169]—in the county aforesaid, a certain 
pistol [ang gun, pistol, or ang description o/Jire-curms or of other arm^ 
whatsoeeer, whether the same shall or shall not contain any explosive or 
destructive mateTiaV\, which he the said J. S. in his right hwd then 
and there had and held, unlawfully and wilfully did point, aim, and 
present at [at or near to~\ the person of our lady the ^ueen, with in¬ 
tent thereby then and there to injure the person of our said lady the 
Queen; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. AM other counts varying the intmt accordirg to the terms of 
the statute. 

Misdemeanor, tran^ortation for seven years, or imprisonment, with or 
without hard lahour, not exceeding three years, with whipping during such 
imprisonment, as often and in such manner as the court shall ord^, not 
exceeding thrice. 5^6 Viet, c, 61, s , 2. 

This offence is not triable at any quarter sessions, 6^6 Viet, c, 38, s, 
1 (ante,p. 69). 

Evidence, 

Prove that the defendant presented the pistol at or near to the per¬ 
son of tlie Queen, as the case may be; and the intent as directed 
ante, p. 104. It is immaterial whether the weapon was loaded or 
not. 


Indictment for Throwing ab the Person of the Queen. 

Commencement as ante, p. 160]—^in the county aforesaid, unlaw- 
fully* and wilfully did throw [throw or attempt to throw"] at [at or 
upon] the person of our lady the Queen, a certain substance, to wit, 
a certain stone, [any substance, mutter, or thing whatsoever], with 
intent thereby then and there to alarm our said lady the Queen; 
against the form of the statute in such case made and provided, and 
arainst the peace of our lady the Queen, her crown and dignity. 
Add counts varying the intent. 

Misdemeanor, See the last preeederU, 


Sect. 2. 


COININO IN GENERAL. 


Statute. 

V 

2 W* 4, e, 34, s, 16— VenueT-^’Enacta, that where two or more 
persons, acting in concert in diferent counties or jurisdictions, shall 
commit any offence against this act, all or any of the said offenders 
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may be dealt with, indicted, tried, and punished, and their offence 
laid and charged to have been committed in any one of the said 
counties or jurisdictions, in the same manner as if the offence had 
been actually and wholly committed within such one county or juris¬ 
diction : Provided always, that crimes and offences against this aot^ 
committed in Scotland, shall be proceeded against ana tried in Scot¬ 
land, in such manner and form as crimes and offences generally have 
been heretofore tried in that country. 

Sect. 21— Interw^ation — Current Coin—Counterfeit Coin — Crimi¬ 
nal Possession} —Declares and enacts, that where “ the King’s cur¬ 
rent gold or silver coin,” or “ the King’s current copper coin,” shall 
be mentioned in any part of this act, the same shall be deemed to 
include and denote any gold or silver coin or any copper coin re¬ 
spectively coined in any of His Majesty’s Mints, and lawfully current 
in any part of his Majesty’s dominions, whether within the United 
Kingdom or otherwise; and that any of the King’s current coin 
which shall have been gilt, silvered, washed, coloured, or cased over, 
or in any manner altered so as to resemble or be apparently intended 
to resemble or pass for any of the King’s cuiTent coin of a higher 
denomination, shall be deemed and taxen to be counterfeit coin 
within the intent and meaning of those parts of this act wherein 
mention is made of “ false or counterfeit coin resembling, or appa¬ 
rently intended to resemble or pass for any of the King’s current 
gold or silver coin;” and that, where the having any matter in the 
custody or possession of any person i^ in this act expressed to be an 
offence, if any person shall nave any such matter in his personal 
custody or possession, or shall knowingly and wilfully have any 
such matter m any dwelling-house or other building, lodging, apart¬ 
ment, field, or other place, open or inclosed, whether belonging to or 
occupied by himself or no^ and whether such matter shall be so had 
for his own use or benefit, or for that of another, every such person 
shall be deemed and taken to have such matter in his custody or 
possession, within the meaning of this act. 

Sect. 17— Proof of Com heirtg counteffeit] —^Declares and enacts, 
that where, upon the trial of any person charged with any offence 
against this act, it shall be necessary to prove that any coin produced 
in evidence against such person is false or counterfeit, it shall not be 
necessary to prove the same to be false and counterieit by the evi¬ 
dence of any moneyer or other officer of his Majesty’s Mint, but it 
shall be sufficient to prove the same to be false or counterfeit by the 
evidence of any other credible witness. 

Sect. 19— Place and Mode of Imprisontnent for Coining} —^Enacts, 
that where any person shall be convicted of any offence punishable 
under this act, lor which imprisonment may be awarded, it shall be 
lawful for the court to sentence the offender to be imprisoned,^mth 
or without hard labour, in the common gaol or house of correction, 
and also to direct that the offender shall be kept in solitary confine¬ 
ment for the whole or any portion or portions of such imprisonment, 
as to the court in its discretion shall seem meet. See 7 W, 4^1 
Viet, e, 90, 8. 5, {mUe^p. 169). 
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Statute. 

2 W. 4, c. 34, s. 3]—Enacts, that if any person shdl falsely make 
or counterfeit any coin resembling, or apparently intended to re¬ 
semble or pass for, any of the King’s current gold or silrer coin, 
wery such oifender shall, in England and Ireland, be guilty of 
felony, and in Scotland of a high crime and offence, and being con¬ 
victed thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for life, or for any term not less than 
seven years, or to be immisoned for any term not exceeding four 
years; and every such offence shall be deemed to be complete, al¬ 
though the coin so made or counterfeited shall not be in a fit state 
to be uttered, or the counterfeiting thereof shall not be finished or 
perfected. 

Indictment, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of tne reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, ten pieces of false and. counterfeit coin, each piece thereof 
resembling, and apparently intended to resemble and pass for re¬ 
sembling or apparently intended to resemble or pass for**) a piece 
of the Queen’s current gold gold or silver ”) coin, called a sove¬ 
reign, falsely and feloniously did make and counterfeit make or 
counterfeit** against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
antTdignity. As to the venucy see ante, p. 20. 

Felonyy transportation for life or for not less than seven yearSy or 
imprisonmenty {with or without hard labmry and with or without 
solitary confinementy 2 JV. 4, c. 34, s. 19, such confinement not exceeding 
one month at any me timey nor three mmths in any me year, 7 W. 4^ 
1 Viet. c. 90, s. 5y {antCy p. 169)), not exceeding four yearSy 2 W. 4, 
c, 34, s, 3. 

This offence is not trvMe at any quarter sessums. 6 6 Viet. c. 38, 

s. 1, ^antSy p. 69)• 

Evidence. 

It is rarely the case that the counterfeiting can be proved directly 
by positive evidence; it is usually made out by circumstantial evi¬ 
dence, such as finding the necessary coining took in the defendant’s 
house, together with some pieces of the counterfeit money in a 
finished, some in an unfinished state, or such other circumstimces as 
may;fairly warrant the jury in presuming that the defendant either 
counterfeited, or caused to be counterfeited, or was present aiding 
and abetting in counterfeiting the coin in question. Before the late 
act, if several conspired to counterfeit the Queen’s coin, and one of 
them actually did so in pursuance of the conspiracy, it was treason 
in all, and they might all have been indicted tor counterfeiting the 
Queen’s coin genermly; I Hale, 214; but now, only the party who 
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actually counterfeits would be the principal felon, and the other ac¬ 
cessaries before the fact. 

A variance between the indictment and the evidence, in the num¬ 
ber of the pieces of coin alleged to be counterfeited, is immaterial: 
but a variance as to the denomination of such coin, as guineas, 
Boyereiras, shillings, &c., would be fatal. 

By the old law, the counterfeit coin produced in evidence must 
have appeared to have that degree of resemblance to the real coin, 
that it would be likely to be received as the coin for which it was 
intended to pass, by persons using the caution customaiy in taking 
money. In R. v. Varl^, 2 W, Bl. 682; 1 Eastj P. v. 164, the 
defendant had counterfeited the resemblance of a half-guinea upon a 
piece of gold previoudy hammered, but it was not round, nor would 
it pass in the condition in which it then was; and the judges held 
that the ofFence was incomplete. So, in R, v. Harris, 1 Leach, 
166, where the defendants were taken in the very act of coining 
shilling, but the shillings coined by them were then in an imperfect 
state, it being requisite that they should undergo another process, 
namely, immersion in diluted aqua fortis, before they could pass as 
shillings; the judges held that the offence was incomplete. A trifling 
variance from the real coin, in the inscription, effigies, or arms, 
however, did not take the case out of the statute; 1 Hale, 216; 
and although the counterfeit coin were made of a different metal 
&om the real coin, as lead, tin, copper, &c., gilt or silvered over, 
yet it was within the meaning of the statute, and the making of such 
counterfeit coin was treason. Ih. Also, where the counterfeit coin 
was made to resemble the smooth worn shillings then in circulation, 
without any impression whatever upon them, the case was holden to 
be within the statute. R. v. Wilson, Leach, 286 : R. v. Welsh, Id, 
293. And now, by statute 2 W. 4, e, 34, s. 3, the ofience of coun¬ 
terfeiting shall be deemed complete, although the coin made or coun¬ 
terfeited shall not be in a fit state to be uttered, or the counterfeTcing 
thereof shall not be finished or perfected. 

Any credible witness may prove the coin to be counterfeit, and it 
is not necessary for this purpose to produce any moneyer or other 
officer from the mint. 2 W, 4, c, 34, s. 17. 

If it become a question whether the coin, which the counterfeit 
money was intend^ to imitate, be the Queen’s coin, it is not neces¬ 
sary to produce the proclamation to prove its legitimation; it is a 
mere question of fact, to be left to the jury upon evidence of usage, 
reputation, &o. 1 Hale, 196,212, 213. 

It is not necessary to prove that the counterfeit coin was uttered 
or attempted to be uttered. 1 Hede, 216, 229 ; 3 IthsI, 16; 1 East, 
P, C. 166. 


COLOUBINO, &C. COIN. 


Skftute. 

2 IF. 4, c. 34, s. 4]—Enacts, that, if any person shall gild or 
rilver, or shall, with any wash or materials capable of producing the 
colour of gold or of silver, wash, colour, or case over, any coin 
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whatsoever resembling or apparently intended to resemble or pass 
for any of the King’s current gold or silver coin, or if any person 
shall gild or silver, or shall, with any wash or materials capable of 
producing the colour of gold or silver, wash, colour, or case over, 
any piece of silver or copper, or of coarse gold or coarse silver, or 
of any metal or mixture of metals respectively, being of a fit size 
and figure to be coined, and with intent that the same shall be 
coined into false and counterfeit coin resembling or apparently in¬ 
tended to resemble or pass for any of the King’s current gold or 
silver coin; or if any person shall gild, or shall, with any wash or 
materials capable of producing the colour of gold, wash, colour, or 
case over, any of the King’s current ulver coin, or file or in any 
manner alter such coin, witli intent to make the same resemble or 
pass for any of the King’s current gold coin; or if any person shall 
gild or silver, or shall, with any wash or materials capable of pro¬ 
ducing the colour of gold or silver, wash, colour, or case over, any 
of the King’s current copper coin, or file or in any manner alter 
such coin, with intent to make the same resemble or pass for ai^ of 
the King’s current gold or silver coin; every such offender 8hcd^, in 
England and Ireland, be guilty of felony, and in Scotland of a high 
crime and offence, and being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for life, or 
for any term not less than seven years, or to be imprisoned for any 
term not exceeding four years. 


A- 

Indictment for Colouring Coin, 

Commene&nent as ante, p. 601]—in the county aforesaid, falsely, 
deceitfully, and feloniously did gild gild or siher**) [or wash 
(“ laissA, colour^ or case over*^\ with a certain wash (** any wash 
or materials*') capable of proaucing the colour of gola gold or 
silver **)i'\ a certain false and counterfeit coin resembling (“ resem¬ 
bling or apparently intended to resemble or pass for**) a certain 
piece of the Queen’s current gold coin, (** any of the Quemds cur¬ 
rent gold or silver coin**), called a sovereign; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. As to the venue, see 
ante,p. 19. 

Felony, transportation for life or not less than seven years, or. impri¬ 
sonment, {with or without hard labowr, and with or without solitary con¬ 
finement, 2 W. 4, c. 34, 8, 19, such confinement not exceeding me motdh 
at any one time, nor three months in any one year, 7 W.4i^l Viet, 
c, 90, s. 5, (ante, p, 169)), not exceeding four years, 2 W. 4, c, 34, s, 4. 
This offence is not triable at any quarter sessims, 6 4* 6 Viet, e, 38, s. 1, 
(ante, p, 69). 

Emdence. 

Prove the gilding, &c., or colouring, as stated in the indictment. 
Where the defendant liras apprehended in the act of making coun¬ 
terfeit shillings by steeping round blanks, composed of brass and 
silver, in aqua fortis, none of which were finished, but exhibited 
the appearance of lead, though by rubbing, they readily acquired 
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the appearance of direr, and would pass current; it was doubted 
whether this was within the late act, out the judges held the con¬ 
viction to be right. R, v. (hsOy 1 Leach, 145; 1 East, P, C, 165. 
And in another case a doubt was expressed whether an immersion 
of a mixture, composed of silver and base metal, into aqm fortis, 
which draws the silver to the surface, was a colouring within the re¬ 
pealed statutes, and whether they were not intended to apply'only 
to a colouring produced by a superficial application. B, v. Lae^, 
^1 Leach, 153; 1 Easi, P. C, 166. But these cases were decided 
'upon the statutes 8 9 W, 3, c, 26, and 15 G. 2, c. 28 ; and the 

words ** capable of producing ” seem to have been introduced into 
the present statute for the purpose of obviating the doubt. Where 
a wash or material is alleged to have been used by the defendant, it 
must be shewn either from the application bv the defendant, or from 
an examination of their properties, that tney are capable of pro¬ 
ducing the colour of gold or silver. But an indictment, charging 
the use of such matenal, will be supported W proof of a colouring 
with gold itself. Reg. v. Turner, 2 JfcW. C, (f. 41. 


Indictment for Colouring Metal, Sfc, 

Commencement as omte, p. 501 ^ —in the county aforesaid, falsely, 
deceitfully, and feloniously did gild (“gild or silver**) [or wash 
(“ wash, colour, or case over”) withi a certain wash (“ ang wash or 
materials ”) capable of producing the colour of gold gold or siU 
ver**)2 ten pieces of silver (“any piece of silver or copper, or of 
coarse gold, or coarse silver, or of any metal or mixture metals **), 
each piece thereof being respectively of fit size and figure to be 
coined, and with intent that each of the said pieces of silver respect¬ 
ively should be coined into false and counterfeit coin, reseu^hling 
(“ resembling or apparently intended to resemble or pass for**) a piece 
of the Queen’s current gold coin, called a sovereign; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony, 2 W. 4, c. 34, s. 4. See the last precedent. The statute 
applies also to the gilding or colouring of any silver coin, with intent to 
make the same resemble or pass for gold coin, and to gilding or colouring 
any copper coin, with intent to make the same resemble or pass for gold 
or silver coin. And an indictment charging the gilding of sixpences 
“ with materiaU capable of producing the colour of gold” is good, and is 
supported by proof of colouring sixpences with gold. Reg. v. Turner, 
2 Mood. C. C. 41. 

This offence is not triable at any quarter sessions. 5^6 Viet, c, 38, 
s. 1, (ante, p. 69). 

, Evideme. 

Prove the colouring &c. as in the last case, and the intent as 
stated in the indictment. For this purpose it may he proved that 
the defendant had the instruments for coining, or that other coun¬ 
terfeit money was found in his possession, or other circumstances 
may be gpven in evidence from which the jury may infer the intent. 
(See atOe, p, 122). 
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Indictment for Filing or Altering Coin, 

m 

Ommencetnent as ante^p. 60)1—in the county aforesaid, ten pieces 
of the (Queen’s current coin called sixpences, falsely, deceitfully, and 
feloniously did file, {“filey or in any manner alter**) with intent fo 
make each of the said pieces respectively resemble (“ resemble ot 
pass fw**) a piece of tne Queen’s current gold coin called a half- 
sovereign ; a^mst the form of the statute in such case made and 

S rovided, and against the peace of our lady the Queen, her crourn and 
ignity. 

« Felony. 2 W. 4, c. 34, s. 4. See the last precedent but one. The 
statute also applies to the filing or altering any of the QmerCs copper 
moneyy with intent to make the same resemble or pass for any of the 
Queens current gold or silver coin. 

This offence is not triable at any quarter sessions, 5^6 Viet. c. 38, 
s. 1, {auecy p.QQ), 

Ecidence, 

Prove the filing and altering as stated in the indictment, and the 
intent by circumstances from which it may be inferred by the jury. 
(See antCy p. 122). 


IMPAIRING GOLD AND SILVER COIN. 


Stattde. 

2 W. 4, c. 34, s. 5]—Enacts, that if any person shall impair, 
diminish, or lighten any of the King’s gold or silver coin, with in- 
tent^ make the coin so impaired, diminished, or lightened, pass 
for the King’s current gold or silver coin, every such offender shall, 
in England and Ireland, be guilty of felony, and in Scotland ofa 
high crime and offence, and, being convicted thei’cof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
any term not exceeding fourteen years nor less than seven years, or 
to l)e imprisoned for any term not exceeding three years. 

Indictment, 

Commencement as antCy p. 6011—in the county aforesaid, teil jiieces 
of the Queen’s cunent gold gold or silver**) coin called sove¬ 
reigns, falsely, deceitfully, and feloniously did impair, (“ impair 
diminishy or iiqhten**)y with intent to make each of the said pieces 
so im[)aired [diminished and lightened! pass for a piece of the 
Queen’s curi'enf gold (“ gold or silver **) coin called a sovereign; 
against the form of the statutes in suen case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
As to the venucy see antey p. 20. 

Felonyy transportation for not more than fourteen years nor lets than 
seven years, or imprisonment with or without hard laboury (and with or 
without solitary confinementy 2 W, 4, c, 34, s. 19, (antCy p. 501), such 
confinement not exceeding one month at any one time, nor three months 
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in auy one year^ 7 W. 4 ^ 1 Viet, c. 90, s. 5. (ante, p. 169) ), not ex¬ 
ceeding three years, 2 W, 4, c. 34, e. 5, 

Evidence. 

Prove the impairing, &c., by direct or presnmptive evidence^ as 
that the defendant was in possession of filing of impaired coin, or 
of the instruments for filing. Prove, also, ^e intent by evidence 
from wliich it may be inferred by the jury; as, for instance, that 
the defendant attempted to pass the coin, or h^ passed other coin so 
impaired, or that he carried it about him mixed with other money, 
particularly if it was not so impaired as apparently to affect its cur¬ 
rency. 

■ ♦ ■ 

BUYINO OR TMPORTIKO COUNYERPEIT COIN. 


# 

Statiete. 

2 IF. 4, c. 34, $. 6]—Enacts, that if any person shall buy, sell, 
receive, pay, or put ofl^ or oflPer to buy, sefl, receive, pay, or put off, 
any false or counterfeit coin resembling, or apparently intended to 
I'esemble or pass for, any of the King’s current gold or silver coin, 
at or for a lower rate or value than the same by its denomination 
imports or was coined or counterfeited for; or if any person shall 
import into the United Kingdom from beyond the seas, any false or 
counterfeit coin resembling, or apparently intended to resemble or 
pass for, any of the King’s current gold or silver coin, knowing the 
same to be false or counterfeit: every such offender shall, in Eng¬ 
land and Ireland, be guilty of felony, and in Scotland of a high 
crime and offence, and being convicted thereof, shall be liab\., at 
the discretion of the court, to be transported beyond the seas for life 
or for any term not less than seven years, or to be imprisoned for any 
term not exceeding four years. 


Indictment for Buying or Selling Cownterfdt Coin at a lotoer Rate 
than by its Denomination it imports. 

Commencement as ante, p. SOI"]—in the county aforesaid, ten pieces 
of false and counterfeit coin, each piece thereof resembling (“ re¬ 
sembling, or apparent^ intended to resemble or pass for**) a piece of 
the Queen’s current gold gold or siher **) coin called a sovereign, 
falsely, deceitfully, and feloniously did put off (“ buy, sell, receive, 
pay, or pia off, or offer to buy, sell, receive, pay, or put off**) to one 
J. N., at and for a lower rate and value than the same by their 
denomination did then and there import, and were respelStively 
coined and counterfeited for, that is to say, for the sum of ten shif- 
liims; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. As to the venue, see ante, p, 20. 

Felony, transportation for life or not less than seven years, or impri¬ 
sonment, (with or without hard labour, and with or without solitary 
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confinement, 2 W. 4, c. 34, s, 19, {ante, p. 601), such confinement not 
exceeding one month at any one time, nor three months in any one year, 
7 Viet. c. 90, s. 5 ; {flute, p, 169) ), not exceeding four years, 

2 W, 4, c, 34, s. 6. 

This offence is not triable at any quarter sessions, 5^6 Viet. c. 39, 
s. 1, {ante, p. 69). 

Evidence, 

^ Prove that the defendant put off, &c., the counterfeit coin as men¬ 
tioned in the indictinent. Under the repealed statute, 8 0 fV. 3, 

c. 26, it was holden that the putting off must be complete: and 
therefore, where the defendant laid on a table a quantity of counter¬ 
feit shillings, forwhich he was to receive a certain sum, but while the 
counterfeit money was being counted, and before the defendant re¬ 
ceived the price of it, he was apprehended, it was decided not to be 
within the act. E. v.- Woolridge, 1 Leach, 307 ; 1 East, P. C. 179. 
The recent act contains the words “ offer to buy, sell,” &c., and 
therefore would include the case above mentioned. 

Prove, also, that the coin put off, &c,, was counterfeit. The words 
of the old statute were, “ any counterfeit milled money, or any 
milled money wliatsoever, unlawfully diminished and not cut in 
pieces,” See R. v. Brovming, 1 Leach, 624; 1 East, P. C. 180. The 
words of the present statute are, “any false or counterfeit coin, re- 
.sembling, or apparently intended to resemble or pass for the King’s 
current gold or silver coin.” And this statute does not include the 
putting off^ &c., of money uiflawfully diniinished, and not cut in 
pieces, for less value, which consequently is not now a statutable 
offence. 

It must also be proved that it was sold at a lower rate than by its 
denomination it imports; and this being considered to be the aver¬ 
ment of a contract must be proved as lai<l. Where an indictment 
stat'i.i^ that five counterfeit shillings Avere put off for two shillings, 
and tlie proof was that they were sold for two shillings and sixpence, 
Thompsm, C. B., and Heath, J., held, that as this "was a contract, 
it must be proved as laid, and directed an occj^uittal. R. v. Joyce, 
Car. Sup, 184; 3 C. P. 411. But where the indictment stated 
that the defendant put off a counterfeit 'sovereign, and three coun¬ 
terfeit shillings, for five shillings, and the evidence was that the 
sovereign was sold for four shillings, and the shillings for one shilling, 
Vaughan, B., held the evidence to be sufficient, because the whole 
was one transaction. R. v. Hodges, 3 C. P. 410. 


Indictment for Importing Counterfeit Coin. 

Commencement as ante, p, 601]—in the county aforesaid, ten thou¬ 
sand pieces of false and counterfeit coin, each piece thereof resembling 
{**• resdmhling or apparently intend^ to resetmle or pass for**) a piece 
of the Queen’s current silver (f^gold or silver**) coin called a shil¬ 
ling, falsely, deceitfully, and feloniously did import from beyond 
the seas, into that part of the United Kingdom called England, he 
the said J. S., at the said time when he so imported the said pieces 
of false and counterfeit coin, then and there well knowing the 
same to be false and counterfeit; against the form of the statute 

z2 
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in such case made and provided^ and against the peace of our lady 
the Queen, her crown and dignity. As to the venwy see ante, p, 20. 

Felony, 2 JV, 4, c. 34, s. 6, {ante, p. 606). See the last precedent. 

Evidence, 

Prove that the defendant imported the counterfeit coin. It would 
seem to be no offence within this section to import from the Queen's 
dominions beyond the seas; 1 Hawk, c, 17. 87; 1 East, P. C. 176; 

because the counterfeiting there is punishable by the laws of Eng¬ 
land. Prove also the defendant's guilty knowledge; for unless that 
be averred in the indictment, and proved, it is no offence. 1 Hale, 
128; 1 East,P, (7.176. 


UTTBMNG COUNTERFEIT COIN. 

Statvte. 

2 W, 4, e, 34, s, 7]—Enacts, that if any person shall tender, utter, 
or put off any false or counterfeit coin resembling, or apparently 
intended to resemble or pass for, any of the King's curmit gold 
or silver coin, knowing the same to be false or counterfeit, every 
such offender shall, in England and Ireland, be guilty of a mis¬ 
demeanor, and in .Gotland of a crime and offence, and, being con¬ 
victed thereof, shall be imprisoned for any term not exceeding one 
year; and if any person shall tender, utter, or put off any false or 
counterfeit coin, resembling or apparently intended to resemble 
or paas for, any of the Kin^s current gold or silver coin, knowing 
the same to be false or counterfeit, and such person shall, at the 
time of such tendering, uttering, or putting off, have in his posses¬ 
sion, besides the false or counterfeit coin so tendered, uttered, or 
put off, one or more piece or pieces of false or counterfeit cdii.' re¬ 
sembling, or apparently intended to resemble or pass for, any of the 
King’s current gold or silver coin, or shall, either on the day of such 
tendering, uttering, or putting off, or within the space of ten dajs 
then next ensuing, tender, utter, or put oft’ any more or other false 
or counterfeit coin resembling, or apparently intended to resemble 
or pass for any of the King’s current gold or silver coin, knowing 
the same to be false or counterfeit, every such offender shall, in Eng¬ 
land and Ireland, be guilty of a misdemeanor, and in Scotland of a 
crime and offence, and being convicted thereof, sliall be imprisoned 
for any term not exceeding two years; and if any pereon, who shall 
have been convicted of any of the misdemeanors, or crimes and 
offences, hercinbefoi'e mentioned, shall afterwards commit any of the 
said misdemeanors, or crimes and offences, such persons shall, in Eng¬ 
land and Ireland, be deemed guilty of felony, and in Scotland of a 
high crime and offence, and, being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
life, or for any term not less than seven years, or to be imprisoned 
for any term not exceeding four years. 

Sect. 9 —Proof of former ConvictionJ —Enacts, that where any 
person who shall have been convicted of any offence against this act, 
shall afterwards be indicted for any offence against this act committed 
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subsequent to such conviction, a copy of the previous indictment 
and conviction, purporting to be signed and certified as a true copy 
by the clerk of the court or other officer having the custody of the 
records of the court where the offender was first convicted, or by 
the deputy of such clerk or officer, shall, upon proof of the identity 
of the pemon of the offender, be sufficient evidence of the pi'evious 
indictment and conviction, without proof of the signature or official 
character of the person appearing to have signed and certified the 
same; and for every such copy a fee of six shillings and eight pence, 
and no more, shall be demanded or taken; and if any such clerk, 
offifer, or deputy shall certify or utter as true any false copy of any 
indictment or conviction for any offence against this act, knowing 
the same to be false, or if any person other than such clerk, officer, 
or deputy shall sign or certify any copy of any such indictment or 
conviction, as such clerk, officer, or deputy, or shall utter any copy 
thereof with a false or counterfeit signature thereto, knowing the 
same to be false or counterfeit, every such offender shall, in England 
and Ireland, be guilty of felony, and in Scotland of a high crime and 
offence, and being convicted thereof, shall he liable, at the discretion 
of the court, to be transported beyond the seas for any term not ex¬ 
ceeding fourteen years nor less than seven years, or to be imprisoned 
for any term not exceeding two years. 


Indictment for tdteririg Counterf^ Coin. 

' Commencement as ante, p. 5011—county aforesaid, one piece 
of false and counterfeit coin resembling (** resembling, or apparently in- 
tended to resetnhle or passfor '') a piece of the Q,ueen*s current gold (**gold 
or silver") coin calle<l a sovereign, unlawfully, falsely, and deceitfully 
did Titter (“ tender, utter, or put off") to one J. N., he the said J. S., 
at the time he so uttered the said piece of false and counterfeit coin, 
then and there well knowing the same to be false and counterfeit; 
against the form of the statute in such case made and provided, and 
against the peace of our ladjr the Queen, her crown and dignity. An 
indictment which stated that the defendant uttered a emmterfeit half- 
crown to J. N., “ knowing the same to he false and cotmterfeit" [with¬ 
out any words **then and there" ^c.1 was held sufficient. Reg. v. 
Page, 9 C. ^ P. 756; 2 Mood. C. C. 219. A groat ** is a sufficient 
description of the silver coin of the value offmrpence. Reg, v. Connell, 
I C.H^K. 1.90. 

Misdemeanor, imprisonment, {with or without hard labour, and with 
or wilhotU solitary confinement, 2 JV. 4, e. 34, s. 19, {ante, p. 501), 
such confinement not exceeding one month at any one time, nor three 
months in any one year, 7 IV. 4^1 Viet, c, 90, s. 5, (ante, p, 169)), 
not exceeding one year, 2 W, 4, e. 34, s, 7. 

* Evidence. 

1. Prove the tendering, uttering, or putting off the sovereim in 
question, and prove it to be a base and counterfeit sovereign. Where 
a good shilling was given to a Jew boy for fruit, and he put it into 
his mouth, under pretence of trying whether it were good, and then 
taking a bad shilling out of hb mouth instead of it, returned it to 
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the prosecutor, saying that it was not good; this (which is called 
ringing the changes) was holden to be an uttering within the mean¬ 
ing of the statute 16 (7. 2, c, 28. li. v. FrankSy 2 Leaehy 736. 

2. Prove tliat the defendant knew it to be a counterfeit sovereign 
at the time he uttered it. This, of course, must be done by circum¬ 
stantial evidence. (aS^ ante, p. 122). If, for instance, it be proved 
that he uttered, either on the same day or at other times, base money 
qf the same description to the same or to a difierent person, or had 
other pieces of base money about him when he uttered the counter¬ 
feit money in question, this will be evidence from which the jury 
may presume a guilty knowledge. Per Thmpsony B., in R. v. 

Whiky, 2 Leach, 983. 


Indi(^ment for Uttering Cmnierfeit Coin, hamng at the same time 
Counterfeit Coin in Possession. 

The same as in the last precedent, to the words ** well knowing 
the same to be false and counterfeit.” Tlmt proceed —and 
that he the said J. S., at the said time when he so uttered {^^tmder, 
utter, or put off*^) the said piece of false and counterfeit coin as 
aforesaid, then and there had in his possession, besides the said 
piece of Mso and counterfeit coin so uttered, one other piece of false 
and counterfeit coin, resembling (“ resembling, or apparently intended 
to reseinble or passfoi^*') a piece of the Queen’s current silver gold 
or silver’*) com called a shilling; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Misdemeanor, imptisonment, (mth or without hard labour, and 
with or without solitary confinement, 2 W. 4, c. 34, s. 19, (ante, p. 601), 
Sfich confticment not exceeding one month at any one time, nor thyee 
months m any one year, 7 Vv. 4 1 Viet. s. 90, s. 5, (ante, p. 169)), 

not exceeding two years, 2 TV. 4, c. 34, s. 7, (ante,p. 608). 


Fvidence. 

Prove the offence of uttering, as directed p. 609; and prove 
that the defendant at the same time had about him one or more 
pieces of the counterfeit money raecified in the indictment. The 
guilty knowledge may reasonably be implied from the possession of 
the other counterfeit coin. A man and woman were indicted for 
uttering a bad shilling to M. B., they having another bad shilling in 
their possession at the time. The uttering rras by the woman alone, 
in the absence of the man. It was held by all the Judges, that the 
man was not liable to be convicted as the actual utterer, although 
proved to be the associate of the woman on the day of the uttering, 
wd to have had other bad money for the pu]q>ose of uttering.^ And 
it was also held, that the woman could not be convicted of the second 
offence, of having other bad money in her possession at the time, on 
the evidence of her associating with a man not present at the utter¬ 
ing, but having large quantities of bad money about him for the pur¬ 
pose of uttering. R. v. Else, R. 4* R. 142; see also B. v. Manner's, 
7 O', df JP. 801; Reg. v. Jones, 9 C, 6^ P. 761. But where two per- 
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sons went to a shop, and one of them went in and uttered a bad piece 
of money, having no more in her possession, and the other staid out¬ 
side the shop, having other bad money, it was held that both might 
be convicted, the uttering and the possession being joint. R. v. 
SkerreM, 2 C. 4' P. 4t27. And in all cases where one of two pe^ns 
in company utters counterfeit coin, and other counterfeit coin is 
found on the other, both are guilty of the aggravated offence, if act- * 
ing in concert, and both knowing of the possession. Reg. v. Gerriah^ 

2 M. 219. See Reg. v. Rogers, 2 Mood. Cl <7. 85: Reg. v. 

Hurse, 2 M.S^ Rob. 360; Reg. v. Williams, 1 C. Sf Mar. 269: (jpos#, 
p.5W). 

•The giving of a piece of counterfeit coin in charity is not an utter¬ 
ing witnin the statute, although the party know it to be counter¬ 
feit ; for there must be some intention to defraud. R. v. Page, 8 C. 
cV P. 122. 


Indictment for Uttering twice mthin Ten days. 

Proceed as in the precedent, ante, p. 609, to the words “ well know¬ 
ing the same to be false and counterfeit ” inclusive, and then proceed 
thus'] :—And that the said J. S. afterw'ards, on the same day, that is 
to say, on the said third day of August, in the year last aforesaid, 
[or afterwards, and within the space of ten days then next ensuing, 
to wit, on the sixth day of August, in the year last aforesaid], at the 
parish aforesaid, in the county aforesaid, one other piece of false and 
counterfeit coin, resembling resenMing or apparenilg intended to 
resemble or pass for ”) a piece of the Q,ueen*s current silver (“ gold or 
silver**) coin called a shilling, unlawfully, falsely, and deceitfully 
did utter tender, utter, or put off**) to the said J. N., [or, to one 
G. H.], he the said J. S., at the time when he so uttered the said last- 
inentioned piece of false and counterfeit coin, then and there well 
ki^oiVing the same to be false and counterfeit; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. The doMe tdtering 
must he charged in one count of the indictment. R. v, Tandy, 2 loach, 
835. See R. v. Martin, 2 Leach, 923. 

Misdemeanor. 2 Will. 4, c. 34, s. 7, {ante,p. 508). See the last pre¬ 
cedent.' 

On a conviction for two separate offences of uttering, in two counts, 
one judgment for two years imprisonment, under s. 7, is bad. R. v. 
Robinson, 1 Mood. C. C. 413. 


Evidence. 

Prove the two offences as directed ante, p. 609; and prove them to 
have been committed on the same day, or within the space of ten 
days, according as it is alleged in the indictment. 


Indictment for a subsequent Uttering after a previous Conviction, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, [at the general quarter sessions 
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peace, holden at-, so continuing the record of the condition 

'ofthe.frsf ojfence^ to the end of the judgment inclimve, stating it, how^ 
evejr, in the past and not in the present tense; (see ante, p.. 90); then pro¬ 
ceed thus ~\:—as by the record theivof move fully and at large appears; 
^Vhich said judgment still remains in full force and effect, and not in 
the least reversed or made void. And the jurors aforesaid, upon their 
oath aforesaid, do further present, that the said J. S. afterwards, and 
after he had been so convicted as aforesaid, to wit, on the third day of 
August, in the year last aforesaid, at the parish of B,, in the county 
of M., one other piece of false and counterfeit coin, resembling, &c., 
as in either of the three precedents, except that gou must charge the 
offence to have been done “ feloniously.” The previous conviction must 
he stated with a prout patet per record ura. R. v. Turner, 1 Mood. 
C. (7.47. A conviction under the old law cannot he joined with an offence 
under the new statute. 

To commit any of the misdemeanors mentioned in the three preceding 
cases, after a conviction for any one of those offences respectively, is 
felony, transportation for life or not less than seven years, or imprison¬ 
ment, (with or without hard labour, and with or without solitary con¬ 
finement, 2 W. 4, c. 34, s, 19, (ante, p. 500), such confinement not ex¬ 
ceeding one month at any one time, nor three months in any one year, 
7 IT. 4 1 Viet. c. 90, s. 5, (ante,p. 169) ), not exceeding four years. 

2 W. 4, c. 34, s. 7, (ante, p. 608). 

Evidence. 

According to the order of the averments in the indictment, prove, 
3. The previous conviction, by a copy purporting to be signed and 
certified as a true copy by the clerk of the court, or other officer 
having the custody of the records of tlie court where the offender was 
convicted, or by the deputy of such clerk or officer ; 2 fV. 4, c. 34, 
s. 9, (ante, p. 508); 2. the identity of the defendant, (seepost, Paxf F); 
and 3. the subsequent offence, as directed under the three last 
precedents. 


HAVING IN POSSESSION THREE OB MORE PIECES OF COUNTERFEIT COIN. 


Statute. 

2 W. 4, e. 34, s. 8]—^Enacts, that if any person shall have in his 
custody or possession three or more pieces of false or counterfeit coin, 
resembling, or apparently intended to resemble or pass for, any of 
the King’s current gold or silver coin, knowing the same to be false 
or counterfeit, and with intent to utter or put off the same, every 
such offender shall, in England nnd Ireland, be guilty of a misde¬ 
meanor, and in Scotland of a crime and offence, and, being convicted 
thereof, shall be liable, at the discretion of the court, to hc( im¬ 
prisoned for any term not exceeding three years; and if any person 
80 convicted shall afterwards commit the like misdemeanor or crime 
and offence, such person shall, in England and Ireland, be deemed 
railty of felony, and in Scotland of a high crime and offence, and, 
being convicted thereof, shall be liable, at the discretion of the court. 
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to be transported beyond the seas for life, or for any term nor If 
than seven years, or to be imprisoned for any term not exceeding' 
four years. 

Indictment. 

Comnmcement as ante,p. 600]—^in the county aforesaid, four pidces^ 
of false and counterfeit coin, resembling (** rambling or apparently 
intended to resemble or pass for**) the Queen’s current silver ^old 
or silver**) coin called shillings, unlawfully, falsely, and deceittully 
had in his custody and possession, vrith intent to utter tender, 
utter, or put off**) the* said pieces of false and counterfeit coin, he the 
said J. S. then and there well knowing the said pieces of false and 
counteifeit coin to be false and counteneit: against the form of the 
statute in such cose made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Misdemeanor, imprisonment, {with or without hard labour, and with 
or without solitary confnement, 2 W. 4, c. 34, s. 19, (ante, p. 500), such 
confinement not exceeding one month at any one time, nor three months 
in any one year^ 7 W. 4: ^ 1 Viet. c. 90, s. 6, (ante, p. 169) ), not ex¬ 
ceeding three years, 2 W. 4, c. 34, s. 8. This offence, after a previous 
conviction for the like offence, is felony; transporlalion for life, or not 
less than seven years, or imprisonment not exceeding four years. 2 W. 4, 
c. 34, s. 8. An indictment for that offence may be easily framed from 
this and the last precedent, stating the second offence to have been 
committed “ feloniously.” 

Evidence. 

Prove that the defendant had in his custody or possession three or 
more pieces of counterfeit gold or silver coin. They will be deemed 
to be in his custody and possession, if he have them in his personal 
custody and possession, or knowingly and wilfully have them in any 
dv.\:iiing-house or other building, lodging, apartment, field, or other 
place, open or inclosed, either for his own use or benefit, or for that 
of another. 2 W. 4, c. 34, s. 21, (ante,p. 600). So also, when pieces 
of counterfeit coin arc found on one of two persons acting in guilty 
concert, .and both knowing of the possession, both are guilty under 
this section. Reg. v. Rogers, 2 Mood. C. C. 85 : Reg. v. Williams, 
C. Mar. 269; (ante, p. 511). Prove also the defendant’s know¬ 
ledge tliat the coin was counterfeit, and his intent to utter it. These, 
of coume, can only be proved by circumstances; as, for instance, by 
evidence of former utterings. 

At common law, it was no offence to have possession of counter¬ 
feit coin with intent to utter it; R.y. Stewart, R. «!*f R. 288; R. 
v. Heath, Id. 184 ; but to procure it with that intent was a misde¬ 
meanor. R. V. Fuller, R. R. 308, And proof that the defendant 
was the coiner was an answer to a charge for the common-law mis¬ 
demeanor for procuring. 1 Russ, 48. But this would not be so 
nnderdthe present statute. 



MAKING, &C. COINING TOOLS. 


Statute, 

2 W, 4, c. 34, s. 10]—^Enacts, that if any person shall knowingly, 
and without lawful authority, (the proof of which authority shall 
lie on the party accused), make or mend, or begin or proceed to make 
or mend, or buy or sell, or shall knowingly and without lawful excuse 
(the proof of which excuse shall lie on the party accused) have in 
his custody or possession, any puncheon, counter-puncheon, matrix, 
stamp, die, pattern, or mould, in or u^ion which there shall be made 
or impressed, or which will make or impress, or which shall be in¬ 
tended to make or impress, the figure, stamp, or apparent resemblance 
of both or either of the sides of any of the King’s current gold or 
silver coin, or any part or parts of both or either of such sides; or if 
any pemon shall, without lawful authority, (the proof whereof shall lie 
on*the party accused), make or mend, or begin or proceed to make or 
mend, or buy or sell, or shall, without lawful excuse, (the proof whereof 
shall lie on the pai'ty accused), have in his custody or possession any 
edger, edging tool* collar, instrument, or engine adapted and intended 
for the marking of coin round the edges with letters, grainings, or other 
marks or figures apparently resembling those on the edges of any of 
tho King’s current gold or silver coin, such person knowing the same 
to be so adapted and intended as afoiesaid; or if any person shall, 
without lawful authority, to be proved as aforesaid, make or mend, 
or begin to proceed to make or mend, or buy or sell, or shall, w'ithout 
lawful excuse, to be proved as aforesaid, have in his custody or pos¬ 
session any press for coinage, or any cutting engine for cutting by 
force of a screw, or of any other contrivance, round blanks out of 
gold, silver, or other metal, such person knowing such press to. he a 
press for coinage, or knowing suen engine to have been used, or to 
be intended to be used, for or in order to the counterfeiting of any of 
the King’s current gold or silver coin; every such offender shall, in 
England and Ireland, be guilty of felony, and in Scotland of a hi^li 
crime and offence, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for life, or 
for any term not less than seven years, or to be imprisoned for any 
term not exceeding four years. 


Indictment for imlcmg^ S^c. a Puncheon, S^c.for CMning, 

Commencement as ante, p, 600]—^in the connty aforesaid, one 
puncheon, (“any ^ncheon, counter-puncheon, matrix, stamp, die, 
^tteni or mould**% in and upon which there was then made and 
impressed (** in or upon whi<dt there shall he made or impresi>ed, or 
which will make or impress, or which shall be intended to make or im¬ 
press**) the figure figure, stamp, or apparent rescmhlance**) of one 
of the sides, (“of both or eUher of the sides, or any part or parts of 
loth or either of such sides ”) that is to say, the head side of a piece of 
the Queen’s current silver, (“gold or silver ), commonly called a 
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shilling*, knowingly, falsely, deceitfully, and feloniously, did make 
(make or mendy or heffitt or proceed to make or mendy or or 8elV*)\ 
against the forai of the statute in such case made and provided, and 
against the peace of our lady the Q,ueen, her crown and dignity. As 
to the venucy see antCy p. 20. 

Felonyy transportation for life or for not less than s&oen yearSy or tme 
prisonmenty {with or without hard leibouryatid with or without solitwy eon- 
finementy 2 W, 4, c. 34, s. 19, {antSyp. 600), such confinement not ess- 
ceeding one month at any one timCy nor three months in any one yeary 
7 4 1 Viet. c. 90, s. 5, {antCyp. 169) ), not exceeding four years. 

2 IF. 4, 0.35, if. 10. . 

• These offences are not triable at any quarter sessions, 6 6 Viet, 

c. 38, s. If {antCy p. 69). 

Evidence, 

Prove that the defendant made, &c., a puncheon, &c., as stated in 
the indictment; and prove that the instrument in question is a 
puncheon or other instrument described in the indictment, and in¬ 
cluded in the statute. The words in the statute, “ upon which there 
shall bo'made or impressed,” &c., apply to the puncheon, which, being 
convex, bears upon it the figure of the coin; and the words, “ which 
will make and impress,” &c., apply to the counter-puncheon, &c., 
which, being concave, will make and impress. However, although 
it is more accurate to describe the instruments according to their 
actual use, they may be described either way. R. v. Lennardy 1 
Leachy 86; 1 Easty P. G. 170.# It is not necessary that the instru¬ 
ment should be capable of making an impression of the whole of one 
side of the coin ; for the words, “ or any part or parts,” &c., are in¬ 
troduced into this statute, and consequently the difficulty in B. v. 
Suttony2,Str. 1074; Hardw. 370, where the instrument was capable 
of making the sceptre only, cannot now occur. And on an indict¬ 
ment- making a mould “intended to make and impress the figure 
mid apparent resemblance of the obverse side” of a shilling, it is suf¬ 
ficient to prove that the prisoner made the mould, and a part of the 
impression, though he had not completed the entire impression. R, 
V. Fostery j C.^ P. 495. It is not necessary to prove, under this branch 
of the statute, the knowledge or intent of the defendant; for the mere 
similitude is treated by the legislature as evidence of the intent; 
neither is it essential to show that money was actually made with 
the instimmcnt in question. B. v. RidgeV^y 1 Easty P, C. 172. 

Where the defendant employed a die-sinker to make, for a pre¬ 
tended innocent purpose, a die calculated to make shillings; and the 
die-sinker, suspecting fraud, infonned the authorities at the Mint, 
and under their directions made the die for the purpose of detectiiig 
the prisoner; it was held, that the die-sinker was an innocent agent, 
and the defendant rightly convicted as a principal under 2 W. 4, c. 
34 , s. 10. Reg. v. Bannony 2 Mood. C. C. 309; 1 C. F. 295. 


Indictment for having a Puneheony <^c., in Possession. 

Proceed as in the last precedenty to the Asterisk*y and then thus ']:— 
knowingly, falsely, deceitfully, and feloniously, and without lawful 
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excuse, had in his custody and possession ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. An indictment which charged 
that the defendant feloniousig had in his possession a mould **upon 
which said mould was made and impressed the figure and apparent re¬ 
semblance** of the obverse side of a sixpence^ was held had on demurrer^ 
as not sufficiently shewing that the impression tons on the mould at the 
tifne when he had it in his'possession. Reg. v. Richmond^ \ K. 
240. As to the venue, see ante, p. 20. 

Felony. 2 W. 4, c. 34, s. 10, (ante, p. 514). See the last precedent. 

Evidence. 

Prove the custody or possession, that is, that the defendant had the 
instrument either in his personal custody or possession, or, knowingly 
and wilfully, in some dwelling-house or building, lodging, apartment, 
field, or other place, open or inclosed, whether belonging to himself 
or not, and whether the instrument was used for his own use or be¬ 
nefit, or for that of another. 2 W. 4, c. 34, s. 21, (ante, p. 600): see 
Beg, V. Rogers, (ante, p, 613). It must also be proved that the 
puncheon or instrument is such as is specified in the indictment, and 
included in the statute. Where the prisoner w^as indicted for having 
in his possession a mould on which was impressed a resemblance of 
the obverse side of a shilling, it was held that, in order to convict, the 
jury must be satisfied, that, at the time he had it in his possession, 
the whole of the obverse side of the ^hilling was impressed on the 
mould. R. V. Foster, 7 C. P. 494. The lawful excuse, if any, 
must be proved by the defendant. 2 W. 4, e. 34, s. 10, (ante, p. 


Indictment for making, S^c., a Collar. ' > 

Commencement as ante, p, 600]—in the county aforesaid, one collar 
any edger, edging tool, collar, instrument, or engine**) adapted and 
intended for the working of coin round the e%es with grainings 
(^^ letters, grainings, or other marks or figures**) apparently resem¬ 
bling those on the edges of a piece of the Queen’s current gold, 
^“;5ro^c?orsi7eer”) coin, called a sovereign, falsely, deceitfully, and 
feloniously, and without lawful authority, did make, (“ make or mend, 
or begin or proceed to make or mend, or buy or sell, or without lawful 
excuse, the proof whereof shall lie on tite party accused, have in his cus¬ 
tody or possession**), he, the said J. S. then and there well knowing 
the same to be so adapted and intended as aforesaid; against the form 
of the statute in such case made and provided, and agmnst the peace 
of our lady the Queen, her crown and dignity. As to the venue, see 
ante, p. 20. From this and the last precedmt, an indictment for having 
possession of such tools may be easily framed. 

Felony. 2 W. 4,c, 34, s. 10, (ante,p. 614). See thepreeedmi ante, 
p. 623. 

Evidence. 

The evidence upon this indictment will be the same as in the two 
last respectively, except that it must also be proved that the defend- 
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ant knew the instrument to be adapted and intended for the making 
of coin round the edge. This is a new provision, and was substituted 
for the words, not of common use in any trade,” in the former 
statute, upon which much difficulty arose, aee B, v. Moore, 2C.8^P. 
236. 


Indictment for making^ Spc., a Press, S^c.^for Cmning, 

Commencement as ante, p. 600]—^in the county aforesaid, one press 
for coinage (“ arty press for coinage, or any cutting engine for cutting, 
Vy force of a screw or awf ciher contrivance, round blanks out of gem, 
silver, or other metal*'') falsely, deceitfully, and feloniously, and with¬ 
out lawful authority, did make (“ make or mend, or begin or proceed 
to make or mend, or buy or sell, or have, without lawful excuse, the proof 
whereof shall lie on the party accused, in his custody or possession ’*), he 
the said J. S. then and there well knowing such press to be a press 
for coinage ; {or such engine to have been used, or to be intended to 
be used, for and in order to the counterfeiting of the Queen’s current 
gold and silver coin] ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. As to the venue, see ante, p. 20. From this and 
the precedent, ante, p, 616, an indictment maybe easily framed for 
having possession of a coining press, or instrument for cutting. 

Felony, 2 W, 4, c. 34, s. 10, {ante, p, 614). See the precedent, 
ante, p. 616. • 

Evidence. 

The evidence wdll be the same as under the last precedent. It 
must be observed, that in this section there is no qualification appli¬ 
cable to the coining press, though there is as to the cutting engine in 
fb**''=!ame branch of the section. In iZ. Bell, I East, P. v. ICO, 
Fost. 430, it was holden that a coining press used to make Umis d’ors 
was not within the meaning of similar words in the statute 8 0 JV. 

3, c. 2G, contrary to the opinion of Byder, C. J., and Foster, J,, in 
which Lord Mansfield concurred. 


CONVEYING COINING TOOLS AND COINS OUT OF THE MINT. 


Statute. 

2 W. 4, c. 34, s. 11 ]—Enacts, that if any person shall, without 
lawful authority, the proof whereof shall lie upon the party accused, 
knowingly convey out of any of his Majesty’s mints, any puncheon, 
counter puncheon, matrix, stamp, die, pattern, mould, ed^er, edging 
tool, collar, instrument, press, or engine, used or employed in or about 
the coining of coin, or any useful part of an^ of the several matters 
aforesaid, or any coin, bullion, metal, or mixture of metals, every 
such offender shall, in England and Ireland, be guilty of felony, and 
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in Scotland of a high crime and offence, and, being convicted thereof, 
shall be liable, at the. discretion of the court, to be transported be¬ 
yond the seas for life, or for any term not less than seven years, or to 
be imprisoned for any term not exceeding four years. 

Indictmenib* 

Commenc&mnt as ante^p. 500]—in the county aforesaid, one pun¬ 
cheon (“ anp puncfieon, counter puncheon., matrix, stamp, die, pattern, 
mould, edger, edging tool, collar, instrument, press, or engine, or any 
useful part of the several matters aforesaid**) used and employed in 
and about the coining of coin, [or ten pieces of the Queen’s current 
gold coin, (“ any coin, bullion, metal, or mixture of metals**),"] without 
lawful authority knowingly, falsely, deceitfully, and feloniously did 
convey out of her Majesty’s mint; against the form of the statute in 
lUch case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. As to the venue, see ante, p, 20. 

Felony. 2 W. 4, c. 34, s. 11. See the precedent, ante, p. 515. 

Evidence, 

Prove that the defendant conveyed the article charged in the in¬ 
dictment out of the mint. If a tool, &c., it must be shewn to be a 
tool used in coining. The proof of the lawful authority is, by the 
statute, cast upon the defendant. 2 W. 4, c. 34,11. 

■ " ■ 

OTHER OFFENCES RELATING TO TUB COIN. 


The following statutes apply to other offences relating to coin?—' 

2 }V. 4, c. 34, s. 12— Copper Coin] —Enacts, that if any person shall 
falsely make or counterfeit any coin resembling, or apparently in¬ 
tended to resemble or pass for, any of the King’s current copper coin; 
or if any person shall knowingly, and without lawful authority, (the 
proof of which authority shall lie on the party accused), make or 
mend, or begin or proceed to make or mend, or buy or sell, or shall 
knowingly, and without lawful excuse, (the proof of which excuse 
shall lie on the party accused), have in his custody or possession any 
instrument, tool, or engine adapted and intended for the counterfeit¬ 
ing any of the King’s current copper coin ; or if any person shall buy, 
sell, receive, pay, or put off, or offer to buy, sell, receive, pay, or put 
off, any fiilse or counterfeit coin resembling, or apparently intended 
to resemble or pass for, any of the King’s current copper coin, at or 
for a lower rate or value than the same by its denomination immrts 
or was coined dr counterfeited for; eveiy such offender shall, in Eng¬ 
land and Ireland, be guilty of felony, and in Scotland of a high crime 
and offence, and, being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to be transported beyond the seas fbr any term 
not exceeding seven years, or to be imprisoned for any term not 
exceeding two years; and if any person shall tender, utter, or 
put off any false or counterfeit coin resembling or apparently intended 
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to resemble or pass for, any of the King’s current copper coin, know> 
ing the same to be false or counterfeit, or shall have in his custody or 
possession three or more pieces of false or counterfeit coin resembling, 
or apparently intended to resemble or pass for, any of the King’s cur¬ 
rent copper coin, knowing the same to be false or counterfeit, and 
with intent to utter or put oif the same, every such offender shall, in^ 
England and Ireland, be guilty of a misdemeanor, and in Scotland oi 
a crime and offence, and, being convicted thereof, shall be liable to 
be imprisoned for any term not exceeding one year. 

37 G. 3, c. 126, s. *2-—Counterfeiting Foreign Coin ,~\—And whereas 
the practice of counterfeiting foreign gold and silver coin, and the 
bringing into this realm, a^jp uttering within the same, false and 
counterfeit foreign gold and rilver coin, and particularly pieces of gold 
coin commonly called louis or«, and pieces of silver coin commonly 
called dollars, hath of late greatly increased ; and it is expedient that 
provision should be made more effectually to prevent the same : be 
it enacted, that, if any person or persons shall, from and after the 
passing of this act, make coin, or counterfeit any kind of coin, not 
the proper coin of this realm, nor permitted to be current within the 
same, but resembling, or made with intent to resemble or look like 
any gold or silver coin of any foreign prince, state, or country, or to 
pass as such foreign coin, such person or persons offending therein 
shall be deemed and adjudged to be guilty of felony, and may be 
transported for any term of years not exceeding seven years. /Sfec I 
East,P. a IGl. 

Sect. li—Imioorting Foreign Coin'] —Enacts, that if any person or 
peiBons shall, from and after the passing of this act, bring into this 
realm any such false or counterfeit coin as aforesaid, resembling, or 
made with intent to resemble or look like, any gold or silver coin of 
any JCorcign prince, state, or country, or to pass as such foreign coin, 
knowing the same to be false or counterfeit, to the intent to utter the 
same within this realm, or within any dominions of the same, all and 
every such person or persons shall be deemed and adjudged to be 
guilty of felony, and may be transported for any term of years not 
exceeding seven years. See 1 Fast, I*. C. 177. 

Sect. 4 —Uttering Counterfeit Foreign Goinl —Enacts, that if any 
person or persons shall, from and after the passing of this act, utter 
or tender in payment, or give in exchange, or pay or put off, to any 
person or persons, any such false or counterfeit coin as aforesaid, re¬ 
sembling, or made with intent to resemble or look like, any gold or 
silver coin of any foreim prince, state, or country, or to paas as such 
foreign coin, knowing the same to be false or counterfeit, and shall be 
thereof convicted, every person so offending shall suffer six months’ 
imprisonment, and find sureties for his or her good behaviour for six 
months more, to be computed from the end of the said first six months; 
anddf the same person ^all afterwards be convicted a second time for 
the like offence of uttering, or tendering in payment, or giving in ex¬ 
change, or paying or putting off, any such raise or counterfeit coin as 
aforesaid, knowing the same to be false or counterfeit, such person 
shall, for such second offence, suffer two years* imprisonment, and 
find sureties for his or her good behaviour for two years more, to be 
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computed from the end of the said first two years; and if the same 
person shall afterwards offend a third time, in uttering or tendeiing 
m payment, or giving in exchange, or paying or putting off, any 
such false or counterfeit coin as aforesaid, knowing the same to be 
false or counterfeit, and shall be convicted of sucli third offence, 
he or she shall be adjudged to be guilty of felony, without benefit. Pf 
cleigy. 

Sect. 6— Proof of Conviction'] —^Enacts, that if any person shall be 
convicted of uttering or tendering any such false or countei'feit coin 
as aforesaid, and shdl afterwards be guilty of the like offence in any 
other county, city, or place, the clerk of the assize or clerk of the peace 
for the county, city, or place, where 4tch foraier conviction shall 
liave been had, shall, at the request of the prosecutor, or any other on 
his Majesty’s behalf, certify the same by a transcript, in few words, 
containing the effect and tenor of such conviction ; for which certifi¬ 
cate two shillings and sixpence and no more shall be paid, and such 
certificate, being produced in court, shall be sufficient proof of such 
former conviction. 

An indictment for any of the offences here enumerated may readily 
be framed from some of the foregoing precedents. 

—♦—• 

Sect. 3.» 

SEDITION AND BLASPHEMY, &C. 


Statute. 

38 6^.3, C.78, j.J) —Ajfidamts of Proprietorship of Newspapers \ 
—Enacts, that all such affidavits and affirmations as aforesaid shall 
be filed and kept in such manner as the said commissioners shall 
direct, and the same, or copies thereof, certified to be true copies, as 
hereinafter is mentioned, snail respectively, in all proceedings, civil 
and criminal, touching any newspaper, or other such paper as afore¬ 
said, which shall be mentioned in any such affidavits or affirmations, 
or touching any publication, matter, or thing contained in any such 
newspaper or other paper, be received and admitted as conclusive 
evidence of the truth ot all such matters set forth in such affidavits 
or informations as are hereby required to be therein set forth, against 
every person who shall have signed or sworn or affirmed such affi¬ 
davits or affirmations, and shall also be received and admitted, in 
like manner, as sufficient evidence of the truth of all such matters 
against all and every person who shall not have signed, or sworn, or 
affirmed the same, but who shall be therein mentioned to be a pro-* 

{ irietor, printer, or publisher of such newspaper or other paper,*'un- 
ess the contrary shall be satbfactorily proved: provided always, that, 
if any such person or persons respectively, against whom any such 
affidavit or affirmation, or any copy thereof, shall be offered in evi¬ 
dence, shall prove that he, she, or they hath or have signed, sworn, 
or affirmed, and delivered to the said commissioners or such officer 



Sedition and Blasphemyy 521 

as aforesaid, previous to the day of tiie date or publication of the 
newspaper or other such paper as aforesaid to whicn the proceedings, 
civil or criminal, shall relate, an affidavit or affirmation that he, she, 
or they, hath or have ceased to he the printer or printers, proprietor 
or proprietors, or publisher or publishers of such newspaper or other 
such paper as afomsaid, such person or persons shall not be deemed, ^ 
by reason of any former affidavit or affirmation so delivered as afore¬ 
said, to have been the printer or printers, proprietor or proprietors, 
or publisher or publishera of such paper after the day on which such 
last-mentioned affidatit or affirmation shall have been delivered to 
the commissioners or their officer as aforesaid. 

Sect. 10— Names and Aboik of Printer to he pid>lished'] —Enacts, 
that, in some part of every newspaper, or other such paper as afore¬ 
said, there shall be printed the true and real name and names, addi¬ 
tion and additions, and place and places of abode, of the printer and 
printers, and publisher and publisners, of the same, and also a true 
description oi the place where the same is printed; and in case any 
person or persons shall knowingly and wilfully print or publish, or 
cause to be printed or published, any such newspaper or other paper 
as aforesaid, not containing the particulars aforesaid, and every of 
them, every such person shall forreit and lose the sum of one hun¬ 
dred pounds; and proof made in manner lierein mentioned, in any 
proceeding to recover the same, that the party proceeded against is 
a printer or publbher of a newspaper or other such paper so printed 
or published as aforesaid, shall^be deemed and taken to be proof that 
such party is a person wilfully and knowingly printing or publishing, 
or causing the same to be printed or publii^ied, unless he shall satis¬ 
factorily prove the contrary thereof. 

Sect. 11— Not necessary to prove Purchase of Paper'] —Enacts, that 
it flhrJl not be necessary, after any such affidavit or affirmation, or a 
certifted copy thereof, shall have been produced in evidence as afore¬ 
said against the persons who signed and made such affidavit, or are 
therein named, according to this act, or any of them, and after a news¬ 
paper or other such paper as aforesaid shall be produced in evidence, 
intituled in the same manner as the newspaper or other paper men¬ 
tioned in such affidavit or copy is intituled, and wherein the name or 
names of the printer and publisher, or printers and publishers, and 
the place of printing, shall be the same as the name or names of the 
printer, publisher, or printers and publishers, and the place of print¬ 
ing mentioned in such affidavit or affirmation, for the plaintiff, in¬ 
formant, or prosecutor, or person seeking to recover any of the penal¬ 
ties given by this act, to prove that the newspaper or paper to which 
such trial relates, was purchased at any house, shop, or office, be¬ 
longing to or occupied by the defendant or defendants, or any of 
them, or by his or their servants or workmen, or ivhere he or they, 
by themselves or their servants or workmen, usually carry on the 
business of printing or publishing such paper, or where the same is 
usually sold. 

Sect. 14— Copies of AffidavitSy ^e., to he sujicient] —^Whereas, in 
many cases, it may be productive of public inconvenience to require 
that the commissioners or officers before whom such affidavits or 
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affirmations as are hereinbefore mentioned are made, should be re> 
qiiired personally to attend, in order to prove, upon the trial of any 
action, prosecution, suit, indictment, information, or in any other 
proceeding, that the parties signing, swearing, or affirming, and de¬ 
livering such affidavit or affidavits, affinnation or affirmations, did 
swear or affirm the same in the presence of and did deliver the same 
to such commissioners and officers before and to whom the same shall 
hQve been sworn, affirmed, or delivered respectively; be it enacted, 
that in all cases, a copy of any such affidavit or affirmation, certified 
to be a true co^ under the hand or hands of one or more of the com¬ 
missioners or officers in whose possession the same shall be, shall, upon 
proof made that such certificates ha^e been signed with the handwrit¬ 
ing of the person or persons making the same, and whom it shall not 
be necessary to prove to be a commissioner or commissioners, or offi¬ 
cer or officers, bo received in evidence as sufficient proof of such affi¬ 
davit or affirmation, and that the same was duly sworn or affirmed, 
and of the contents thereof; and such copies, so produced and certified, 
shall also be received as evidence that the affidavit or affirmation of 
which they purport to be copies have been sworn or affirmed accord¬ 
ing to this act, and shall have the same cfiect for the purposes of evi¬ 
dence, to all intents whatsoever, as if the original affidavits or affir¬ 
mations of which the copies so produced and certified shall purport 
to be copies, had been produced in evidence, and been proved to 
have been duly so certified, sworn, and affirmed, by the person or 
persons appearing by such copy to have sworn or affirmed the same 
as aforesaid. ^ 

Sect. 17 —Papers deposited to he delve&rcd oi£t Commissioners '}— 
Enacts, that, from and after the first day of July, one thousand seven 
hundred and ninety-eight, the printer or publisher of every news¬ 
paper, or other such paper as aforesaid, shall, upon every day upon 
which the same shall be published, or within six days aftij:, de¬ 
liver to the commissioners of stamps at their head office, or to 
some officer to be appointed by them to receive the same, and whom 
they are hereby required to appoint for that purpose, one of the 
papers so published upon each such day, signed by the printer or 
publisher thereof^ in Jiis handwriting, with his name and place of 
abode, and the same shall be carefully kept by the said commis¬ 
sioners or such officer as aforesaid in such manner as the said com¬ 
missioners shall direct; and such printer or publisher shall be en¬ 
titled to demand and receive from the commissioners, or such 
officers, once in every six days, the amount of the ordinary price of 
the newspapers or other papers so delivered; and in every case in 
which the printer and publisher of such newspaper or other paper 
as aforesaid shall neglect to deliver one such newspaper, or other 

{ taper, in the manner hereinbefore directed, such printer and pub- 
isher shall for every such neglect respectively forfeit and lose the 
sum of one hundred pounds; and in case any person or persons 
sh^l make application to the commissioners or such officer ad afore¬ 
said, in order that such newspaper or other paper so signed by the 
printer and publisher may be produced in evidence in any proceeding, 
civil or criminal, the said commissioners or such officer shall, at the 
expense of the party applying, at any time within two years from 
the publication thereof, either cause the same to be produced in the 
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court in which the same is required to be produced, and at the time 
when the same is required to be produced, or shall deliver the same 
to the party applying for it, taKing according to their discretion 
reasonable security, at his expense, for the returning the same to the 
said commissioners for such officer; and in case, by reason that the 
same shall have been previously required by any other person to be 
produced in any court, or have oeen previously delivered to any other 
person for the like purpose, the same cannot be produced at the 
time required, or be delivered according to such application, in such 
case the said commissioners, or such their officer, shall cause the 
same to be produced, or shall deliver the same as soon as they are 
enabled to do so. 


Indictment for a Seditiom lAhel. 

Middlesex, to wit:—The jurors for our lord the King upon their 
oath pi'escnt, that J. H., late of the paiish of B., in the county of 
M., clerk, being a wicked, malicious, seditious, and ill-disposed per¬ 
son, and being greatly disaffected to our said lord the King, and to 
his administration of the government of this kingdom and the do¬ 
minions thereunto belonging, and wickedly, maliciously, and sedi¬ 
tiously contriving, devising, and intending to stir up and excite dis¬ 
contents and seditions amongst his Majesty’s subjects, and to alienate 
and withdraw the affection, fidelity, and allegiance of his said Ma¬ 
jesty’s subjects from his said* Majesty, [and cause it to be believed 
that divers of his Majesty’s innocent and deserving subjects had 
been inhumanly murdered by his said Majesty’s troops, in the pro¬ 
vince. colony, or plantation of the Massachussetts Bay, in New Eng¬ 
land, in America, belonging to the crown of Great Britain, and 
unlawfully and wickedly to seduce and encourage his Majesty’s sub¬ 
jects in the said province, colony, or plantation, to re.sist and oppose 
his Majesty’s government], on the eighth day of June, in'the fifteenth 
year of the reign of our sovereign loixl George the Third, with force 
and arms, at the parish aforesaid, in the county aforesaid, wickedly, 
maliciously, and seditiously did write and publish, and cause and 
procure to be written and jiublished, a certain false, wicked, ma¬ 
licious, scandalous, and seditious libel, of and concerning [his said 
Majesty’s government and the employment of his troop^sj according 
to the tenor and effect following; that is to say: “King’s Arms 
Tavern, Cornhill, June 7, 1776. At a special meeting this day of 
several members of the Constitutional Society, during an adjourn¬ 
ment, a gentleman proposed that a subscription should be imme¬ 
diately entered into by such of the members present who might ap¬ 
prove the purpose, for raising the sum of one hundred pounds, to be 
applied to the relief of the widows, orphans, and aged parents of our 
beloved American fellow-subjects, who, faithful to the character of 
Englishmen, preferring death to slavei^, were, for that reason only, 
inhumanly fmurdered by;the King’s (meaning his said Majesty’s) 
troops at Lexington and Concord, in the province of Massachussetts, 
(meaning the said province, colony, or plantation of the Massachus¬ 
setts Bay, in New England, in America), on the nineteenth of last 
April: which sum being immediately collected, it was thereupon 
resolved, that Mr. H. (meaning himself, the said J. H.) do pay to- 
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morrow into the hands of Messrs. B. & C., on account of Dr. F., tho 
said sum of one hundred pounds; and that Dr. F. be requested to 
apply the same to the above mentioned purpose. J. tl.” (meaning 
himself, the said J. II.)]; in contempt of our said lord the King, in 
open violation of the laws of this kingdom, to the evil and pernicious 
example of all others in the like case offending, and against the pea6e 
of^our lord the King, his crown and dignity.” 'Jliere were other 
counts charging thai the defendant printed and publishedy and caused 
and procured to be printed and published** in several newspapers^ 
the same libel; and other counts, charging the printing and pub¬ 
lishing of part of the same libel, setting it out to the words *^the 
nineteenth of last April^* inchmve; and lastly, a count charging tho 
defendant with having written and published another hut similar libel. 
This was the case of K. Vi Home, Cotop. 672 ; it was in fact an informa¬ 
tion ex officio: bat I have given it the shape of an indictment, to make it 
conformwle toith the other precedents in the volume. The defendant him¬ 
self moved in arrest of judgment, and made several objections, the princi¬ 
pal of which was, that it was not averred that the employmmt of the troops 
was by the Kinfs authority; but the court, after much consideration, 
declared themselves clearly ^ opinion that the information was sufficietit. 
See also R. v. Burdett, 4 B. 4* Aid. 344. 

The punishment for a seditious libel isfine and imprisonment. The stat. 
60 G. 4, c. 8, s. 4, which infiicted banishment for the second offence, is re¬ 
pealed. 11 (?. 4 4* 1 11^.4,0.73,5.1. See 6 <!^* 7 Vict.c. QiS,post. By 
11 (?. 4 ^ 1 fV. 4, c. 73, s. 2, bonds given by proprietors of newspapers 
are conditioned to pay the fines imposed bn prosecutions. Offences of this 
nature are not triable at any quarter sesnons. 5 0 Viet. c. 38, s. 1, 

(ante,p. 69). 

We shall now proceed to make a few observations on what is to 
he deemed sedition, and on the form of the indictment for that of¬ 
fence. 

First, as to what is to be deemed sedition.—Political wWtings 
and words may be classed under three hands: those whicli are overt 
acts of treason; those which are seditious; and those which are 
allowable and justifiable. We have seen what political writings and 
words amount to overt acts of high treason, (ante, p. 490). On the 
other hand, a man may lawfully discuss and ci'iticise the measures 
adopted by the Queen and her ministers for the government of the 
country, provided he do it fairly, temperately, with decency and 
respect, and without imputing to tliem any corru})t or iinpix>per mo¬ 
tive. See R. V, Lambert Perry, 2 Camp. 898. All political 
writings and words between these extremes, may be deemed seditious. 
As, for instance, if a man curse the Queen, wish her ill, give out 
scandalous stories concerning her, (see R. v. Harvey, 2 B. C. 257; 
8 H. Sf R. 464), or do any thing that may lessen her in the esteem 
of her subjects, mav ureaken her government, or may raise jealousies 
betvreen her and ner people; or, if he deny the Queen’s right to 
the throne, in common and unadvised discourse, (for if it be by ad¬ 
visedly speaking, it amounts to pramunire); all these are sedition. 
4 Bl. Cam. 423. In R. v. Tutchin {5 Tr. 532; Holt, 424), 
Lord Holt said, that **if men shall not be called to account for pos¬ 
sessing the people with an ill opinion of the government, no govern¬ 
ment can subsist; nothing can be worse to any government than to 
endeavour to procure animosities as to the management of it; this 
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has always been looked upon as a crime, and no government can be 
safe unless it be punislied/’ And Lord Elhmoroughf in B. v. 
C<Metty {Holt on Libely 114; Stark, on Lihely 622), sjiid, that, if 
a publication be calculated to alienate the affections of the people, 
by bringing the government into disesteem, whether the expedient 
resorted to be ridicule or obloquy, the writer, publisher, «c. are 
punishable. And whether the defendant really intended, by his pub¬ 
lication, to alienate the affections of the people from tlie govern¬ 
ment, or not, is not material; if the publication be calculated to 
have tliat effect, it is a* seditious libel. B. v. Burdetty 4 B. Sf Aid, 
95; B. V. Harveyy supra. 

Secondlpy as to the form of the indictment.—As to the mere formal 
part, it is sufficient to refer to the precedent, antey p. 523. 

1 . The indictment must charge a publication; composing or writing 
a libel merely, does not seem to be an offence, unless the libel be 
afterwards published. See B. v. Burdetty 4 i?. ^ Aid, 95. But if 
a man write a libel in the county of L., with intent to publish it, and 
afterwards publish it in the county of M., he may it seems be in¬ 
dicted fur a misdemeanor in either county. Id,y by three Judges, 
Bayley, J., did). 

2 . Such part of the publication as is libellous, or as the prosecu¬ 
tor chooses to set out, must be set out correctly. JVright v. Cle¬ 
ment, 3 B. df Aid. 503: Tabart v. Tipper, 1 Camp. 352: Cart- 
toright v. Wright, 1 D. 8^ B. 230, {See ante,p. 102). If parts of the 
publication be selected, they must be set forth thus: “in a certain 

part of which said-tthei-e were and are contained certain 

raise, wicked, malicious, scandalous, seditious, and libellous matters, 
of and concerning, &c., “according to the tenor and effect following; 
that is to say:” —“And in a certain other part,” «Sfc. S^c. See 1 
Camp. 350. If the libel be in a foreign language, it must be set out 
in such language, verbatim, together with a cormet translation. 
S^iobio V. Axtely 6 T. R. 162. 

3. And besides setting out the libellous passages of the publication, 
the indictment must also contain such averments and innuendos as 
may be necessary to render it intelligible, and its application to the 
Queen or her government, &c., evident. When the statement of 
an extrinsic fact is necessary in order to render the libel intelligible, 
or to shew its libellous quality, such extrinsic fact must be averred 
in the introductory part of the indictment; but where it is neces¬ 
sary merely to explain a w'ord by reference to something which has 
jn’cceded it, this is done by an innuendo. And an innuendo can 
explain only in cases where something alread;^ appears upon the 
record to ground the explanation; it cannot, of itself^ change, add 
to, or enlarge the sense of expressions beyond tlieir usual accepta¬ 
tion and meaning. See 2 Salk. 513; Cowp. 684. Thus, for in¬ 
stance, in an action on the ease against a man for saying of another 
“Ae has burnt my barn,* the plaintiff cannot, by way of innuendo, 
say meaning my bam full of com; Barham*s case, 4 Co. 20 a.; 
because this is not an explanation derived from anything which 

S >receded it on the record, hut from the statement of an extrinsic 
act which had not previously been stated. But if, in the introduc¬ 
tory part of the declaration, it had been averred that the defendant 
had a bam full of corn, and that, in a discourse about that barn, 
he had spoken the above words of the plaintiff, an innuendo of its 
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being the barn full of corn would have been good; for, by coupling 
the innuendo with the introductory averment, it would have made 
it complete. So, in an action for the words **He is a thief** you 
cannot' explain the defendant’s meaning in the use of the word 
.by an, innuendo **meaning the said j^intiffy* or the like, unless 
something appear previously upon tne record to ground that ex¬ 
planation; but if you had previously charged the words to have 
been spoken of and concerning the plaintiff, then such an innuendo 
would be correct; for, when it is alleged that the defendant said of 
the plaintiff “//e is a thiefy* this is an evident ground for the expla¬ 
nation given by the innuendo, that the plaintiff was refeiTed to by the 
word“//<!.” S^ 1 Bx>l. Ah'. 83,/>/. 7, 86, pl.l'y 2 Rol. *244; 
(Jro. Jae. 126, 39; 1 Sid. 52; 2 Sir. 934; 1 Saund. 242, n. 3; 
Chldstein v. Fossy Q D. 6^ B. 197, 6 B. C. 164: (Jletnent v*. 
Fishery 1 Mann. ^ Ryl, 281, 7 B, G. 459: Alexander v. AngUy 
1 (7. ^ J". 143: Tomlinson v. Brittlehanky 4 B. 6; Adol. 030; 1 iVe». 

M. 466: Sweeta^le v. JessCy 5 B. Adol. 27; 2 Nev. 31. 36: 
Uurtis V. Curtisy 10 Bing. 447 ; 4t M. 6^ Scotty 337: Slowman v. 
Buttony 10 Bingy 402; 4 M, 6^ Scotty 174: Day v. Rdbinsony 1 uifl. 

Ell. 654 ; 4 Nev. & M. 884. In R. v. TutcMny 5 St. Tr. 532, 
590, one part of the libel was thus: “ The mismanagomehts of the 
naiy have been a greater tax upon the merchants than the duties 
raised by pai'liament;” in order to explain what was meant by the 
navy, the introductory part of the information charged the libel to 
have been written “of and concerning the royal navy of this king¬ 
dom, and the government of the said* navy ;” and when, in stating 
the libel, it came to the word “ navy,” it explained it by an innuendo, 
thus: “meaning the royal navy of this kingdom;” which being 
coupled with the averment in the introductory part of it, made the 
sense a.nd the charge complete. In R, v. MatthewSy 9 St. Tr. 682, the 
words of the libel were these: “ From the solemnity of the Che¬ 
valier’s birth, and if hereditary right be any recommendation, Ife has 
that to plead in its favour;” it was there objected—What Chevalier? 
who is he? what recommendatiou? and to what? But in the in¬ 
troductory part of the information the libel was charged to have been 
written “of and concerning the Pretender, and of and concerning 
his right to the crown of Great Britainand it was holden that the 
innuendos in the body of the libel, explaining the words “ Clievalier,” 
&c., to moan the Pretender, and his hereditary right to the crown 
of Great Britain, when connected with the averment in the intro¬ 
ductory part, of its being written “ of and concerning the Pretender 
and his right to the crown of Great Britain,” w’ere a sufficient expla¬ 
nation to make good the chai'ge. But where the words or libel are 
in the second person, and the slander is spoken or the libel is directed 
to the party slandered or libelled, and it is so alleged in the indict¬ 
ment—^as, where a declaration charges that the defendant, in a dis¬ 
course with the plaintiff, said to him, “ You are a thiefy* —it is 
unnecessary to aver that they were spoken or written of an<i. con¬ 
cerning the plaintiff; nor is tfiere any need of an innuendo, for it is 
plain enough Avithout it that **y<m** means the plaintiff. Shut v. 
HawMnSy 2 Rxtl. Rep. 243, 244; and see 1 Rol. Ahr. 86, pi. 8. 

See two precedents of indictments for seditious libels. 4 Went. 199, 

200 . 
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Bvidenee on the part of the Prosecution. 

On the Eighth Dap of June^ —The day on which the libel ia 

alleged to have been written and published ia not material, and neea 
not be proved as laid; but a vanance between the indictment and 
evidence, in any dates alleged and mentioned in the libel, would be 
fatal. (iS'ee anfe,^. 102). 

At the parish aforesaid^ in the County aforesaid,~\ —The offence of 
course must be proved to have been committed in the county in which 
the venue is laid. If a letter containing the libel reach the party to 
whom it is directed in the proper county, see B. v. Johnson^ 7 East, 
95, even though addressed to him at a place out of the county, B. v. 
Watson, 1 Camp. 215, or even if a sealed letter, containing the libel, 
be put into the post-office in the proper county, B. v. BurdMt, 4 J?. 
Ala. 95 ; Ity three Judges, Baylty, J., dvd>:, it is a sufficient publication 
of the libel in that county: and in the last case, the three judges held 
that if a man write and compose a libel in L., with intent to publish 
it, and afterwards publish it in M., he may be indicted for a mis¬ 
demeanor in either county. But in B. v. WaUon, 1 Camp. 215, 
Lord Ellenhorough held that the post-mark of a pai’ticular place within 
the county, upon a letter containing the libel, was no evidence of a 
publication in tliat county : for the post-maik might be forged. But 
it would seem that post-marks are evidence that the letters on which 
they are were in the office to w'hicb the post-mark belongs, at the date 
thereby specified. See B. v. Plumcr, It. &; B. 204; B. v. Johnson, 7 
Eojit, 65 : Warren v. Warren, 1 C., M., ^ B. 150, 4 l^rw. 850. 

Wickedly, maliciously, and seditiously. —The malice, &c., may be 
infeiTcd from the libel itsclfj without any extrinsic evidence of it. 

R. v. Creevey, 1 M. ^ Set. 273, 282 : R, v. Lord Abingdon, 1 Esp. 226. 
So, evidence of the defendant’s having published other copies of the 
s«nio libel, Plunkett v. Cohbeti, 5 J''sp. 136, or other libels, R. v. Pearce, 
Peake, 75, provided they expressly refer to the subject of the libel set 
out in the indictment, Finuerty v. Tipper, 2 Camp. 72, is receivable, in 
order to prove the malicious or seditious intent. See Chubb v. Westley, 
6 C. 4* P. 436. 

Did write and publish, ^c.~\ —Upon a count chaining the defendant 
with having composed, printed, and published a libel, proof that he 
composed and published it, R. v, Williams, 2 Cf/mp.,646, or even that 
he only published it, R. v. Hunt, 2 Camp. 583, will be sufficient to 
maintain it. And proof that he composed it in the county of Li, and 
published it in the county of M., will maintain a count laying the 
offence in the county of L. R. v. Burdett, 4 B. ^ Aid. 95 ; Bayley, 

S. ,dub. But a publication must be proved. 

The* publication may be, by selling the libel, distributing it gratis, 
reading it to others, (if he knew the tendency of it before), or by 
sending it and having it delivered to another person, or even to the 
partyJibelled by it. See Bac. Ahr., Libel, (B. 2); 1 Hawk. c. 73, s. 
11. So, evidence of the defendant’s procuring another person to 
publish the libel, is sufficient to maintain a count charging the de¬ 
fendant with having pul)lished it; and therefore evidence of the 
libel’s being purchased in a bookseller’s shop, or at a newspaper office, 
or the office of a news-vender, of a servant there, in the course of 
business, will maintain a count, charging the master with liaving 
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published it, 4 Bac. Jbr., Lihel^ (B. 2); v. Almond^ 5 Burr. 2686, 
even although it be proved that the master was not privy to it. It. 
V. Walter, 3 E»p. 21: R. v. Gulch, M. ^ M. 433: Att.^GeUt v Siddon, 
1 C, 8f J. 220. But see now the Q Viet, c, 96, s. 7, post. 

The delivery of a newspaper to the officer of the stamp-office is a 
sufficent publication to sustain an indictment for a libel in that, 
paper, inasmuch as the officer would at all events have an op¬ 
portunity of reading the libel himself. R. v. Amphlitt, 6 ^ 

R. 126; ^ B. ^ C. 35. And if the manuscript of a libel be 
proved to be in the handwriting of the defendant, and it be also 
proved to have been printed and published, this is evidence to go 
to the jury that it was published b^' the defendant, though there 
be no express evidence that he authorized the printing or publishing.. 
H. V. Beare, 1 Ld. Baym, 414: Lamh*s case, 9 B^. 59: Reg. v. 
L<mtt, 9 C, ^ P, 462. 

Where the libel is contained in a newspaper, and the defendant is 
indicted for having printed and published it—in order to prove the 
defendant to be pnnter, publisher, or proprietor of the newspaper, 
get a certified copy of tne usual affidavit from the stamp-office, 
(which mentions the names and places of abode of the printer, pub¬ 
lisher, and proprietors of the paper, the name of the paper, and the 
place where it is printed) ; and 2 the newspaper containing the libel 
be intituled in the same manner os that mentioned in the affidavit, 
and the names of the printer and publisher, and the place of print¬ 
ing be the same as is mentioned in the affidavit, these will be suffi¬ 
cient evidence (conclusive evidence against the person or persons 
who signed the affidavit, and primd facie evidence against others 
therein mentioned, unless the contrary be satisfactorily proved) of a 
publication by the.persons therein described as printer and publisher,. 
&c.; without proving that the newspaper in question was purchased 
at any place belonging to, or occupied by them or their servants. 38 
G, 3, c. 78, 11, 9 j Mayne v. Fletcher, 4 Man. Ry. 3J1; ftJJ. 

C. 382. See R. v. Hunt, Ib. n. This certified copy, upon being. 
proved to have been signed by the person who made it, is evidence 
not only of the contents of the affidavit, but also of its having been 
duly sworn by the persons appearing by this copy to have sworn the 
same. 38 G. 3, c. 78, s. 14. Also, by the same statute, the printer 
or publisher of every newspaper is obliged to deliver at the stamp- 
office one of the papers so published, signed by him with his name 
and place of abode ; and the commissioners, upon any persons apply¬ 
ing, shall either produce the same in evidence or give it to such per¬ 
sons for that purpose, upon receiving reasonable security for its being 
returned. 38 G. 3, c. 78, s. 17. See 10 East, 94 ; 2 Camp. 99, 100. 
These two sections are distinct, and either mode of proof may be 
adopted. 9 B. 8^ C. 384: 4 Man, df Ry. 313. The provisions of this 
statute are extended to certain pamphlets and papers containing 
news, &c., by stat. 60 G. 3, c. 9. 

A certain false and seditious ISel."] —The libel itself must be pro¬ 
duced in evidence, and must correspond in substance with the indict¬ 
ment. (S^ ante,p. 102). If the libel be in a foreign language, and 
be set out in that‘language, together with a translation, (see ante, p. 
525), the translation must be proved to be correct. R. v, Peltier, 2 
Sel.H.P. 104S. 
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Meaning Ms said Majesty^ —In strictness, all the innuendos must 
he proved by sohie persons acquainted with the matters of the libel, 
and who can swear that they understand such and such words to 
mean so and sd, or to have reference to such and suchpemns, things, 
or facts, as described by the innuendo. In many cases, however, the^ 
truth of the innuendo appears so evident from the context of the 
libel itself, that further proof is deemed unnecessary, and it is left to 
the jury upon a consideration of the libel alone. 

Etddmee for the Defenda/nt, 

^ •The defendant may prove that he did not write or publish the 
libel at all; or he may contend that the publication is not libellous ; 
or that he was justified in publishing it. 

1 . He may prove that he was not concerned in the writing or 
publishing of the libel in question; and in the case of a newspaper, he 
may prove that he is neither printer, publisher, nor proprietor of it, 
nor otherwise interested or concerned in it, provided he have not 
signed the affidavit deposited at the stamp-office. He may also prove 
that he was a mere innocent agent in the publication ; as, for in¬ 
stance, that he carried and delivered the letter containing the libel, 
without knowing its contents, or delivered one paper by mistake for 
another, (4 T. R. 127,128), or the like. He may also, where a pre¬ 
sumptive case of publication, by the act of any other person by his 
authority, has been established, prove that such publication was 
made without his authority, consent, or knowledge, and that it did 
not arise from want of due care or caution on his part. 6 «Sf 7 Viet. 
€. 9G, s. 7; but the act does not say expressly whether such evi¬ 
dence shall be a complete defence, or go in mitigation of punish¬ 
ment only. But it is not competent to him to prove that a paper 
similar to that for the publication of which he is prosecuted w'as pub¬ 
lished on a former occasion by other persons who have never been 
pfbsecifted for it. B. v. Holt, 4 T. B. 436. 

2 . lie may prove that the writing in question is not libellous ; and 
for that purpose a defendant has been allowed to give in evidence 
other passages in the same newspaper or publication, plainly referring 
to the subject of the libel in question, or fairly connected with it, 
though disjoined from it by omer matter, and in a different type, in 
ord'e^to prove that his intention was not such as was imputed to him 
by the prosecution, or that the passage in question would not fairly 
bear the construction attempted to be given to it. R. v. Laoihert Sf 
Porry, 2 Gamp. 400. 

3. He may shew that he was justified in publishing the matter 
alleged to be libellous. As, for instance, that it formed part of a 
speech delivered by him as a member of parliament; [yee 4 ^.1, c. 
8 ; 1 W. M. St. 2, e, 2); but this privilege extends only to his 
speaking in the house ; for if he afterwards publish his speech, he is 
amenable for it in the same manner as any other pei-son. R. v. 
Creevy^ I M. 3^ Sel. 273: B. v. Lord Abingdon, 1 Mp, 226. Nor 
is it any defence in law to an action or indictment for publishing a 
libel, tiiat the defamatory matter is part of a document w'hich was, 
by order of the House of Commons, laid before the H^ouse, and there¬ 
upon became part of the proceedings of the House, and which w'as 
afterwards, by order of the house, published by the defendant: and 
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that the House heretofore resolved, declared, and adjudged, ‘‘that the 
power of publishing such of its reports, votes, ana proceedings as it 
shall deem necessaiy, or conducive to the ]^blic interests, is an 
essential incident to the constitutional functions of parliament, 
more especially to the Commoiis*«Honse of Parliament as the repre> 
sentative portion of it.** Rockdale v. Hansard, 9 Ad. Sf Ml. 1; 2 
Per. 3(l).l. 

So, ne may prove that the matter > alleged to be libellous was con¬ 
tained in a petition to parliament, and published to its members 
only, or contained in articles of the peace, or in some other regular 
proceeding in a court of justice, 1 Hawk. c. 73, s. 8, or the like, 
See Fairman v. /ws, 262 : B. v. Lee, 5 E^. 123: M^Gre~ 

gor V. Thumtee, 3 B, 8^ C.24i \ 6 Dowl. 8f By. 447. 

So, he may prove that it is a fair report of proceedings in a court 
of justice. SU Letois v. Walter, % B. 8^ Aid. 605: Chalmers v. 
PayM, *10. M. 8^ B. 156. The publication of the history of a trial, 
consisting of the facts of the case, and if the law of the case, as ap¬ 
plied to those facts, is lawful. Ckmnsel in the discharge of their duty, 
and in matters relevant to the issue, make observations injurious 
to individuals; Hodgson v. Searl&t, 1 B.8{ Aid. 282 : but the public¬ 
ation of such slanderous matter is not justifiable, unless it be shewn 
that it was published for the purpose of giving the public information, 
which it was fit and proper for them to receive, and that it was 
warranted by the evidence. Flint v. Pike, 6 Dowl. 8^ B. 528 \ A B. 8^ 
C. 473. In the publication of evidence given on a trial, the evidence 
itself, and not the result of evidence, sjjiould be given. Lewis v. Wal¬ 
ter, ^ B. 8^ Aid. 606. This, however, must not be considered a 
justification or excuse in all cases. For instance, in the course of a 
trial it may become necessary for the purposes of justice to hear or 
read matter of a scandalous, bla^hcmous, or indecent nature ; yet it 
is not lawful, under the pretence of publishing that trial, to re-utter 
or circulate such matter. B. v. Carlile, 3 B.8i Aid. 167; and see 1 
M. 8^ Sel. 281 ; per Bayl^, J. And the same as to the reports*bf plo- 
ceedm^ (particularly ex parte proceedings) before magistrates. See 
B. V. Mmar, 2 563 ; B. v. Fle^, I B. 8^ A. 379 : Duncan v. 

ThwaUes, 5 D. 8^ B. 447 ‘,3 B. 8^ C. 583. 

. Before the recent statute, 6^7 Viet. c. 96, the defendant was in no 
case aliowed to prove the truth of the libel, in justification or excuse 
of his having published it; B. v. Bwrdett, 4 lB.&; Aid. 95 ; or even in 
extenuation of punishment. B. v. Burdett, Id. 814 : B. v. Halpin, 
Q B.8(C. 66. See Dong. 887 ; B. v. Grant, ^B,8^ Ad. 1081. ^ But 
now, by the 6th section of the above statute, the defendant is per¬ 
mitted, in addition to the plea of not guilty, to ple^ specially the 
truth of the matters chaig^, in the same manner as in an ^tion for 
defamation, and further to allege that it was for the public benefit 
that they should be published, and the particular fact or facts by 
reason wnereof it was for the public benefit that they should be pub¬ 
lished ; to which plea the prosecutor may reply generally, denying 
the yrhole thereof; and if after such plea the defendant be convict^ 
the court, in pronouncing sentence, may consider whether his guilt 
is aggravated or mitigated by the plea, and by the evidence given to 
prove or disprove it. But the truth of the matter charged in the 
libel is in no case to be inquired into without such plea of justification. 
And this defence is not to prejudice any defence admissible under the 
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plea of not ^Ity. If the defendant have judgment on the issue on 
such special plea, he is entitled,* in the case of an indictment by a 
private prosecutor, to his costs; on the other hand, if the issue be 
found for the j^rosecutor, he is eutltled to recover from the defendant 
the costs sustained by him by reason of the plea. 6 7 Viet, e. 96, * 

s, 8. 


Indictment for Seditiom Words, 

Middlesex, to wit:—The jurors for our lady the Queen upon 
th^ir oath present, that J. S., late of the parish of B., in the county 
of M., being a wicked, malicious, seditious, and ill-disposed person, 
and wickedly, maliciously, and sraitiously contriving and intending 
the peace of our said lady the Queen and this kingdom of England 
to disquiet and disturb, and the liege subjects of our said lady the 
Queen to incite and mov4 to the hatred and dislike of the person of 
our said lady the Queen ; and to scandalize and vilify the colonels 
and other officers of the guards of our said lady the Queen, on the 
third day of August in the ninth year of the reign of our sovereign 
lady Victoria, with force and arms, at the parish aforesaid, in the 
county aforesaid, in the presence and hearing of divers liege sub¬ 
jects of our said lady the Queen, wickedly, maliciously, and sedi¬ 
tiously did publish, utter, pronounce, and declare with a loud voice, 
of and concerning our said lady the Queen, and of and concerning 
the colonels and other officers of the guards of our sdd lady the 
Queen, these English words foHowing ; that is to say : **The colo¬ 
nels and the rest of the officers (meaning the colonels and officers of 
the guards of our said lady the Queen) are a company of rogues and 
villains ; for their business is to uphold their mistress (meaning our 
said lady the Queen), who (meaning our stud lady the Queen) is a 
villain and a rogue, and never kept her word in anything she said 
to the gveat scandal of our said lady the Queen, and of the colonels 
and other officers of the guards of our said lady the Queen, in con¬ 
tempt of our said lady the Queen, in open violation of the laws of 
this kingdom, to the evil and i>emicious example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. If there be any doubt of betny able to prove 
this precise form of wordSf you may vary the sicdement in different 
counts. 

Fine and imprisonment. As to whoit ammrds to sedition^ see ante^ 
p, 624. 

Evidence, 

Prove that the defendant imoke the words set out in the indict¬ 
ment, or at least so much of them as may amount to an indictable 
offence; see Cro, Jac. 407: Maitland v. Qolney^ Campagnon v. 
Martin, 2 East, 434; Per Latorenee, J., 2 W. Bl. 790. Any variance 
in substance will be fatal: even where the words were set out in the 
indictnftnt in the third person, “ He m ,” S^c,, and proved to have 
been spoken in the second person, “ You are** Sfc,, the variance was 
holden fatal; B, v. Berry, 4 T. B, 217 ; and where the words set 
out imported they were spoken of a thing then present, and the words 
were proved to have been spoken of a thing not present at the time 
the variance was holden to be fatal. Walters v. Maw, 2 B. ^ Aid. 
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756. Prove the innuendos, as in the last precedent, and see the evi¬ 
dence under the last precedent, generally. 


BLASPHEMOUS LIBELS. 


Statute* 

9 4" 16 W"* 3, c. 32, s. 1— PenaUies .~\—Whereas many persons 
have, of late years, openly avowed and published many blasphemous 
and impious opinions, contrary to the doctrines and principles of the 
Christian religion, greatly tending to the dishonour of Almighty 
God, and may prove destructive to the peace and welfare of this 
kingdom ; wherefore, for the more effectual suppressing of the said 
detestable crimes, be it enacted, &c., that if any person or persons, 
having been educated in, or at any time having made profession of 
the Christian religion within the realm, sliall by writing, printing, 

teaching, or advised speaking,.assei’t or 

maintain there are more gods than one, or shall deny the Christian 
religion to be true, or the Holy Scriptures of the Old and New Tes¬ 
tament to be of divine authority, and shall, upon an indictment or 
information in any of his Majesty’s courts at Westminster, or at the 
assizes, be thereof lawfully convicted by the oath of two or more 
credible witnesses, such person or persons, for the first offence, shall 
be adjudged incapable and disabled in law, to all intents and pur¬ 
poses whatsoever, to have or enjoy any office or offices, employment 
or employments, ecclesiastical, civil, or military, or any part in 
them, or any profit or advantage appertaining to them or any of them; 
and if any person or persons so convicted as aforesaid shall, at the 
time of his or their conviction, enjoy or possess any office, place^ or 
employment, such office, place, or employment shall be voiu, and is 
hereby declared void. And if such person or persons shall be a 
second time lawfully convicted as aforesaid of all or any of the 
aforesaid crime or crimes, that then he or they shall from hence¬ 
forth be disabled to sue, prosecute, plead, or use any action or inform¬ 
ation, in any court of law or equity, or to be guardian of any child, 
or executor or administrator of any person, or capable of any legacy 
or 4ped of gift, or to bear any office, civil or military, o,r benefice 
ecclesiastical, for ever, within this remm, and shall also suffer im¬ 
prisonment for the space of three years, without bail or mainprize, 
from the time of suen conviction. 

Sect. 2 —Limitation of Prosecutions !—Provides and enacts, that no 
person shall be prosecuted by virtue of this act, for any words spoken 
unless the information of such words shall be given upon oath, be¬ 
fore one or more justice or justices of the jseace, within four days 
after Buah words spoken, and the prosecution of such offence be 
within three montb^ after such information. 

Sect. ^—Relief from Pmalties !—^Provides and enacts, that any 
person or persons convicted of all or any of the aforesaid crime or 
crimes in manner aforesaid, shall, for the first offence, (upon his, 
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her, or their acknowledgment, and renunciation of such offence or 
erroneous opinions, in the same court where such person or persons 
was or were convicted, as aforesaid, within the space of four months 
after his, her, or their conviction), be discharged from all penalties 
and disabilities incurred by such conviction; anything in this act> 
contained to the contrary thereof in anywise notwithstanding. 

Indictment. 

Middlesex, to witThe jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
Al*» bookseller, being a wicked and evil-disposed person, and disre¬ 
garding the laws and religion of the realm, and wickedly and pro¬ 
fanely devising and intending to bring the Holy Scriptures and the 
Christian religion into disbelief and contempt among the people of 
this kingdom, on the third day of August, in the ninth year of the 
reign of our sovereign lady Victoria, with force and arms at the 
parish aforesaid, in the county aforesaid, unlawfully and wickedly 
did compose, print, and publish, and cause and procure to be com¬ 
posed, printed, and published, a certain scandalous, impious, blas¬ 
phemous, and profane libel, of and concerning the Holy Scriptures, 
and the Christian religion, in one part of whi^ said libel there were 
and are contained, amongst other things, certain scandalous, impious, 
blasphemous, and profane matters and things, of and concerning the 
Holy Scriptures and the Christian religion, according to the tenor 
and effect following, that is to say : [here set out the libellous passage; 
andf if there be another such phssage in emother part of the libely in¬ 
troduce it thm: and in another i)art thereof there were and are con¬ 
tained, amongst other things, certain other scandalous, impious, 
blasphemous, and [»rofane matters and things, of and concerning the 
said Holy Scriptures and the Christian religion, according to the 
tenor and effect following, that is to say, (Sfc. <Sfc. and conclude the 
count :—to the high diq)leasure of Almighty God, to the great 

scandal and reproach of the Christian religion, to the evil example of 
all others in the like case offending, and against the peace of our 
lady the Queen, her crown and dignity. See the observations upon 
the form of an indictment for libely antCy p. 626, 

Fine and imprisonment. See 9 10 fF. 3, c. 32, jr. 1; and see 

R. V. Carliley 3 B. Aid. 161: R. v. Waddingtony 1 B. Sf C. 26. 
Blasphemy and offences against religion are not triable at any quarter 
sessions. 5 G Viet. e. 38, s. 1, (anteyp. 69). 

The evidence is the same as tnat mentioned />. 627».under 
the first precedent in this section. The disputes of learned men upon 
particular controverted points of religion are not punishable os blas¬ 
phemy. Fer Cur. in R. v, Woolstany 2 Str. 834. The cases upon 
this subject are, R. v. Attwoody Cro. Jae. 421: R. v. TayloTy vent. 
293: R. V. Clendon, Str. 789: R. v. Haky Str. 416; R. v. SlinSy 
Dig. L. L. 83: R. v. Annett, 2 jS«m, E, L. 781 ; R. v. Willowy 
2 '^ark. SI. 141: R, v. WilliamSy Ib.: R. v. Eatony Id. 142 : R. v. 
Carlitey 2> B. 8^ Aid. 161; R. v. Waddinfftony 1 B. C. 26: R. v. 
Taylory 2 Stark. Si. 14.3. It is immaterial whether the publication 
be oral or written. 2 Stark. SI. 141. The statutes relating to blas¬ 
phemy ore, 1 Edta, 6, c. 1; 1 Elis, c. 2 ; 12 Elis, c. 12; 3 Jac. 1, c. 
21, 9; 9 4* 10 W. 3, c. 32; 63 G. 3, c, 160; but these do not 
alter the common law, 1 B. 4' C. 26. 
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InAktmmt for idling an obscene Print, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., bookseller, being a scandalous and evil-disposed person, and 
devising, contriving, and intending the morals as well of youth as'of 
divers other liege subjects of our said lady the Queen to debauch 
and corrupt, and to raise and create in their minds inordinate 
and lustful desires, and the clergy of this kingdom to bring into 
mat contempt, hatred, scandal, infamy, and disgrace, on the third 
day of August, in the ninth year of the reign of our sovereign lady 
Victoria, with force and arms, at the parish aforesaid, in the county 
aforesaid, in a certain open and public shop of him the said J. S., 
there situate, unlawfully, wickedly, maliciously, and scandalously 
did sell and utter to one J. N., a certain lewd, wicked, scandalous, 
and obscene print or paper, intituled ** The Parson receiving Tithes 
in kind,” representing a man in the habit of a clergyman, in an ob¬ 
scene, impudent, and indecent posture with a woman ; and which 
said lewd, wicked, scandalous, and obscene print or paper is con¬ 
tained in a certain printed pamphlet then and there uttei'ed and sold 
by him the smd J. S. to the said J. N., intituled " The Covent Gar¬ 
den Magamne, or Amorous Repository, calculated solely for the En¬ 
tertainment of the Polite World, for April 1773 to the manifest 
corruption of the morals as well of youth as of other liege subjects of 
our said lady the Queen, to the great scandal, infamy, and disgrace 
of the clergy of this kingdom, in contempt of our said lady the Queen 
and her laws, to the evil example of all others in the like case offend¬ 
ing, and against the peace of our lady the Queen, her crown and 
dignity. 

Fine and imprismment. See B. v. Sedleg, 2 Str. 791 : B, v, HiUy 
Id, 790: B, V. Fast, Bep, 99 : B, v. Curly 2 Str, 788: B, v. 
WilkeSy 4 Burr, 2527, 2674. also 3 G, 4, c. 40, s, 3. 

Evidence, 

Give the print in evidence, and prove that J. N. purchased it of the 
defendant, or of his servant, at liis shop. 

Sect 4. 

UNLAWFUL OATHS. 


Stcdute, 

37 G, 3, e, 123, s. 1— Punishment^ —Whereas divers wicked and 
evil-disposed persons have of late attempted to seduce persons serving 
in his Majesty’s forces by sea and land, and others of his Majesty’s 
subjects, from their duty and allegiance to his Majesty, and to incite 
them to acts of mutiny and sedition, and have endeavoured to give 
effect to their wicked and traitorous proceedings, by iinpo^ng upon 
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the persons whom they have attempted to seduce the pretended ob<- 
ligation of oaths unlawfully administered; be it enacted, &c., that 
any person or persons who shall, in any manner or form whatsoever, 
administer or cause to be administered, or be aiding or assisting at, or 
present at and consenting to, the administering or taking of any oatlf 
or engagement purporting or intended to bind the person taking the 
same to engage in any mutinous or seditious purpose, or to disturb 
the public peace, or to be of any association, society, or confederacy 
formed for any such# purpose or to obey the orders or commands of 
any committee or body of men not lawfully constituted, or of any 
kader or commander or other person not having authority by law for 
that purpose, or not to inform or give evidence against any associate, 
confederate, or other person, or not to reveal or discover any unlaw¬ 
ful combination or confederacy, or not to reveal or discover any ille¬ 
gal act done or to be done, or not to reveal or discover any illegal 
oath or engagement which may have been administered or tendered 
to or taken by such person or persons, or to or by any other person 
or persons, or the import of any such oath or engagement, shall, on 
conviction thereof by due course of law, be adjudged guilty of felony, 
and may be transported for any terra of years not exceeding seven 
years ; and every person who shall take any such oath or engage¬ 
ment, not being compelled thereto, shall, on conviction thereof by 
due course of law, be adjudged guilty of felony, and may be trans¬ 
ported for any term of years not exceeding seven years. 

Sect. 3 —Aiders and Abett^s'] —Enacti^ that persons aiding and 
assisting at, or present at and consenting to, the administermg or 
taking of any such oath or engagement as aforesaid, and persons 
causing any such oath or engagement to be administered or taken, 
though not present at the administering or taking thereof, shall be 
deemed principal offenders, and shall be tried as such, although the 
perso‘!A or persons who actually administered such an oath or en¬ 
gagement, if any such there shall be, shall not have been tried or 
convicted. 

Sect. 4 —Form of Indictment^ —Enacts, that it shall not be ne¬ 
cessary, in any indictment against any person or persons administer¬ 
ing or causing to be administered or taken, or taking, any such oath 
or engagement as aforesaid, or aiding and assisting at, or present at and 
consenting to, the administering or taking thereofj to set forth the 
words of such oath or engagement; and that it shall be sufheient to 
set forth the purpoit of such oath or engagement, or some material 
part thereof. 

Sect. 6 —Form of Oath] —Enacts, that any engagement or obliga¬ 
tion whatsoever, in the nature of an oath, shall deemed an oath 
within the intent and meaning of this act, in whatever form or man¬ 
ner the same shall be administered or taken; and whether the same 
shall be actually administered by any person or persons to any other 
person or persons, or taken by any person or persons without any 
administration thereof by any other person or persons. 

Sect. 6— Venm\ —Enacts, that any offence committed against this 
ftct on the high seas, or out of this r^m, or within that part of Great 
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Britain called England, shall and may he prosecuted, tried, and de¬ 
termined, before any court of oyer and terminer or gaol delivery, 
for any county in that part of Great Britain called England, in such 
manner and form as if such oifencc had been therein committed; and 
if committed in that part of Great Britain called Scotland, shall and^ 
may be prosecuted, tried, and determined, either before the justiciary' 
court at Edinburgli, or in any of the circuit courts in that part of 
the United Kingdom. 

[By 57 G. 3, c. 19, s. 25, all societies, the members whereof shall 
be required to take any oath or engagement which shall be unlawful 
within the 37 G. 3, e. J23, or the 52 G 3, c. 104, or to take an^ oath 
nut required or authorized by law, &c., are to be deemed guilty of 
an unlawful combination within the stat. 39 G, 3, c. 79. /See R. v. 
Dizony 6 U. P. 601.] 


Indictment for administering an unlawful Oath. 

Middlesex, to wit;—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, did feloniously and unlawfully administer and cause to be 
administered unto one J. N. a certain oath and engagement, purport¬ 
ing, and then and there intended, to bind the said J. N. not to inform 
or give evidence against any associate, Confederate, or other person of 
and belonging to a certain unlawful jissociation and confederacy ; 
and which said oath and engagement was then and there taken by 
the said J. N.; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. If tke^ffence have been committed on the high seas, or 
out of the reahuy the venue mag be laid in any county in England. 37 
G. 3, c. 123, 8. 6. 

Felonyy transportation for seven years. 37 G. 3, c. 123, s. 1. 

The offence of administering or taking unlawful oaths is not triable at 
any quarter sessions. 5 6 Viet. c. 38, s. 1, {ante p. 69). 

It is not necessary to set out the words of the oath ; stating the 
purport, or some material part of it, is all that is required. 37 G. 3, 
e. 123, s. 4. The oath described by the statute must purport or be 
intended to bind the party taking it to one or other of the fallowing 
things:— viz. 1. To engage in some mutinous or seditious purpose ; 
2. To disturb the public peace; 3. To be of some association, so¬ 
ciety, or confederacy formed for any such purpose; 4. To obey the 
orders or commands of a committee or body of men not lawfully 
constituted, or of a leader or commander or other pei'son not having 
authority by law for that purpose; 6. Not to inform or give evi¬ 
dence against any associate, confederate, or other person; 6. Not to 
reveal or discover any unlawful combination or confederacy; *1.^ Not 
to reveal or discover any illegal act done, or to be done; 8. Not to 
reveal or discover any illegal oath or engagement which may have 
lieen administered or tendered to or taken by such [person or per¬ 
sons, or to or by any other person or persons, or the import of any 
such oath or engagement. 37 G. 3, e. 123, 1. If the purport of the 

oath be doubtful, you should set it out in different ways in several 
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counts, taking care to bring it within some of the descriptions above 
mentioned. See R, v. MoorSf 6 Eastf 419, n, (a). 

Evidence, 

Prove that J. S. administered to J. N. an oath or engagement (it 
is no matter in what form, 37 Gr. 3, e, 123, s, 5 ; see R. v. Lomms^ 
1 M, Roh. 349 ; G C, P. 696) of the purport stated in some one 
count in the indictment. If read from a paper at the time it was 
administered, still it is not necessary to produce such paper, or give 
th^ defendant notice to produce it; but parol evidence of its purport, 
without such notice will be sufficient. R, v. Moors, 6 EaM, 421. 
So, parol evidence of any declarations made by the defendant at the 
time he administered the oath, will be received in proof of the nature 
of the oath, if that do not sufficiently appear from the words of the 
oath itself. Id. And where it appeared tnat an oath was unlawfully 
administered by an associated body of men, purporting to bind the 
party not to reveal such unlawful combination or conspiracy, or any 
illegal act done by them, the judges seemed to have no doubt of its 
being a felony within this act, although it appeared that the object 
of the association was a conspiracy to raise wages and make regula¬ 
tions in a particular trade, and not to stir up mutiny or sedition. R, 
V. Marks, 3 Ea^t, 157 : see R, v. Ball, 6 C. P, 663; R, v, Broad- 
ribb. Id. 671. 

An association, the members of which are bound by oath not to 
disclose its secrets, is an unlawful combination and confederacy, 
(unless expressly declared by some statute to be legal), for whatever 
purpose or object it may be formed ; and the administering an oath 
not to reveal anything done in such association is an offence within 
the statute 37 G. 3, c. 123, s. 1. R. v. Loveless, 1 M. Sf Rob. 349; C 
G. P- 596. 


Indictment for taking such an Oath. 

Commencement as ante, p. 536]—in the county aforesaid, did 
feloniously and unlawfully take a certain oath and eimagement, pur¬ 
porting as in the last precedent] : he the said J, S. not being 
then and there compelled to take the said oath and engagement; 
against the form of the statute in such case made and provided ; and 
against the peace of our lady the Queen, her crown and dignity. 

Felony. 87 G. 3, c. 123, s. 1. See the last precedent. 

As to the evidence, mde supra. It is not necessary to prove that 
any pemon administered the oath. 37 G. 3, c. 123, s. 6 . Nor is it 
necessary for the prosecutor to prove that the defendant was not 
compelled to take the oath; compulsion is matter of excuse, and 
must come in evidence from the other side. And in order to make 
it a legal excuse, the defendant must prove that he disclosed the 
whole^iffift'r upon oath to a magistrate (or, if a soldier or seaman,to 
his commanding officer) within four da;^B after, unless prevented by 
actual force or sickness, and then within four days after such force 
and sickness ceased. Id, s, 2. 


A a3 
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OATHS TO COMMIT TREASON OB FELONY. 


StatvSte* 

'62 G. 3, c, 104, s. 1.]—Whereas an act passed in the thirty- 
seventh year of the reign of his present^MaJesty, intituled “ An Act 
for more effectually preventing the administering or taking of Un¬ 
lawful Oaths and whereas it is expedient that more effectual pro¬ 
visions should he made as to certain oaths; be it therefore enacted, 
that every person who shall, in any manner or form whatsoever, 
administer, or cause to be administered, or be aiding or assisting at 
the administering of any oath or engagement, purporting or intend¬ 
ing to bind the person taking the same to commit any treason or 
murder, or any felony punishable by law with death, shall on con¬ 
viction thereof by due course of law, be adjudged guilty of felony, 
and suffer death as a felon, without benefit of clergy; and every 
person who shall take any such oath or engagement, not being 
compelled thereto, shall, on conviction thereof by due course of law, 
be adjudged guilty of felony, and shall be transported as a felon for 
the term of his natural life, or for such tenn of years as the court 
before which the said offender or offenders shall be tried shall 
adjudge. 

Sect. 7— Venue2 —Provides and enacts, that any offence committed 
against this act on the high seas, or out of this realm, or within that 
part of Great Britain called England, shall and may be prosecuted, 
tried, and determined before any court of oyer and terminer or gaol 
delivery for any county in that part of Great Britain called England, 
in such manner andsform as if such offence had been therein com¬ 
mitted ; and, if committed in that part of Great Britain called Scot¬ 
land, shall and may be prosecuted, tried, and determined, either be¬ 
fore the justiciary court at Edinburgh, or in any of the circuit courts 
in that part of the united kingdom. 

7 W. 4^1 Viet. e. 91, s. 1— Commutation of Punishment ]— 
Recites {inter alia) the 52 G. 3, c. 104, s. if so far as it relates to 
administering the oaths therein mentioned, and enacts, that if any 
person shall, after the commencement of this act, be convicted of 
any of the offences hereinbefore mentioned, such person shall not 
suffer death, or have sentence of death awarded against him or her 
for the same, but shall be liable, at the discretion of the court, to 
be transported beyond the seas for the term of the natural life of 
such person, or for any teim not less than fifteen years, or to be 
imprisoned for any term not exceeding three years. 

Sect. 2—-Place and Mode of Imprisonment.'] — {AntSyp. 4C8)i 


Indictment for administering. 

Conmencem&nt as ante, p. 636]—^a certain oath and engagement. 
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purporting and then and there intended to bind the said J. N. to 
commit high treason [or, to commit murder, that is to say, feloni¬ 
ously and of his malice aforethought to kill and murder one A. B., 
or, to commit a certain felony punishable by law with death, that 
is to say, feloniously to set fire to a certain dwelling-house of one 
B., the said A. B. being therein] : and which said oath and engage¬ 
ment was then and there taken by the said J. N.; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Feionyy 52 G, 3,*c. 104, s. 1, transportation for life or not less 
{han fifteen years, or imprisonment for not more than three years, 
7 fV.4^1 Viet, c. 91, s, 1, toith or witho^ hard labour, and with 
or without solitary confinement, such confinement not exceeding one 
month at any one time, nor three months in any one year. Id, s. 2. 
Taking such an oath, felony, transportation for life or for such term as 
the court shall adjudge, lb. As to the emaence, see the proofs under 
the precedent, ante, p. 637. If the offence be committed on the high seas, 
or out of the realm, the venue maybe laid in any county, 52 G, 3, c, 
104, 7. 


Sect. 6, 

INCITING TO MUTINY. 


Statute, 

37 G. 3, c. 70, s. 1.]—Whereas divers wicked and evil-disposed 
persons, by the publication of written or printed papers, and by 
malicious and advised speaking, have of late- industriously endea¬ 
voured to seduce persons serving in his Majesty’s forces by sea and 
land from their duty and allegiance to his Majesty, and to incite 
them to mutiny and disobedience; be it enacted, that any person 
who shall maliciously and advisedly endeavour to seduce any per¬ 
son or persons serving in his Majesty’s forces by sea or land from 
his or their duty and allegiance to his Majesty, or to incite or stir 
up any such person or persons to commit any act of mutiny, or to 
make or endeavour to make any mutinous assembly, or to commit 
any traitorous or mutinous practice whatsoever, shall, on being 
legally convicted of such offence, be adjudged guilty of felony, and 
shall suffer death, as in cases of felony, without beneht of clergy. 

Sect. 2]—Provides and enacts, that any offence committed against 
this act, whether committed on the high seas or within that part of 
Great Britain called England, shall and may be prosecuted and tried 
before any court of oyer and terminer or gaol delivery, for any 
county in that part of Great Britain called England, in such manner 
and form as if the said offence had been therein committed. 

7 4 <Sf 1 Viet. c. 91, 8 , 1]— Recites {inter alia) the 37 G, 3, c. 70, 

s. 1 ; and enacts, that if any person shall, after the commencement 
of this act, be convicted of any of the offences hereinbefore men* 
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tioned, such person shall not suffer death, or have sentence of 
death awarded against him or her for the same, but shall be lia¬ 
ble, at the discretion of the court, to be transported beyond the 
seas for the term of the natural life of such person, or for any»term 
not less than fifteen years, or to be imprisoned for any term not ex¬ 
ceeding three years. 

'Sect. 2— Place and Mode of Imprisonment.'\—{AntOf p. 468). 


/ndictm&it for endeavouring to seduce a Soldier from his Allegiance. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, being a wicked and evil-disposed person, on the third day 
of August, in the ninth year of the reign of our sovereign lady 
Victoria, with force and arms, at the paiish aforesaid, in the county 
aforesaid, feloniously, maliciously, and advisedly, did endeavour to 
seduce one J. N. (he the said J. N. then and there being a person 
serving in her Majesty’s forces by land) from his duty and allegiance 
to her said Majesty ; he the said J. S., at the time he so endeavour¬ 
ed to seduce the said J. N. from his duty and allegiance as afoi’esaid, 
well knowing that the said J. N. was then and there a person serving 
in her said Majesty’s forces by land ; against the form of the statute 
in such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. The venue mag he laid in ang countg. 
37 G. 3, c. 70, s. 2. 

Felong, transportation for life, or not less than fifteen gears, or im¬ 
prisonment, for not more than three gears, 7 W. 4 1 Viet. c. 1)1, s. 1, 

mth or without hard labour, and with or without solitarg confinement, 
such confinement not exceeding one month at ang one time, nor three 
months in ang one gear. Id. s. 2, {ante, p. 468). The offence described 
in the statute is an endeavour to seduce ang person serving in h%s Ma- 
jestffs forces hg sea or land, from his dutg or allegiance to his Majestg ; 
or to incite or stir him up to commit ang act of muting, or to make or 
endeavour to make ang mutinous assemblg, or to commit ang traitorous 
or mutinous practice whatsoever. It is not necessarg to allege the means 
hg which the defendant endeavoured to seduce him. R. v. Fuller, 1 B. 
df P. 180. As to inducing soldiers to desert, see 6 G.4, c, 5. 

This offence is not triable at ang quarter sessions, 6 Viet. c. 38, 
s. 1, {ante, p, 69). 

Evidence. 

Although in the indictment it is not necessary to state the means 
by which the defendant endeavoured to seduce J. N. from his duty 
and allegiance, they must be detailed in evidence. It must be proved, 
also, that J. N. was at the time serving in her Majesty’s land forces; 
and that J. S. was aware of that fact. A sailor who has been in the 
sick hospital for thirty days, and therefore is not entitled to payi, nor 
liable to answer before a court-martial for what he does, is neverthe¬ 
less a person serving in her Majesty’s navy, within this act. M. y, 
Tiemeg, R. 3^ R. 74. 
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Sect. G. 


EMBEZZLING THE QUEEN’s STORES. 


Statute, 

f 

4 G. 4, c. 63 —Embezzling the Queen*s Stores ^—Whereas by an act 
passed in the twenty-second yeai' of the reign of his late Majesty 
King Charles the Second, intituled “ An Act for taking away tho 
benefit of clergy from such as steal cloth from the rack, and from 
such as shall steal or embezzle his Majesty’s ammunition and 
stores,” the benefit of. clergy is taken away from persons convicted 

of.stealing or embezzling any of his Majesty’s 

sails, cordage, or any other his Majesty’s naval stores, to the value 
of twenty shillings, provided that it shall be lawful for the judges to 
grant a reprieve for the staying of the execution of such offenders, 
and to cause them to be transported for the space of seven years, and 

kept to hard labour.And whereas it is expedient 

that a lesser degree of punishment than that of death should be pro¬ 
vided for the offence from which the benefit of clergy is so taken 
away as aferesaid, and that the same punishment should be extended 
in manner hereinafter mentioned ; be it therefore enacted, &c., that 
so much of tho said recited Set, as takes away the benefit of clergy 
from the pereons convicted of the offences hereinbefore mentioned, 
shall be, and the same is hereby repealed; and that from and after 
the passing of this act, every person who shall be lawfully convicted 
of ... . stealing or embezzling his Majesty’s ammunition, 

sails, cordage, or naval or military stores,.or of pro- 

curiillj, counselling, aiding, or abetting any such oflFender, shall be 
liable, at the discretion of the court, to bo transported beyond the 
seas for life, or for any term not less than seven years, or to be 
imprisoned only, or to be imprisoned and kept to hard labour in the 
common gaol or house of correction, for any term not exceeding 
seven years. 

{This act is repealed 7 4" 8 G. 4, c. 27, s. 1, except so far as 
relates to any person convicted of stealing or embezzling his Majesty*s 
ammunition or ordnance^ naval and military stores^ or of being acces¬ 
sary to any such offence**"] 

1 G, 1, s. 2, c. 26, s, 4 —Embezzling the QmetCs Stores, under 
the value of 205,]—And whereas divers ill-disposed persons, upon 
pretence of carrying his Majesty’s naval goods, provisions, victuals, 
stores, and ammunition from his Majesty’s yards, wharis, store¬ 
houses, or other places, to his Majesty’s ship or ships, or to such 
ship^r ships as are employed in his Majesty’s service, or such per¬ 
sons as are employed to re-carry or remove from the said ship or 
ships such naval stores, goods, provisions, victuals, stores, and am¬ 
munition to such his Majesty’s yards, wharfs, storehouses, or other 
places, do frequently embezzle, take, and carry them away where 
they cannot be found, and remove themselves to places unknown be- 
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fore they can be apprehended or convicted by due process of law, by 
reason that those witnesses that should prove the said facts are bound 
forth to sea, or otherwise employed elsewhere, and it is found neces¬ 
sary that justice be more speedily done in such cases than by ordi¬ 
nary course of law it can be: be it therefore enacted, that the trea¬ 
surer, comptroller, surveyor, clerk of the acts, and commissionei's of- 
the, navy, for the time being, or any one or more of them, where the 
goods so embezzled, taken, or carried away, shall be under the value 
of twenty shillings, shall have full power and authority, upon the 
oath of one or more witnesses, (which they or any of them have 
hereby power to administer), or confession of such party so oflFend- 
ing as aforesaid, or other legal proof thereof, to convict the party or 
parties so offending, by writing under his or any of their hands and 
seals, and to impose such iine or lines upon all or every such person 
or persons so offending and convicted, as aforesaid, os to the said 
treasurer, comptroller, surveyor, clerk of the acts, and the com¬ 
missioners of the navy, for the time being, or any one or more of 
them, shall in his or their discretion seem meet; the said line or 
lines not exceeding double the value of the naval goods, provisions, 
victuals, stores, or ammunition so embezzled or carried away; 
which line or fines shall be levied by distress and sale of the goods 
of such offender, by virtue of the warrant of such oificer or officers 
who shall so convict the said offender, directed in manner aforesaid 
to the person or persons albiesaid, returning the overplus, if any be, 
to the owner of such goods; or in case no sufficient distress can be 
found as aforesaid, the party or parties so offending shall, by virtue 
of the warrant of such officer befui’e whom such person shall be con¬ 
victed, be imprisoned in the next gaol for any space of time not ex¬ 
ceeding three months, without bail or mainprize. 


Indictment for embezzling the Quem^s Stores. * 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of D., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, having the charge and custody of certain military stores 
(**ammuniti(m^ sailsy cordage^ or naval or military stores’*) of and 
belonging to her said Majesty, to wit, two muskets of the. value of 
two pounds, two hundred pounds weight of leaden bullets of the 
value of twenty shillings, and two hundred pounds weight of gun¬ 
powder of the value of ten pounds, then and there unlawfully did 
embezzle the said military stores so in his charge and custody as 
aforesaid; against the fonn of the statute in such case made and 

S rovided, and against the peace of our lady the Queen, her crown and 
ignity. 

Transportation for life^ or for not less than seven years, or im- 
prismment, with or without hard labour, not exceeding seven years. 
4 G. 4, c. 53. The words of the statute are ^^steal or embezzle.** 
Where the stores are under the value of twerUy shillings, see 1 G, 1, st. 
2, e. 25. 

This offence is not triable at any quarter sessims. 5 4' 6 Viet. c. 38, 
s, 1, {ante, p. 69). 
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JEmdenee. 

Prove the embezzlement of the articles mentioned in the indict¬ 
ment or some of them. The value is immaterial. Prove that the 
defendant had the charge or custody of them at the time he embez¬ 
zled them; if he had not the charge or custody of them, he should 
be indicted for stealing them. 


HAVING POSSESSION OF NAVAL STOKES. 


Statute. 

9 10 IV. 3, c. 41, 8. 1 —No warlike Stores to be made mth the 

Kin^s Mark.'] —Whereas, notwithstanding divers good laws made 
and enacted for the preventing of the steming and embezzlement of 
his Majesty’s stores of war, and naval stores, those frauds, thefts, 
and embezzlements are frequently practised, and the conviction 
of such offenders is rendered difficult and impracticable, by reason 
it rarely happens that direct proof can be made of such offender’s 
immediate taking, embezzling, or canying away any of his Majesty’s 
said stores of war and naval stores out of or from his Majesty’s 
storehouses, docks, yards, ships, ordnance, or other places tbr 
keeping and preserving tlie same, but only that such goods are 
marked with the King’s mjjrk,' and found in the custody and pos¬ 
session of the said person prosecuted for stealing or embezzling 
the same, to the great encouragement of such wicked offenders, and 
to his Majesty’s and the kingdom’s gi'eat damage: for preventing 
such embezzlements for the future, and for the more effectual execu¬ 
tion of the laws and statutes already in force against such embczzle- 
men^ts and thefts, be it therefore enacted, &c., that from and after the 
24th* day of June, 1098, it shall not be lawful to or for any person or 
persons whatsoever, other than persons authorized by contracting 
with his Majesty’s principal officers or commissioners of the navy, 
ordnance, or victualling office, for his Majesty’s use, to make any 
stores of war or naval stores whatsoever, with the marks usually used 
to and marked upon his Majesty’s said warlike and naval or ordnance 
stores; that is to say, any cordage of three inches and upwards, 
wrought with a white thread laid the contrary way, or any smaller 
cordage, to wit, from three inches downwards, with a twine in lieu 
of a white thread, laid the contrary way as aforesaid, or any can¬ 
vass wrought or unwrought, with a blue streak in the middle, or any 
other stores with the broad an’ow, by stamp, brand, or otherwise, 
upon pain that every such person or persons who shall make such 
goods, so marked as aforesaid, not being a contractor with his Ma¬ 
jesty’s principal officers or commissioners of the navy, ordnance, or 
victuallers, for his Majesty’s use, or employed by such contractor 
for*that purpose, as aforesaid, shall, for every such offence, forfeit 
such goods, and the sum of two hundred pounds, together with 
costs of suit, one moiety whereof shall be to his Majesty, and the 
other moiety to the informer, to be recovered by action of debt, bill, 
plaint, or information, in any of his Majesty’s courts of record at 
Westminster, wherein no essoin, privilege, protection, wager of law. 
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injunction, or order of restraint, nor more than one imparlance, shall 
be allowed. 

Sect. 2 —Punishment for having Naval Stores inPossession\ —Enacts, 
that such person or persons, in whose custody, possession, or keep¬ 
ing, such aoods or stores marked as aforesaid shall be found, not 
being employed as aforesaid, and such person or persons who shall 
conroal such goods or stores marked as aforesaid, being indicted and 
convicted of such concealment, or of the having such goods found 
in his custody, possession, or keeping, shall forfeit such goods, and 
the sum of two hundred pounds, together with the costs of prosecu¬ 
tion, one moiety to his Majesty, and the other moiety to the in¬ 
former, to be recovered as aforesaid, and shall also suffer imprison¬ 
ment until payment and performance of the said forfeiture, unless 
such person shall, upon liis trial, produce a certificate under the 
hand of three or more of his Majesty’s principal officers or com¬ 
missioners of the navy, ordnance, or victuallers, expressing the 
numbers, quantities, or weights of such goods, as he or she shall 
then be indicted for, and the occasion and reason of such goods 
coming to his or her hands or possession. 

Sect. 4 —Sale of Stores and Certificate ']—Provides and enacts, &c., 
that the said principal officers or commissioners of the navy, ord¬ 
nance, or victualling office, for the time being, may sell and dispose 
of any of the stores aforesaid, so marked as aforesaid, as they did or 
might have done before the making of <his act; and that such per¬ 
son or persons as heretofore have or shall hereafter buy any such 
stores, or other stores so marked as aforesaid, of the said principal 
officers or commanders, or by their order, may keep and enjoy the 
same without incurring the penalty of this act, or any law to the 
contrary whatsoever, upon producing a certificate or certificates, 
under the hand and seal of three or more of the said principal* dSit 
cers or commissioners of the navy, ordnance, or victualling office, 
that they bought such goods from them the said principal officens or 
commissioners, or from such person or persons as did buy the said 
stores from the said principal officers or commissioners, at any time 
before such stores were found in their custody; in which certificates 
the quantities of such stores shall be expressed, and the time when 
and where bought of the said commissioners, who, or any three or 
more of them for the time being, are hereby empowered and directed, 
from time to time, to give 8U(m person or persons who shall desire 
the same, and have bought, and shall hereafter buy, any of the 
aforesaid stores, within thirty days after the sale and delivery of the 
said stores so sold or to be sold as aforesaid. 

39 <S|' 40 G. 3, c. 89, s, 1 —Selling or ireedving new Stores of War ]— 
Recites stats. 9 10 W. 3, c. 41 ; 9 G. 1, <?. 8; and 17 G. 2, 

c. 40, 10; and then proceeds thus :—^And whereas, notwithstand¬ 

ing the penalties and punishments inflicted by the said recited acts, 
the stealers, embezzlers, and receivers of his Majesty’s w'arlike 
and naval, ordnance, and victualling stores, have greatly increased, 
so that it has become necessary to make some farther and more 
effectual provision for preventing their wicked practices in future; 
be it therefore enacted, &c., that, from and after the passing of 
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this act, every person or persons, (such person or persons not being 
acontiactor or contractors, or employed as in the said recited act 
of the ninth and tenth years of the reign of King William the 
Third is mentioned), who shall ■willingly or knowingly sell or de¬ 
liver, or cause or procure to be sold or delivered, to any person 0 / 

{ >ersons whomsoever, or who shall willingly or knowingly receive or 
lave in his, her, or their custody, possession, or keeping, any stores 
of war, or naval, ordnance, or victualling stores, or any goods what¬ 
soever, marked as in«the said recited acts are expressed, or any can¬ 
vass, marked either with a blue sti’eak in the middle, or with a blue 
streak in a serpentine form, or any bewper, otherwise called bunting, 
wrought with one or more streaks of raised tape, (the stores of war, 
or naval, ordnance, or victualling stores, or goods above mentioned, 
or any of them, being in a raw or unconverted state, or being new, 
or not more than one third w'orn), and such person or persons, who 
shall conceal such stores or goods, or any of them, marked as afore¬ 
said, shall be deemed receivers of stolen goods, knowing them to 
have been stolen, and shall, on being convicted thereof in due form 
of law, be transported beyond the seas for the term of fourteen 
years, in like manner as other receivers of stolen goods are directed 
to be transported by the laws and statutes of this realm, unless such 
l>erson or persons shall, upon his, her, or their trial, produce a cer- 
tiheate, under the hands of three or more of his Majesty’s principal 
officers or commissioners of the navy, ordnance, or victualling, ex¬ 
pressing the numbers, quantities,, or weights of such stores or goods, 
as he, she, or they shall then*be indicted for, and the occasion and 
reason of such stores or goods coming to his, her, or their hands or 
possession. 

Sect. 2— Whipping and Impidsonment} —Enacts, that such pemon 
or pertons, [not being a contractor or contractors, or employed as 
iforessiid], in whoso custody, possession, or keeping, any of the said 
stores, called canvass, marked with a blue sti’eak in a serpentine 
form, or bewper, otherwise called bunting, wrought as above men¬ 
tioned, shall be found, (such canvass or bewper, otherwise called 
bunting, not being charged to be new, or not more than one-third 
worn), and all and every person and persons, who shall be convicted 
of any offence contrary to so much of the said recited act of the 
ninth and tenth years of the reign of King William the Third, as 
relates to the making, or the having in possession, or concealing any 
of his Majesty’s warlike, or naval, or ordnance stores, marked as 
therein specified, shall, besides forfeiting such stores, and the sum 
of two hundred pounds, together with costs of suit as therein men¬ 
tioned, be corporally punished, by {jpillory) whipping, and impri¬ 
sonment, or by any or either of t!ie said ways and means, in such 
manner, and for such space of time, as to the judge or justices, be¬ 
fore whom such offender or offenders shall be convicted, shall seem 
meet; anything in the said last-mentioned act, or in the before- 
recited acts of the ninth year of King George the First, and the 
seventeenth year of King George the Second, to the contrary 
thereof in anywise notwithstanding; provided always, that it shall 
and may be lawful to and for such judge or justices to mitigate 
the said penalty of two hundred pounds, as he or they shall see 
cause. 
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Sect. 3— ContractorsJ —^Provides and enacts, that nothing in this 
act, or in the said recited act of the ninth and tenth years of the 
reign of King William the Third, contained, shall extend, or be 
deemed, taken, or construed to exempt from the operation of this 
act or of the said i*ecited act, respectively, any person or persons, 
being a contractor or contractors, or employed as in the said last- 
'inentioned act is mentioned, except only so far as concerns stores or 
goods marked as aforesaid, which shall be bond fide provided, made 
up, or manufactured by such person or persons, or by their order, 
and which shall not have been before delivered into his Majesty’s 
stores, unless, having been so delivered, they shall have been sold or 
returned to such person or persons, by the commissionera of his 
Majesty’s navy, ordnance, or victualling, respectively. 

Sect. 4— Defacing Government Marks'^ —Enacts, that if any per¬ 
son or persons sliall, from and after the passing of this act, wilfully 
and fraudulently destroy, beat out, take out, cut out, deface, obliterate, 
or erase, wholly or in part, any of the marks in the said act of the 
ninth and tenth years of the reign of King William the Third or in 
tliis act mentioned, or any other mark whatsoever, denoting the 
property of his Majesty, his heirs or successor, in or to any war¬ 
like or naval, ordnance, or victualling stores, or cause, procure, em¬ 
ploy, or direct any other person or persons so to do, for the purpose 
of concealing his Majesty’s property in such stores, such person or 
persons shall be deemed guilty of felony, and shall, on being con¬ 
victed thereof, be transported to part4'beyond the seas for the term 
of fourteen years, in like manner as other felons are directed to be 
transported by the laws and statutes of this realm. 

Sect. 6— Punishment for Second Offence\ —Enacts, that if any per 
son or persons who shall hereafter be convicted of any offence con¬ 
trary to this act, for which he shall not have been tinnsportfed be 
yond the seas, or contrary to the said recited act of the ninth and 
tenth years of King William the Third, shall be guilty of a second 
offence, either contrary to that act or to this present act, which 
would not otherwise, as the first offence, subject him, her, or them 
to transportation, and shall be thereof legally convicted, such per¬ 
son or persons shall, by judgment of the court wherein he, she, 
or they shall be so convicted, be transported to parts beyond the 
seas for the term of fourteen years, in like manner as other of¬ 
fenders may be transported by” the laws and statutes of this realm 
now in force. 

Sect. 7— Mitigation of Punishmeni\ —Provides and enacts, that it 
shall and may be lawful to and for tne court before whom any of¬ 
fender or offenders shall be indicted and convicted of all or any of 
the crimes or offences hereinbefore mentioned to be punishable with 
transportation, to mitigate or commute such punishment, by causing 
the offender or offenders to be {set on the pitlorg) publicly whipped, 
fined, or imprisoned, or by all or any one or more of the said ways 
and means as such court in its discretion shall think fit; one moiety 
of which fine (if any imposed) shall be to his Majesty, his heirs and 
successors, and the other moiety thereof to the informer, and also to 
order such offender or offenders to be imprisoned until such fine be 
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paid; anything hereinbefore contained to the contrary thereof in 
anywise notwithstanding. 

^ Sect. 25 —Sale hy CommissioneriX —^Enacts, that the said commis¬ 
sioners of the navy, ordnance, or victualling, for the time being, may 
sell and dispose 01 any of the stores aforesaid, so marked as afore* 
said, as they did or might have done before the making of this act; 
and that such person or persons as heretofore have, or shall here¬ 
after buy any such stores or other stores so marked as aforesaid of the 
said^ respective commissioners, may keep and enjoy the same with- 
• out incurring the penalty of this act, or any law to the contrary 
whatsoever, upon producing a certihcate or certificates, under the 
hand and seal of three or more of the said commissioners, that they 
bought such goods or stores from them at any time before they sold 
or delivered the same, or before the same were found in their cus¬ 
tody, or a certificate from such person or persons as shall appear to 
have bought the said stores from them the said commissioners, that 
the stores so sold or delivered by them, or so found in their custody, 
were the stores or part of the stores so bought of the said commis¬ 
sioners as aforesaid ; in which certificate or certificates the quantities 
of such stores shall be expressed, and the time when and where 
bought of the said commissioners, who, or any three or more of 
them for the time being, and also the person or persons afterwards 
selling the same, are hereby empowered and directed from time to 
time to give such certificate to such person or persons as shall desire 
the same, and have bought aifd shall hereafter buy any of the afore¬ 
said stores within thirty days after the sale and delivery thereof. 

Sect. 36 —False Certificates'] —Enacts, that if any person or persons 
shall make, sign, or give any false certificate, bill of parcels, or other 
instrument purporting the identity or the sale or disposal of any 
goods or stores as goods or stores so purchased of the said commis¬ 
sioners as aforesaid, or if any person or persons shall utter or pub¬ 
lish any such false certificate, bill of parcels or other instrument 
purporting as aforesaid, knowing the same to be false, every such 
offender upon conviction thereof m due form of law, shall forfeit the 
sum of two hundred pounds, and be further corporally punished, as 
by this act is directed with respect to persons having in their 
possession or concealing his Mmesty’s warlike, naval, or ordnance 
stores, contrary to, the said act of the ninth and tenth years of King 
William the Third, one moiety of which penalty snail be to his 
Majesty, his heirs and successors, and the other moiety thereof, with 
full costs of suit, to the informer, to be recovered in such manner as 
the penalty of two hundred pounds, inflicted by the said last-men¬ 
tioned act, b by that act or any law now in force made recoverable. 

Indictment, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., lob oarer, on the third d^ of August, in the nintli year of the 
reign of our sovereign lady Victoria, (not being then and there, or 
at any time before, a contractor with, or authorized, by contracting 



548 EmhenzUng the Que&iCs Stores. 

with her Majesty’s principal officers or commissioners of the navy, 
ordnance, or victualling office, for her said Majesty’s use, to make 
any stores of war, or naval stores whatsoever, with the marks usually 
used to and marked upon her Majesty’s said warlike and naval or 
ordnance stores, and not being employed by any such contractor or 
contractors for that purpose as aforesaid), at the parish aforesaid,'in 
the county aforesaid, then and there unlawfully had in the custody 
and possession of him the said J. S. [a certain quantity of cordage, 
containing in length seventy yards, and in thickness three inches 
and upwards, of the value of twenty pounds; which said cordage 
then and there was wrought with a white thread laid the contrary 
way, (being the mark with which cordage of that thickness, being 
warlike and naval stores of oiir lady the Queen, then and before that 
time usuall}*^ were and yet are marked)] ; the said cordage then and 
there being new; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. Add a second county charging thaty on S^c.y at «^c., “ a cer¬ 
tain other quantity of cordage,” ^'c., as above, “was found in the cus¬ 
tody and possession of the said J. S., he the said J. S. not being then 
and there, or at any time before, a contractor,” S^c. as above; 
“ against the form,” Sjc. Add a third count, the same as the first, but 
substituting the words, “ did conceal,”/ov the words “ had in the custody 
and possession of him the said J. S.” 

Two hundred pounds fine, together with the costs of the prosecution, 
one moiety to the Queen, and the other to the informer, {that is, the per¬ 
son by means of whose information the? stores were seized, 1 Esp. 95, 
116), and imprisonment until the fine, Sfc., he paid ; 9 10 3> c* 41, 

s. 2 ; and also whipping or imprisonment, or both, at the discretion of the 
ju^e before whom the defendant shall be convicted. 39 ^ 40 G. 3, c. 
89, s. 2. The judge, however, may mitigate the above penalty. Id. For 
a second offence, the prisoner shall be transported for fourteen years. Id. 
s. 5, but the judge may mitigate the penalty. Id. s. 7* This offmep is 
not punishable with hard labour. R. v. Bridges, 8 East, 53 : Silversides 
V. Reg., 3 Q. B. 406 \ 2. G. ^ D. 617. 

There are several kinds of stores described in the above statutes, 9 

10 W. 3, €. ss. 1, 2 ; 39 40 G. 3, c. 89, s. 2, and also in 9 G. 1, 

c. 8, a. 3; 54 G. 3, c. 60; and 55 G. 3, c. 127: and care must be 
taken to bring the stores mentioned in the indictment within some 
one of these descriptions. 

By stat. 39 <Sf 40 G. 3, c. 89, s. 1, if the stores fj^und be “ in a raw 
or unconverted state, or be new or not more than one third worn,” 
the defendant shall be deemed a receiver of stolen goods, and may be 
transported for fourteen years ; or (by 7) the judge may sentence 
him to be whipped, lined, and imjirisoncd; a moiety of which line 
(if imposed) shml go to the Queen, and the other moiety to the in¬ 
former. An indictment on this statute may be the same as the form 
above mentioned, excepting that, immediately after the description 

of the stores, you add “ which said-were then and there in g, raw 

and unconverted state,” or “ were then and there new,” or “ were 
then and there not more than one third worn.” 

An indictment under the 39 «S|* 40 G. 3, c. 89, which alleged that 
the^ defendant, on the 10th day of May, 1842, not being a contractor 
[without the words “ then and there ”] had in his possession naval 
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stores, was held sufficient, the date being applied to both the allega¬ 
tions following. Silversides v. Reg., 3 Q. B, 406 ; 2 D. 617. 

Evidence for ike Proseimtion. ^ 

All that is necessary on the part of the prosecution, is, to prove 
that stores, such as those described in the indictment, were found in 
the defendant’s possession. It is not necessary to give evidence to 
prove the negative averment, that the defendant is not a contractor, 
&c.; if he be, that is matter of defence, and he must prove it. 

' If there be any dispute as to who is to be deemed the informer, the 
judge or justices, before whom the defendant shall be convicted, shall 
examine and finally determine the matter. 9 G. 1, c. 8, s. 6, 

Evidence for the Defendants 

If the defendant be a contractor, or a person employed by a con¬ 
tractor for the purpose of manufacturing, &c., the stores mentioned 
in the indictment, ne must prove this, and it will be a good excuse 
for his having them in his possession. See 9 10 W. 3, c. 41, s. 1; 

39 40 G, 3, c. 89, s. 3. So, he may justify his possession of 

them by producing the regular certificate for the goods, under the 
hands of three or more of the principal officers or commissioners of 
the navy, ordnance, or victualling office, stating the numbers, quan¬ 
tities, and weights of such goods, and the reason of their coming 
into the defendant’s hands. • 9 4* 10 41, ss. 2, 4, 8 ; 39 

40 G. 3, e. 89, ss, 26, 26. So, where a woman was indicted for hav¬ 
ing naval stores, namely, canvass, in her possession, and she proved 
that it was in common use in her family during her husband’s life¬ 
time, and came to her upon his death, and was constantly used by 
her as table linen afterwards; this was holden to be a sufficient ex¬ 
cuse ; and the defendant was acquitted. East. 432 ; 2 Easi P. C. 
706. So, if the defendant prove that he bought the stores in question 
from s person who was in the habit of purchasing at the navy sales, 
and who he was therefore led to presume had the regular certificate, 
it will be a sufficient excuse. R. v. Banks, 1 Esp, 146. 
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CHAPTER II. 

OFFENCES AGAINST FUBUC JUSTICE. 

Sect. 1. Escape^ 550. 

2. Breach of Prison, 553. 

3. Rescue, 559. 

4. Reluming from Transportation, 561. 

5. Perjury, 564. 

6. Voluntary Oaths, 578. 

7. BrUbery, 579. 

8. Extortion, 581. 

9. Misconduct of Officers of Justice, 582. 

10. Not obeying the Orders of a Magistrate, 584. 

11. Compomding Felony, 585. 

12. lAbels reflecting on the Administration of Justice, 588. 


Sect. 1. * 

ESCAPE. 


Statute. 

4 G. 4, c. 64, s. 44 —Venue and Evidence '}—To the intent that 
prosecutions for escapes, breaches of prisoji, and rescues, may be car¬ 
ried on with as little trouble and expense as is possible, be it enacted, 
that any offender escaping, breaking prison, or being rescued there¬ 
from, may be tried eitner in the jurisdiction where the offence was 
committed, or in that where he or she shall be apprehended and re¬ 
taken ; and in case of any prosecution for any such escape, attempt 
to escape, breach of prison, or rescue, either against the offender es¬ 
caping or attemptin^^ to escape, or having broken prison, or having 
been rescued, or agmnst any other person or persons concerned there¬ 
in, or aiding, abetting, or assisting the same, a certificate given by 
the clerk of assize, or other clerk of the court in which such offender 
shall have been convicted, shall, together with due proof of the iden¬ 
tity of the person, be sufficient evidence to the court and jury of the 
nature and &ct of the conviction, and of the species and period of 
confinement to which such person was sentenced. 

Indictment against a Constahle for a negligent Escape. 

Middlesex, to wit;—The jurors for our lady the Queen upon 
their oath present, that, on the third day of August, in the ninth 
year of the reign of our sovereign lady Victoria, at the paiish of B., 
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m the county of M., J. S., then being one of the constables of the 
said parish, brought one J. N. before A. G., esquire, then and yet 
being one of the justices of our said lady the Queen, assigned to 
keep the peace for our said lady the Queen in and for the county 
aforesaid, and also to hear and determine divers felonies, trespassed 
and other misdeeds committed in the said county; and the said 
J. N. then and there was charged before the said A. C. by one 
Catherine Hope, spinster, upon the oath of the said Catherine, that 
he the said J.N, na^ then lately before violently, and gainst her 
will, feloniously ravished and carnally known her the said Catherine ; 
^nd the said J, N. was then and thero examined before the said A. C., 
the justice aforesaid, touching the smd offence so to him charged as 
aforesaid ; upon which the said A. C., the iustice aforesaid, did then 
and there make a certain warrant under his hand and seal, in due 
form of law, bearing date the said third day of August, in the year 
aforesaid, directed to the keeper of Newgate or his deputy, com¬ 
manding him the said keeper or his deputy, that he should receive 
into his custody the said J. N,, brought before him and cliarged 
upon the oath of the said Catherine Hope, with the premises above 
spcihed; and the said justice, by the said warrant, did command 
the said keeper of Newgate, or his deputy, to safely keep him the 
said J. N. there until he by due course of law should be discharged ; 
which said warrant afterwards, to wit, on the day and year afore¬ 
said, at the parish aforesaid, in the county aforesaid, was delivered 
to the said J. S., then being one of the constables of the said parish 
as aforesaid, and then and there having the said J. N. in his custody 
for the cause aforesaid; and the said J. S. was then and there com¬ 
manded by the said A. C., the justice aforesaid, to convey the said 
J. N., without delay, to the said gaol of Newgate, and to deliver 
him the said J. N. to the keeper of the said gaol, or his deputy, to¬ 
gether with the warrant aforesaid.* And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S., late of 
the paffsh aforesaid, in the county aforesaid, baker, afterwards, to 
wit, on the day and year last aforesaid, then being one of the con¬ 
stables of the said parish as aforesaid, and then having the said 
J. N. in his custody for the cause aforesaid, at the parish aforesaid, 
in the county aforesaid, the said J. N. out of the custody of him 
the said J. S. unlawfully and negligently did permit to escape, and 
go at large whithersoever he would, whereby the said J. N. did then 
and there escape, and go at large whithersoever he would; to the 
great hindrance of justice, to the evil example of all others .in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

JF^ne. 2 Hawk. c. 19, a. 31. Where « private person is guilty of a 
negligent escam, the punishment is fine or imprisonmmty or both. Id. 
c. 20, s. 6. iTie imprisonm/ent must be for some criminal matter^ other¬ 
wise the escape is not punishMe criminally. 

• Evidence, 

Prove that J. N. was charged with a rape, as alleged in the indict¬ 
ment. Prove the warrant of commitment in substance as set out in 
the indictment, either by producing the warrant itself, or, after prov¬ 
ing the service of a notice upon the defendant to produce it, by parol 
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or other secondary evidence of its contents. Prove a delivery of the 
warrant to the defendant. Prove that he had J. N. in actual custody 
under the warrant. See 2 Hawk. c. 19, ss. 4. And lastly, prove 
the escape. It is not necessary to prove negligence in the defendant; 
the law implies it; see 1 HaUf 000 ; but if me escape were not in 
fact negligent, if the defendant by force rescued himselij or were 
rescued by others, and the defendant made fresh suit after him, but 
without effect; all this must be shewn upon the part of the defendant. 
Also, it is immaterial whether J. N. were ^ilty of the rape or not, 

i )rovided the warrant were such as would justify J. S. in detaining 
lim. {See ante,p. 423). 


Indictment for shaping out of the Custody of a Constable. 

State the charge before the magistrate^ the warrant of commitment, 
and the defendants being in the custody of J, S., as in the last prece¬ 
dent, to the* \ and then proceed thus~\ and the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. N., late 
of the parish aforesaid, in the county aforesaid, labourer, so being 
in the custody of the said J. S., under and by virtue of the Avarrant 
aforesaid, afterwards and whilst he continued in such custody, and 
before he was delivered by the said J. S. to the said keeper of New¬ 
gate, or his deputy, to wit, on the day and year last aforesaid, at 
the parish aforesaid, in the county aforesaid, out of the custody of 
the said J. S. unlawfully did escape, and go at large whithersoever 
he would, to the great hindrance of justice, to the evil example 
of all others in the like case offending, and against the peace of our 
lady the Queen, her croAvn and dignity. The venue may be laid in 
the county where the offence was committed, or in that in which the 
defendant toas apprehended and retaken, 4 G. 4, c. 64, s, 44, {ante,p. 
550). 

Fine and imprisonment. See 2 Hawk. c. 17, s, 5. See the evidenc'' 
under the last precedent. 


Indictment against a Gaoler for a Voluntary Escape. 

Berkshire, to wit:—^The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, [at the general quarter sessions 
of the peace holden at-, so continuing the record of the convic¬ 

tion of the party who escaped, stating it, however, in the past and 
not in the preserU tense; {see anAe, p. 89); then proceed thits']} as 
by the record thereof more fully and at large appears ; which said 
judgment still remains in full force and effect, and not in the least 
reversed or made void. And the jurors first aforesaid, upon their 
oath aforesaid, do fui'ther present, that afterwards, to wit, at the 
said general quarter sessions of the peace above mentioned, he the 
said J. N. was then and there committed to the care and custody of 
J. S., he the said J. S. then and still being keeper of the common 
gaol in and for the said county of Berks, there to be kept and 
imprisoned in the gaol aforesaim according to and in pursuance of 
the judgment and sentence aforasaid; and the said J. S. him the 
said J. N. then and there had in the custody of him the said J. S., 
for the cause aforesaid, in the gaol aforesaid. And the jurors first 
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aforesaid, upon their oath aforesaid, do further present, that the said 
J. S. late 01 the parish of L., in the said county of Berks, yeoman, 
afterwards, and before the expiration of the six calendar months for 
which the said J. N. was so ordered to be imprisoned as aforesaid, 
and whilst the said J. N. was so in the custoefy of the said J. S. as 
such keeper of the said common gaol as aforesaid, to wit, on the 
third day of August, in the year last aforesaid, at the parish aforesaid, 
in the county aforesaid, feloniously, the offence for which J. N, 
was conmetea were a*felony]^ unlawfully, voluntarily, and con¬ 
temptuously, did permit and suffer the said J. N. to escape, and go 
at ’large whithersoever he would; whereby the said J. N. did then 
and there escape out of the said prison, and go at large whithersoever 
he would; in contempt of our said lady the Queen and her laws, 
contrary to the duty of the said J. S., so being keeper of the gaol 
aforesaid, in manifest hindrance of justice, to the evil example of all 
others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. 

A voluntary escape amounts to the same offence^ and is punish- 
ahle in the same degree, as the offence of which the prisoner was 
guilty, and for which he was in custody, whether treason, felony, 
or trespass. The officer, however, cannot be thm jmnished until after 
the original delinquent has been convicted; but be;fore such convictim, 
he may be fined and imprisoned as for a misdemeanor. 4 Bl. Com, 
130; 1 Hate, 2 Hawk, c. 19, s. 22. 

Btidence. 

Prove the conviction of J. N., and that, upon his conviction, he 
was remanded or committed to the custody of the defendant, as 
keeper of the common gaol of the county of Berks. This may be 
proved by the certificate of the clerk of assize or other clerk of the 
court in which the offender shall have been convicted, which, toge- 
tiier wJfli proof of identity, is suflicient evidence of the nature and 
facts of the conviction, and of the species and period of the confine¬ 
ment. 4 (y. 4, c. 64, s. 44, (ante,p. 650). The certificate must set 
forth the effect and substance of the conviction. B. v. IVatson, 
R. ^ R, 468. Prove him afterwards to have been in the custody of 
the defendant, in pursuance of his sentence. And, lastly, prove the 
escape. It does not seem to be necessary to prove that the escape 
was voluntary; the law, it should seem, will presume that, until the 
contrary appear. 


Sect. 2. 


BREACH OF VKISON. 


Statutes, 

1 Ed. 2, St. 2, e. 1.1—Concerning prisoners which break prison, 
our lord the King willeth and commandeth, that none from hence¬ 
forth that breaketh prison shall have judgment of life or member for 
breaking of prison only, except the cause for which he was taken 

' B B 
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and imprisoned did require such judgment, if he had been convicted 
thereupon according to tlie law and custom of the realm, albeit in 
times past it hath been used otherwise. 

7 «Ji’ 8 6r. 4, c, 28, 8. 8 —Offences not punishable by particular 
Statuses^ —Enacts, that every person convicted of any felony, not 
punishaole with death, shall be punished in the same manner pre¬ 
scribed by the statute or statutes speciallv relating to such felony; 
and that every person convicted of any felony, for which no punisn- 
inent hath been, or hereafter may be, specfally provided, shall be 
deemed to be punishable under this act, and shall be liable, at the 
discretion of the court, to be transported beyond the seas for the 
term of seven years, or to be imprisoned for any term not exceed¬ 
ing two years; and, if a male, to be once, twice, or thrice publicly 
or privately whipped, (if the court sliall so think fit), in addition to 
such imprisonment. 

Sect. 9 —Place and Mode of Imprisonment ]—^With regard to the 
place and mode of imprisonment for all offences punishable under 
this act, enacts, that where any person shall be convicted of any 
offence punishable under this act, for which imprisonment may be 
awarded, it shall be lawful for the court to sentence the offender to 
be imprisoned, or to be imprisoned and kept to hard labour in the 
common gaol or house of correction, and also to direct that the 
offender wiall be kept in solitary confinement for the whole or any 
portion or portions of such imprisonment, or of such imin isonraent 
with hard labour, os to the court in its discretion shall seem meet. 
tSee 7 TV. 4^1 Vid. e. 90, s. 5, {ante, p. 169). 

Indictment for breaking Prison. 

Proceed as in the precedent ante, p. 650, to the until 

he by due course of law should be discnai^ged,” in the desenption of 
the warrant of commitment, and then proceed by virtue of 

which said warrant, afterw'ards, to wit, on the day and year aforesaid, 
at the parish aforesaid, in the count^’^ aforesaid, the said J. N. was 
taken and conveyed to the said gaol of Newgate, and then and there 
delivered to one W. S., the keeper of the said gaol, and the said 
W. S., keeper of the said gaol, then and there received him the said 
J. N., in his custody in the gaol of Newgate, aforesaid.* And the 
jurors aforesaid, upon their oath aforesaid, do further present, that 
the said J. N., late of the parish of B., in the county of M., labourer, 
afterw'ards, and whilst he so remained in custody of the said W. S., 
keeper of the said gaol, under and by virtue of the warrant aforesaid, 
to wit, on the third day of September in the vear last aforesaid, with 
force and arms, at the parish aforesaid, in the county aforesaid, fe¬ 
loniously, \if he was committed for treason or felony], unlawfully, 
wilfully, and injuriously did break the gaol ot Newgate aforesaid, 
by then and there cutting and sawing two iron bars of the satd gaol, 
and also by then and there breaking, cutting, and removing a great 
quantity of stone, parcel of the ivall of the gaol aforesaid ; by means 
w'hereof he the said J. N. did then and there escape, and go at large 
whithersoever he would ; to the great hindrance and obstruction of 
justice, in contempt of our lady we Queen and her laws, to the evil 
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example of all others in the like case offending, and against the peace 
of our lady the Queen, her crown and dignity. The venue may he 
laid in the county where the offence was committed^ or in that in which 
the deftndant was apprehendim and retaken. 4 G. 4, c. 64, s. 44, {antCy 
p. 550). 

Felofiy, if the defendant were in custody for treason or felony y 1 Ed. 
2, 5#. 2 ; 1 HalCy 612, transportation for seven years, or imprisonment 
not exceeding two years, with or without hard Icdmtr for the whole or 
any part of the imprisonment, and with or without solitary confinement, 

6^0 G. 4, c. 28, s. 9, smh confinem&rrt not exceeding one month at any 
one time, nor three months in any one year, 7 W. 4 4* 1 Viet. c. 90, s. 6, 
(ante^p. 169) ; and, if a male, to be once, twice, or thrice publicly or 
privately whipped, in addition to the imprisonment, if the court shall 
think fit; 1 ^ G. 4, c, 28, s. 8; fine and imprisonment, if he were in 

custody for any other offence. 2 Hawk. c. 18, s. 21, 

Efoidenee. ' 

Prove the charge before the magistrate, and the warrant, as di¬ 
rected ante,p. 661. Prove that the defendant was afterw'ards lodged 
in the gaol mentioned in the indictment, in the custody of the keeper; 
and prove that, while in custody there under the warrant, he broke 
the gaol and escaped. 

The escape must be proved, if the breaking be charged as a felony; 
2 Hawk, c. J8, s. 12 ; but otherwise, it should seem, if it be a mis¬ 
demeanor only. And the breaking proved must be an actual break¬ 
ing : merely getting over the walls, or passing out through a door, 
or the like, is an escape only, and not a breach of prison ; 1 Hale, 
611; and see R. v. Burridge, 3 P, Wms. 439; and on this account, 
it should seem that the manner of the breaking should be stated in 
the indictment, as in the above pi-ecedent, in order that the court 
may see that it was such as is necessary in law to constitute a breach 
of prison. But the breaking need not be intentional; and therefore 
where a prisoner, in effecting his escape, by accident threw down 
some loose bricks at the top of the prison wall, placed there to im¬ 
pede escape and give alarm, it vras holden to be a prison breach. R. 
v. Haswell, R. 6; R. 468. 

Every place where a man’s person is lawfully imprisoned, whe¬ 
ther upon accusation or after conviction, such as the common gaol, 
the constable’s house, the stocks, &c., is a prison within the meaning 
of the statute ; 2 Hawk. c. 18, a. 4 ; and as described in the indict¬ 
ment, so it must be proved. 

Although it is not material, in this case, whether the defendant 
were guilty of the offence for which he was imprisoned or not, 2 
Hawk. c. 18, s. 16, yet if he can prove that no such offence was ever 
actually committed, or that he was arrested and detained without 
any reasonable cause of suspicion against him, 1 Hale, 610, 611, or 
if he have been subsequently indicted for the offence and ac¬ 
quitted, this will be a sumcient defence to the indictment for breach 
of prison. 


BBS 
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AIDING PRISONERS TO ESCAPE, 


Statutes. 

4 G. 4, c. 64, s, 43— Punishmemt\ —Enacts, that if any person shall 
convey or cause to be conveyed into any prison to which this act 
shall extend, any mask, vizor, or other disguise, or any instru¬ 
ment or arms proper to facilitate the escape of any prisoners, and 
the same shall deliver or cause to be delivered to any prisoner in 
such prison, or to any other pei'son there, for the use of any such 
prisoner, without the consent or privity of the keeper of such prison, 
every such person shall be deemed to have delivered such vizor or 
disguise, instrument or arms, with intent to aid and assist such pri¬ 
soner to escape or attempt to escape; and if any person shall, by 
any means wliatever, aia and assist any prisoner to escape or in at¬ 
tempting to escape from any prison, every person so oiFencling, whe¬ 
ther an escape be actually made or not, shall be guilty of felony, and, 
being convicted thereof, shall be transported beyond the seas for any 
terms not exceeding fourteen years. 

16 G. 2, e. 31, s. "i—Aiding Escapes^ —For the further punish < 
ment of persons who shall aid or assist prisoners to attempt to escape 
out of lawful custody, enacts, &c., that if any person shall, from 
and after the 24th day of June, I743j» by any means whatsoever, be 
aiding or assisting to any prisoner to attempt to make his or her 
escape from any gaol, although no escape be actually made, in case 
such prisoner then was attainted or convicted of treason, or any 
felony except petty larceny, or lawfully committed to or detained in 
any gaol for treason, or any felony except petty larceny, expressed 
in the warrant of commitment or detainer, everv person so offniding. 
and being thereof lawfully convicted, shall be deemed and adjudged 
guilty of felony, and shall be transported to one of his Majesty’s 
colonies or plantations in America, for the term of seven years ; and 
in case such prisoner then was convicted of, committed to, or de¬ 
tained in any gaol for petty larceny, or any otlier crime, not being 
treason or felony, expressed in the warrant of his or her commit¬ 
ment or detainer, as aforesaid, or then was in gaol upon any process 
whatsoever for any debt, damages, costs, sum or sums of money, 
amounting in the whole to the sum of one hundred pounds, every 
person so offending as aforesaid, and being thereof lawfully con¬ 
victed, shall be deemed and adjudged to be guilty of a misdemeanor, 
for which he or she shall be liable to a fine and imprisonment. 

Sect. 2— Conveying into Prison the Means of Escape^ —Enacts, 
that if any person shall, from and after the said 24th day of June, 
1743, convey or cause to be conveyed into any gaol or prison, an^ 
vizor or other disguise, or any instrument or arms proper to' facili¬ 
tate the escape of the prisoners, and the same shall deliver or cause 
to be delivered to any prisonernin any such gaol, or to any other 
person there, for the use of any such prisoner, without the consent 
or privity of the keeper or under-keeper of any such gaol or prison, 
ever^' such person, although no escape or attempt to escape be ac- 
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tiially made, shall be deemed to have delivered such vizor, or other 
disguise, instrument, or arms, with an intent to aid and assist such 
prisoner to escape or attempt to escape; and in case such prisoner 
then was attainted or convicted of treason, or any^ felony exc^t 
petty larceny, or lawfully committed to or detained in any such gaol 
for treason, or any felony except petty larceny, expressed in the 
TParrant of commitment or detainer, every person so offending, and 
being thereof lawfully convicted, shall in like manner be deemed and 
adjudged guilty of felony, and shall be transported to one of his 
Majesty's colonies or plantations in America for the term of seven 
years; but in case the prisoner to whom, or for whose use, such 
vizor or disguise, instrument or arms, shall be so delivered, then 
was convicted, committed, or detmned for petty larceny, or any other 
crime, not being treason or felony, expressed in the warrant of com¬ 
mitment or detainer, .or upon any process whatsoever for any debt, 
damages, costs, sum or sums of money, amounting in the whole to 
the sum of one hundred pounds, every such peraon so offending, and 
being thereof lawfully convicted, shall be deemed and adjudged to 
be guilty of a misdemeanor, for which he or she shall be in like 
manner liable to a hue and imprisonment. 

Sect. —Aidinp Escape from Constable'] —Enacts, that if any per¬ 
son shall, from and after the 24th day of June, 1743, aid or assist 
any prisoner to attempt to make his or her escape from the custody 
of any constable, hcadborough, tithinginan, or other officer or person, 
who shall then have the lawftil chaise of such prisoner, in order to 
carry him or her to gaol, by virtue of a warrant of commitment for 
treason or any felony (except petty larceny) expressed in such war¬ 
rant ; or if any person shall be aiding or assisting to any felon to 
attempt to ninke his escape from on hoard any boat, ship, or vessel, 
cairying felons for transportation, or from the contractor for the 
transportation of such felons, his assigns, or agents, or any other 
person, to whom such felon shall have been lawfully delivered in 
order for transportation; then every person so offending, and being 
lawfully convicted thereof, shall be deemed and adjudged to be guilty 
of felony, and shall be transpoiied to one of his Majesty’s colonies 
or plantations in America, for the term of seven years. 

Sect. 4— Limitatim ]—Provides and enacts, that there shall be no 
prosecution for any of the said offences, unless such prosecution be 
commenced within one year after such ofiience committed. 


Indictment for conveying Files U> a Prisoner^ to enable Mm to escape. 

Berkshire, to wit:—The jurors for our lady the Queen upon their 
oath present, that, before and at the time of the committing of the 
felony hereinafter mentioned, to wit, on the third day of August, in 
the ninth year of the reign of our sovereign lady Victoria, at the 
paririi of R., in the county of B., one J. N. was a prisoner, and in 
custody of one W. S., in the common gaol in and for the county of 
Berks; and that J. S^, late of the parish aforesaid, in the countv 
aforesaid, labourer, afterwards, and whilst the said J. N. was such 
prisoner and in custody as aforesaid, to wit, on the day and year 
aforesaid, at the parish aforesaid, in the county aforesaid, feloni- 
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ously did convey and cause to be conveyed into the gaol aforesaid, 
two steel files, being instruments proper to facilitate the escape of 
prisoners, and the same files, being such instruments as aforesaid, 
then and there feloniously did deliver and cause to be delivered to 
the said J. N., (‘* any prisoner or other person for the use of any 
prisoner**), the said J. N. then and there being such prisoner'in 
custody of W. S. as aforesaid, without the consent or privity of the 
said keeper of the said gaol; which said files, being sucli instruments 
as aforesaid, were then and there so conveyed into the said gaol, and 
delivered to the said J. N. by the said J. S. as aforesaid, with the 
felonious intent to aid and assist the said J. N., so being such prisoner 
and in custody as aforesaid, to escape, and attempt to escape, from 
and out of the said gaol; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

Felony, transportation not exceeding fmrtem years. 4 Q. 4, c. 69, 
s. 43. {ante,p. 169). This statute applies 

to all prisons, except Bethlehem, Bridewell, the King's Bench and Fleet 
Prisons, the prison of the Marshalsea and Palace Qmrt, and the Peni¬ 
tentiaries at Millbank and Gloucester. With respect to these, the 
offence is felony, transportation for seven years, if the prisoner were at 
the time convicted of treason or felony, or committedfor treason or felony 
expressed in the warrant; misdemeanor, fine, and imprisonment, if con¬ 
victed or committed for any other offence, or for a debt, damages, oncosts 
in a civil ca^e amounting to 100^. 16 G. 2, c. SI, s. 2. Aiding and 
assisting a prisoner to attempt an escape from those gaols, although 
no escape be actually maAe, is punishable in the same mxinner. Id. 
s. 1. By 4 G. 4, c. 64, s. 1, the 16 G. 2 is repealed so far as relates to 
the escape of any prisoner from any gaol or prison to which that act shall 
extend; and see ss. 2 and 76, and 5 G. 4, c, 85, ss. 9 and 27. It is a 
misdemeanor indictable at common law, to aid a person to escape from 
custody, who is confined under the remand of the Insolvent Debtors' Court .« 
Reg. V. Allan, C. ^ Mar. 295. And aiding and assisting a prisoner, in 
custody for irectson or felony, to make his escape from the constable or 
officer conveying him, under a warrant, to prison, is felony, transportation 
for seven years. 16 6. 2, c, 31, s. H, An indictment upon the latter 
statute must set forth the warrant, SfC., as in the last precedent, to the 
asterisk *, and then proceed to allege the conveying of the files as above. 
And if the prisoner were convicted at the time the files were conveyed to 
him, it must he stated accordingly, {as ante, p. 562), As to the Peni¬ 
tentiary at Millbank, see 56 G. 3, c. 53, s. 44 ; 59 G. 3, r. 136, s. 17 ; and 
7 ff'. 4 4 1 Viet. c. 91, «. 1 ; 6 <5^ 7 Viet, c. 26. As to the Pentonville 
prison, see 5 S; 6 Viet. c. 29, ss. 2t, 26. Aiding and assisting prisoners 
of war to escape is felony, transportation for life, or fourteen or seven 
years. 52 G. 3, c. 166; see R. v. Martin, R. 8fR. 196. As to aiding 
and assisting persons convicted by a military or naval court-martial to 
escape, see 6 G. 1, c. 5,13 ; 6 G. 4, c. 6, s. 14. 


Evidence. 

To support this indictment, provb that J. N. was in custody, and 
a prisoner in the gaol mentioned in the indictment. The words of 
the statute are, “ any prisoner.” Prove that whilst J. N. was so 
in custody, the defendant conveyed to him one or more files; and 
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prove that such files were calculated to facilitate his escape, by filing 
his irons, or the window bars, or the like. The mere delivery of 
such instruments shews the intent, and it is immaterial, upon this 
statute, whether an escape be actually made or not. 4 6r. 4 , c. 6^, 
a. 4B. No time is limited for the prosecution of offences against this 
statute. 

To support an indictment upon the stat. 10 G. 2, c. 31, prove the 
charge before the magistrate, the warrant, and that J. N. was in 
custody in gaol, under the warrant. Where the commitment was 
on suspicion of felony, it was holden not to be within that act, which 
•extends only to cases where the offence is clearly and plainly ex¬ 
pressed in the warrant, or where the prisoner stands convicted of it. 
R. V. Walker, 1 Leach, 97 ; and see Id. 98, n., 363. If a prisoner 
be convicted, it is an offence within this statute to deliver instru¬ 
ments to him to facilitate his escape, though he be pardoned of the 
offence of 4rhich he was convicted, on condition of transportation, and 
even though the party delivering the instruments did not know of 
what specific offence the prisoner was convicted. R. v. Shaw, R. 

R. 626. Prove the delivery of the files, as above, and, lastly, prove 
the offence to have been committed within one year next before the 
commencement of the prosecution. 16 G. 2, c, 31, s. 4. This statute 
does not extend to cases where an actualescape is made;. R, y. TUl^, 
2 Leach, CG2. 


Sect. 3. 

RESCUE. 


Statutes, 

1^2 G, e. 88, *. 1.]—Whereas divers daring attempts have 
of late been made to effect the rescue or prevent the detention of 
persons charged with or committed for or on suspicion of felony ; 
and wliereas it might tend more effectually to prevent the commis¬ 
sion of such offences, if such further provisions were made for the 
punishment of persons who may hereafter be convicted thereof, as 
are hereinafter enacted : Be it therefore enacted, that from and after 
the passing of this act, if any person shall rescue, or aid and assist 
in rescuing, from the lawful custody of any constable, officer, head- 
borough, or other person whomsoever, any person charged with, or 
suspected of, or committed for any felony, or on suspicion thereof, 
then, if the person or persons so offending shall be convicted of 
felony, and be entitled to benefit of clergy, and be liable to be im¬ 
prisoned for any term not exceeding one year, it shall be lawful for 
the ^urt, by or before whom any such person or persons shall be 
convicted, to order and direct, in case it shall think fit, that such 
person or persons, instead of being so fined and imprisoned as afore¬ 
said, shall be transported beyon<> the seas for seven years, or be 
imprisoned only, or be imprisoned and kept to hard labour in the 
common gaol, house of correction, or penitentiary house, for any term 
not less t^n one and not exceeding three years. 
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Remu, 


26 G. 2, e. 37, s. 9 —Resetiing Murderers while proceeding to Exeeu^ 
tion ^—Be it enacted by the authority aforesaid, that if any person or 
persons whatsoever shall by force set at liberty or rescue, or attempt 
to rescue or set at liberty, any person out of prison, who shall m 
committed for or found guilty of murder, or rescue, or attempt to 
rescue, any person convicted of murder, going to execution, or during 
^xecxition, every person so offending shall be deemed, taken, and ad¬ 
judged to be guilty of felony, and shall suffer death, without benefit 
of clergy. 

7 4 (Sj* 1 Viet. e. 91, s. 1 —Punishment for rescuing Murderers'] 

—Recites 26 G. 2, c. 37, s. 9, and enacts, that if any person shall, after 
the commencement of this act, (I Oct. 1837), be convicted of the 
offence thereinbefore mentioned, such person shall not suffer death, 
or have sentence of death awarded against him or her for the same, 
but shall be liable, at the discretion of the court, to be transported 
beyond the seas for the term of the natural life of such person, or for 
any term not less than fifteen years, or to be imprisoned for any term 
not exceeding three years. 

Sect. 2 —Pletce and Mode of Imprismmmt.'] — {Ante, p. 468). 


Indictment for the Rescue of a Felon from a Constable. 

State the charge b^ore the mapistraiei^ the warrant, the delivery of it 
to the constable, and J. N.*s being in his custodg under it, as in the 
precedent ante, p. 650, to the words “together with the warrant 
aforesaid ” inclusive. Then proceed —And the jurors afore¬ 

said, upon their oath aforesaid, do fui*ther present, that the said 
J. N., late of the parish of B., in the county of M., labourer, and 
J. T. late of the same place, labourer, afterwards, and whilst the. 
said J. N. was in the custody of the said J. S., under the said w'arrant 
as aforesaid, and whilst the said J. S. w^as conveying the said J. N. 
under and by virtue of the said warrant, to the said gaol of Newgate, 
to wit, on the day and year last aforesaid, with force and arms, at 
the parish last aforesaid, in the county aforesaid, in and upon the said 
J. S., (then and there bein;^ a constable as aforesaid, and then and 
there lawfully having the said J. N. in his custody, by virtue of the 
said warrant, for the cause aforesaid), in the due execution of his 
said office then and there being, did make an assault, and him the 
said J. S. then and there did beat, wound, and ill-treat; and that the 
said J. T., the said J. N. out of the custody of the said J. S., and 
against the will of him the said J. S., then and there unlawfully 
and forcibly did rescue and put at large, to go whithersoever he 
would ; and that the said J. N., himself out of the custody of the 
said J. S., and against the will of him the said J. S., then and there 
unlawfully and forcibly did rescue and put at large, to go whither¬ 
soever he would; to the great hindrance of justice, in contempt of 
our said lady the Queen and her laws, to the evil example of all 
others in like case offending, and rgainst the peace of our lady the 
Queen, her crown and dignity. 

Fine and imprisonment, as for a misdemeanor, if the party rescued 
he not convicted of the offence for whwh he w<a in custody ; 2 Mawi. 
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c, 21, s. 8; hret if convicted^ theuy if for high treason^ the rescue is 
high treason; if for felony^ felony; if for a misdemeanor^ a misde¬ 
meanor. 1 HaUf 607. Jf the rescuers he connc^d of felony, the 
court, at its discretion, may adjudge them to be transports for sec$,n 
years ; or to be imprisoned, or imprisoned and kept to hard labour, for 
not less than one year nor more than three years. 1 2 G. 4, c. 88, s. 

I. See 7 ^ Q G. 4, c. 28, s. 10, {ante, p. 169). Rescuing, or at¬ 
tempting to rescue, a person convicted of murder, whilst proofing to 
execution, or rescuing out of prison a person committed or convicted for 
murder, is felony, 25 G. 2, c. 37, s. 9, transportation for life, or for 

• not less than fifteen years, or imprisonment not exceeding three years, 
7 4 1 rict. c, 91, s. 1, toith or without hard labour, and with or 

without solitary eonfinemmt, not exceeding one month at any one time, 
or three months in any one year. Id. s. 2, {ante, p. 468). Rescuing 
offenders under sentence of transpottation from the custody of the 
superintendent, Sfc. conveying them, is punishable in the same manner 
as if the party had been confined in gaol. 6 G. 4, c. 84, s. 22, in¬ 
fra. 

See a precedent of an indictment for rescuing a distress for rent, 
Cro. Cir. Com. 409 ; and for rescuing cattle, {taking damage feasant) 
out of a pound. Id. 410. B. v. Bradshaw, 7 C.S; P. 233. 

Evidmce. 

Prove the charge before the • magistrats, the warrant, and tliat 

J. N. was in the custody of J! S. under the warrant. If the party 
were convicted, the conviction may be proved by a certificate of the 
proper officer. 4 G. 4, c. 64, s. 44, {ante,p. 560), and 6 G. 4, e. 84, 
s. 24, infra. And prove that whilst so in custody the defendant 
forcibly rescued him, as stated in the indictment. A warrant of a 
justice of the peace to apprehend a party, founded on a certificate of 
the cleirk of the peace, that an indictment for a misdemeanor had 
been found against such pai-ty, is good; and, therefore, if upon 
such wai-rant the party he arrested and afterwards rescued, those who 
are guilty of the rescue may be convicted of a misdemeanor. R. v. 
Stokes, 5 0. Jf P. 148. 

As to evidence for the defendant, it may be observed, that any 
circumstances that will excuse a breach of prison will excuse a 
rescue. {See ante, p. 555). 2 Hawk. c. 21, ss. 1,2. 


Sect. 4. 


RBTUBNINO FROM TRANSPOBTATION. 


Statutes. 

6 G, 4, c, 84, s. 22 —Punishment — Fenue] — Enacts, that if 
any offender who shall have been or shall be sentenced or ordered 
to be transported or banished, or who shall have agreed or shall 
agree to transport or banish himself or herself on certain conditions, 

B B 3 
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either for life or any number of years, under the provisions of this 
or any former act, shall be afterwards at large within any part of his 
Majesty’s dominions, without some lawful cause, before the expira¬ 
tion of the terra for which such offender shall have been sentenced 
or ordered to be transported or banished, or shall have so agreed to 
transport or banish himself or herself, every such offender so being 
at' large, being thereof lawfully convicted, shall suffer death as in 
cases of felony, without the benefit of clergy; and such offender may 
be tried either in the county or place where he or she shall be appre¬ 
hended, or in that from whence he or she was ordered to be trans¬ 
ported or banished; and if any person shall rescue or attempt to 
rescue, or assist in rescuing or attempting to rescue any such offender 
from the custody of such superintendent or overseer, or of any she¬ 
riff or gaoler, or other person conveying, removing, transporting, or 
reconveying him or her, or shall convey or cause to be conveyed 
any disguise, instrument for effecting escape, or arms, to such 
offender, every such offence shall be punishable in the same manner 
as if such offender had been confined in a gaol or prison in the cus¬ 
tody of the sheriff or gaoler, for the crime of which such offender 
shall have been convicted; and whoever shall discover and prose¬ 
cute to conviction any such offender so being at large within this 
kingdom, shall be entitled to a reward of twenty x^ounds for every 
such offender so convicted. 

Sect. 23— Indictment^ —Enacts, that in any indictment against any 
offender for being found at large contrjJry to the provisions of this or 
of any other act now made or hereafter to be made, and also in any 
indictment against any person who shall rescue or attempt to rescue, 
or assist in rescuing any such offender from such custody, or who 
shall convey or cause to be conveyed any disguise, instrument for 
effecting escape, or arms, to any such offender, contrary to the pro¬ 
visions of this or of any other act now made or hereafter to be'inade, 
whether such offender shall have been tried before any court or 
judge within or without the United Kingdom, or before any naval 
or military court-martial, it shall be sufficient to charge and allege 
the order made for the transportation or banishment of such of¬ 
fender, without charging or alleging any indictment, trial, conviction, 
judgment, or sentence, or any pardon or intention of mercy, or 
signification thereof, of or against, or in any manner relating to such 
offender. 

Sect. 24 —Evidmee of Convictim\ —Enacts, that the clerk of the 
court or other officer having the custody of the records of the court 
where such sentence or order of transportation or banishment shall 
have been passed or made, shall, at the request of an}’’ person on his 
Majesty’s behalf, make out and give a certificate in writing, signed 
by him, containing the effect and substance only (omitting the 
formal part) of every indictment and conviction of such offender, 
and of the sentence or oi’der for his or her transportation or banish¬ 
ment, (not taking for the same more than six shillings and eight- 
pence), which certificate shall b5' sufficient evidence of the con¬ 
viction, or sentence or order for the transportation or banishment of 
such offender: and every such certificate, if made by the clerk or 
officer of any court in Great Britain, shall be received in evidence. 
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upon proof of the signature and official character of the person sign¬ 
ing the same; and every such certificate, if made by the clerk or 
officer of any court out of Great Britain, shall be received in evi¬ 
dence, if verified by the seal of the court, or by the signature ojj 
the judge, or one or the judges of the court, without further proof. 

4 5 W. 4, r, 67]— Recites 5 G. 4, c. 84, s. 22, and enacts, 

that so much of the recited act as inflicts the puiiishment of death 
upon pci'sons convietbd of any offence therein and hereinbefore spe¬ 
cified, shall be and the same is hereby repealed ; and that from and 
after the passing of this act, any person convicted of any offence 
above specified in the said act of the fifth year of the reign of his 
late Majesty King George the Fourth, or of aiding or abetting, 
counselling or procuring the commission thereof, shall be liable to 
be transported beyond the seas for his or her natural life, and pre¬ 
viously to transportation shall be imprisoned, with or without hard 
labour, in any common gaol, house of correction, prison, or peni¬ 
tentiary, for any term not exceeding four years. 


Indictment for returning from Transportation. 

Middlesex, to wit:—The jurors for our lady the Q,ueen upon their 
oath present, that heretofore, to wit, [at the general quarter ses¬ 
sions ot the peace, holden at-, so continuing the caption of the 

indictment to the words “ co«nty committed,” {^see antCy p, 90) ; 
tlmi proceed thus'\ : it was ordered that J. S. should be trans¬ 
ported for the term of seven years, to such place beyond the seas as 
our said lady the Q,uecn, by and with the advice of Jier privy coun¬ 
cil, should appoint, which said order still remains in full force and 
clfect, .ind not in the least reversed or made void. And the jurors 
aforesahl, upon their oath aforcaud, do further present, that the 
said J. S. afterwards, tliat is to say, after he, the said J. S., was so 
ordered to be transported as aforesaid, and before the expiration of 
the term <jf seven years for which he the said J. S. was so ordered 
to be transported as aforesaid, to wit, on the third day of August, 
in the ninth year of the reign of our sovereign lady Victoria, felo¬ 
niously and unlawfully, and without any lawful cause or excuse 
whatsoever, was at large within the United Kingdom of Great 
Britain and Ireland, to wit, at the parish of B., in the county of 
M., aforesaid ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

It is sufficient in the indictment to charge and allege th^e order made 
for the transportation or sentemeofthe offmdery without charging or 
alleging any indictmeMy trial, conviction, judgment, or sentence, or any 
pardon, or intention of mercy, or signification thereof, of, or against, 
or in gny manner relating to such offender, 5 G. 4, c. 84, s. 23. See 
R, V. FHzpatrick, R. Sf R. 612. The venue may he laid either in the 
county where the defendant was apprehended, or in the county whence 
he was ordered to be transported. 6 G. 4, e. 84, s. 22. 

Felony. 6 G. 4, c. 84, s. 22. Tran wortation for life, with previous 
imprisonment, with or tokhotU hard labour, for any term not exceeding 
four years. 4 5 TV. 4, c. 67. This offence is not triable at any 



564 Perjury, 

quarter sessions. 5 «Sf 6 Viet. e. 38, s. 1, (ante, p. 69). There are 
seoeral other statutes in particular cases. See 69 G. 8, c. 113, s. 17 ; 
56 G. 6, c. 64, s. 44 ; 56 G. 6, e. 63, s. 45, as to the Penitentiary; 6 
G. 4, e. 86, s. 18, and 4 <Sf 5 Viet. c. 56, s. 1, as to offenders transported 
from St. Helena; also the Mutiny Act, and the act relating to .the 
marine forces (annual). 


Evidence. 

Prove the order of transportation by a certificate in writing, 
which the clerk of the court, or o' her officer having the custody of 
the records of the court where such order was made, must give upon 
application, and which is made evidence upon proof of the signature 
and official character of the person signing the same ; or if it be a 
court out of Great Britain, if verified by the seal of the court, or by 
the signature of the judge or one of the judges of the court, without 
further proof. 5 G. 4, c. 84, s. 24. The certificate must contain 
the effect and substance of the indictment and conviction of such 
offender, and of the sentence or order for transportation; merely 
stating that the prisoner was convicted of felom% without stating the 
nature of the felony, is insufficient. JR. v. tvatson, B. ^ B. 468. 
You must also prove the prisoner’s identity. 

Prove, also, that the defendant was at large before the expiration 
of the seven years for which he was ordered to be transported ; and 
it is for the defendant to shew that he was justified in being at laige, 
as, for instance, that he was pardoned or the like. 

The judge, at the trial has power to order the county treasurer to 
pay the prosecutor the' reward under the 5 G. 4, e. 84, s. 22. Beg. 
V. Emmons, 2 M.S^ Bob. 279. 


Sect. 5. 


PERJURY. 


3 G. 4, e. 114.3— (Poat,p. 590). 

2 G, 2, €. 25, s. 2— Punishment,'} —The more effectually to deter 
persons from committing wilful and corrupt perjury, or subornation 
of perjury, enacts, that besides the punishment already to be in¬ 
flicted by law for so great crimes, it shall and may be lawful for the 
court or judge, before whom any person shall be convicted of wilful 
and corrupt peijury, or subornation of peijury, according to the 
laws now in being, to order such person to be sent to some house 
of correction within the same county, for a time not exce;i^ding 
seven years, thereto be kept to hard labour during all the said time, 
or otherwise to be transported to some of his Majesty’s plantations 
beyond the seas, for a term not exceeding seven years, as the 
court shall think most proper; and thereupon judgment shall be 
given, that the person convicted shall be committed or trans* 
ported accordingly, over and be»de such punishment as shall be 
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adjudged to be inflicted on such person, agreeable to the laws now 
in being; and if transportation be directed, the same shall be exe¬ 
cuted in such manner as is or shall be provided by law for the trans¬ 
portation of .felons; and if any person, so committed or tra:^- 
ported, shall voluntai'ily escape or break prison, or return from trans¬ 
portation, before the expiration of the time for which he shall be 
ordered to be transported, as aforesaid, such person, being thereof 
lawfully convicted, shall suffer death as a felon, without benefit of 
clergy, and shall 1^ tried for such felony in the county where he so 
escaped, or where he sliall be apprehended. 

7 IV. 4 1 Viet. e. 23— Pillory abolished^ —Enacts, that judg¬ 

ment shall not be given or awarded against any person or persons 
convicted of any offence, that such person or persons do stand in or 
upon tire pillory, any law, statute, or usage to the contrary notwith¬ 
standing : provided that nothing herein contained sliall extend or 
be construed to extend in any manner to change, alter, or affect any 
punishment whatsoever which may now by law be inflicted in re¬ 
spect of any offence, except only the punishment of pillory. 

23 (7. 2, c. n, s. 1— Form of Indictment for P&rjuryJ\ —Whereas, 
by retison of difhculties attending prosecutions for perjury and sub¬ 
ornation of perjury, those heinous crimes have gone unpunished, 
whereby wicked and evil-disposed persons are daily more and more 
emboldened to commit the same, to the great dishonour of God, and 
manifest let and hindrance •f justice; for remedy whereof be it 
enacted, &c. That in every information or indictment to be prose¬ 
cuted^ against any person for wilful and corrupt perjury, it shall be 
sufficient to set forth the substance of the offence charged upon the 
defendant, and by what court, or before whom, the oath was taken, 
(averring such court or person or persons to have a competent autho¬ 
rity administer the same), together with the proper averment or 
averments to falsify the matter or matters wherein the perjury or 
perjuries is or are assigned, without setting forth the bill, answer, 
information, indictment, declaration, or any part of any record or 
proceeding, either in law or equity, other* than as aforesaid; and 
without setting forth the commission or authority of the court, or 
person or persons, before whom the perjury was committed ; any law, 
usage, or custom to the contrary notwithstanding. 

Sect. 2— Form of Indictment for SiAomation of Pe»^’M/y]~Enacts, 
that in every information or indictment for subornation of perjury, 
or for corrupt bargaining or contracting with others to commit wilful 
a id corrupt perjury, it shall be sufficient to set forth the substance of 
the offence <marged upon the defendant, without setting forth the 
bill, answer, information, indictment, declaration, or any part of any 
record or proceeding, either in law or equity, and without setting 
fort^ the commission or authority of the court, or person or persons, 
before whom the perjury was committed, or was agreed or promised 
to be committed; any. law, usage, or custom to the contrary notwith¬ 
standing. * 

Sect. 5 .—Prosecutions Direction of Judged —And the better to 

prevent great offenders from escaping punishment by reason of the 
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expense attending such prosecutions, enacts, that it shall and may 
he lawful to and for any of his Majesty’s justices of a^ize, or nisi 
prittSf or general gaol delivery, or of any of the great sessions of 
the principality of Wales, or of the counties palatine, and they 
are hereby authorized, (sitting the court, or within twenty-four hours 
after), to direct any person examined as a witness upon any trial 
before him or them, to be prosecuted for the said offence of perjury, 
in case there shall appear to him or them a reasonable cause for 
such prosecution, and that it shall appear to him, or them proper so 
to do; and to assign the party injured, or other person undertaking 
such prosecution, counsel, who shall and are hereby required to do 
their duty, without any fee, gratuity, or reward for the same ; and 
every such prosecution, so directed as aforesiiid, shall be carried on 
without payment of any tax or duty, and without payment of any 
fees in court, or to any officer of the court who might otherwise 
claim or demand the same ; and the clerk of assize, or his associate 
or prothonotary, or other proper officer of the court, (who shall be 
attending when such prosecution is directed), shall and is hereby re- 
([uired without any fee or reward, to give the party injured, or other 
person undertaking such prosecution, a certificate of the same being 
directed, together with the names of the counsel assigned him by the 
court; which certificate shall in all cases be deemed sufficient proof 
of such prosecution having been directed as aforesaid ; provided that 
no such direction or certificate shall be given in evidence upon any 
trial to be had against any person upon a prosecution so directed as 
aforesaid. * 


Indictrmnt for Perjury in an Affidavit to hold to Bail. 

London, to wit:—The jurore of our lady the Queen upon their 
oath present, that J. S., late of London, grocer, wickedly and ma¬ 
liciously contriving and intending unjustly to aggrieve one J, N?, and 
to put him the said J. N. to great expense, and also unjustly and 
maliciously to cause him the said J. N. to be arrested for the sum of fifty 
})ounds, by virtue of a certain writ of our lady the Queen, called a 
capias, to be sued out and prosecuted at the suit of him the said J. S., 
on the third day of August, in the ninth year of the reign of our 
sovereign lady Victoria, at London aforesaid, at the parish of Saint 
Dunstan in the West, in the ward of Farringdon Without, came in 
his proper person before Sir J. P., knight, then being one of the 
justices of the court of our lady the Queen before the Queen herself, 
and then and there produced a certain affidavit in writing of him the 
said J. S., and then and there before the said Sir J. P., knight, in 
due form of law was sworn, and took his corporal oath upon tlie Holy 
Gospel of God concerning the truth of the matters contained in the 
said affidavit, (he the said Sir J. P., knight, then and there having a 
lawful and competent power and authoritv to administer the said oath 
to the said J. S. in that behalf) ; and that the said J. S., being so 
sworn as aforesaid, not having the fear of God before his eyes, but 
being moved and seduced by the instigation of the devil, then and 
there, upon his oath aforesaid, before the said Sir J. P., knight, (the 
said Sir J. P., knight, then and there having a lawful and competent 
power and authority to administer the said oath to the said J. S. in 
that behalf), falsely, corruptly, knowingly, wilfully, and maliciously. 
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in and by bis said affidavit in vrriting, did depose and swear ^amongst 
other things) in substance and to the effect following, that is to say, 
that J. N. (meaning the said J. N. above mentioned) was then justly 
and truly indebted unto him the said J. S. in the sum of fifty pounds^ 
for goods sold and delivered by the said J. S. to the said J. N., and at 
his f meaning the said J. N.’s) request; as in and by the said affidavit 
of tne said J. S. affiled in the said court of our said lady the Queen 
before the Queen herself, more fully and at large appears ; Whereas 
in truth and in fact,.*the said J. N., at the time the said J. S. took his 
said oath and made his affidavit aforesaid, was not indebted to him 
the said J. S. in the sum of fifty pounds for goods sold and delivered 
by the Siud J. S. to the said J. N.; and whereas, in truth and in fact, 
the said J. N. was not then indebted to the said J. S. in the sum of 
fifty pounds on any account whatsoever; and whereas, in truth and in 
fact, tlie said J. N. was not then indebted to the said J. S. in any sum 
whatsoever, on any account whatsoever : And so the jurors aforesaid, 
upon their oath aforesaid, do say, that the said J. S., on the third 
day of August in the year last aforesaid, at London aforesaid, in the 
parish and ward aforesaid, before the said Sir J. P., knight, (he the 
said Sir J, P., knight, then and there having such power and 
authority as aforesaid), by his own act and consent, and of his own 
most wicked and conupt mind, in manner and form aforesaid, falsely, 
wickedly, wilfully, and corruptly did commit wilful and corrupt per¬ 
jury ; to the great displeasure of Almighty God, in contempt of our 
lady the Queen and her laws, to the evil and pernicious example of 
all otlici-s in the like case offeifding, and against the peace of our lady 
the Queen, her crown and dignity. See the precedents, 4 Went. 230,249, 
271 ; Cro, Cir. Com. 339, 340, 356. It is not necessary to set out the 
jurat of the affidavit; R. v. Emhden, 9 East, 437 ; uor is it necessary to 
slate or prove that the affidavit was affiled in or exhibited to the court, or 
in any manner used by the defendant or others. R. v, Crossley, 7 T, It. 
».315. the indictment 7nust shew a proceeding pending, in order to 

give jurisdiction to the person administering the oath. Reg. v. Pearson, 
8 C. S; P. 119. See R. v. Koops, 6 A. 4' EU, 193: Reg. v. Gardiner, 
2 Mood. C. C. 95 ; 8 C. 4‘ P. 737. Where the perjury was charged to 
have been committed in an affidavit stvorn on an interpleader rule, and the 
indictment set forth the circumstances of the previous trial, the verdict, 
judgment, and execution, the notice by the defendant to the sheriff not to 
sell the goods, and his affidavit that they were his property, but omitted 
to state that a rule had been obtained wider the Interpleader Act, it was 
held bad, as not shewing that the affidavit was made in a judicial pro~ 
ceeding. Reg. v. Bishop, . C. Mar. 302. And where the indictme.tt 
stated that certain persons were commissioners acting w the execution of 
certain acts of parliament relating to the duties of assessed taxes; and 
that at a meeting held by than for the purpose of hearing and determin¬ 
ing appeals against the certificate of supplementary charges made by J. 
L., crown surveyor, in pursuance of the said acts, a certain appeal of one 
W. 11. came on in due form of law to be heard; and that the defendant 
appeared before the said commissioners as a witness for W. II. on the 
hearing of the said appeal, and took his corporal oath, 4‘C.; it was held 
bad, as not sufficiently shewing that the oath was taken in a judicial pro¬ 
ceeding. Overton v. Reg., 4 Q. .5. 83; 3 G. 4" 7). 133. See also Reg. 
V. Bartlett, 1 Dowl. 4* L. 95. The indictment must aUege that the de¬ 
fendant swore wilfully and corruptly. R. v, Stevens, 6 B. ^ C. 246. 
Where a true bill for perjury was found, and the judge at the assises 
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having refused to try it on account of manifest imperfections in the record, 
a new bill was preferred^ whereupon the defendant was found guilty ; but 
a new trial was granted; and then the prosecutor^ instead of taking down 
the old record again^ preferred a new indictment^ (for the same offence^y 
and removed it into the Court of King's Bench by certiorari, the court 
refused to stay proceedings upon that indictment until the prosecutor paid 
the costs of the former proceedings. R. v. TremearnCy 5 B. & C. 761 : 
7 Bowl. ^ Ry, 684. 

It is the practice of the Central Criminal Court not to try an indict¬ 
ment for perjury arising out of a civil action, until that action is deter¬ 
mined, unless the civil action be postponed by the court, that the indictment 
may be tried first. R. v. Ashhurn, 8 G. P. 50. 

Perjury is punishable at common law with fine and impr'isonmenl (to 
hard labour, 3 G. 4, c. 114, at the discretion of the court; and by slat. 2 
G. 2, c. 26, s. 2, the judge may order the party to he transported, or to he 
imprisoned and kept to hard labour in the house of correctioii, for any term 
not exceeding seven years. The false affirmation of a Quaker, Moravian, 
and Separatist, or of a person who shall have been a Quaker, or a Moravian, 
is pun'ishahle in the same manner. 22 G. 2, c. 46, s. 36 ; 9 G. 4, c. 32, 
s. 1; 3 4 IT. 4, c. 49; 3 ^ 4 W. 4, c. 82; 1 | 2 Viet. c. 77. See 6 

^ G IV. 4, c. 62, as to false declarations in lieu of oaths ; 8 ^ 9 Viet. c. 48, 
as to declarations in lieu of oaths, before commissioners in bankruptcy ; and 
1 t'y 2 V'lct. c, 105, as to the form of administering oaths ; (ante,p. 166). 

I'he offences of perjury and subornation of perjury, are not 
triable at any quarter sessions. See 6 ^ G Viet. c. 38, s. 1, (ante, p. 69). 
Nor, as it seems, have justices of the peace cognizance of the offence of 
perjury at common law, so as to apprehend or commit a person charged 
with it. See Reg. v. Bartlett, 1 Dowl. L. G6 i 2 Hawk. c. 8, s. 64 ; 
1 Brod. Sf B. 548 ; 3 (?. D. 210. 

An oath or affirmation, to amount to perjury, must be taken in a 
judicial pi'oceeding, before a competent jurisdiction: it must also be 
material to the question depending, and false. R. v. Aylett, t T. R. 
69. 

1. It must be taken in a judicial proceeding.—As if the defend¬ 
ant swear falsely, when examined as a witness at a trial; or in an 
answer to a bill in equity; 6 Mod. 348 ; 3 Inst. 166; or in deposi¬ 
tions in a court of equity; 6 Mod. 348; or in an affidavit in the 
courts of Queen’s Bench, Common Pleas, Chancery, &c.; 6 Mod. 
348; 1 Show, 336, 397; 1 Ro. Rep. 79, per Coke, C. J.; or upon a 
commission for the examination of witnesses; Cro. Car. 99; see 1 
Bos, P . 240; or in justifying bail in any of the courts; or upon an 
examination before a magistrate; or in a judicial proceeding in a court 
baron, 6 Mod, 348; 1 mod. 65, per Twisden, J,, or ecclesiastical 
court, 6 Mod. 348, or any other court, whether of record or not. 
See^ 1 Hawk, e. 69, s, 3. It was doubted whether perjury could be 
aligned ^on the oath made for the purpose of obtaining a marriage 
license;^ R. v. Alexander, 1 Leach, 63; hut see 1 Vent. 370; and in 
R. V. Foster, R, R, 469, a false oath taken before a surrogate, to 
procure a marri^e license was holden not sufficient to support a pro¬ 
secution for perjury. In such a ca^ it has been usual to indict os for 
a mere misdemeanor at common law. If, in such case, the indictment 
only charges tlie taking the false oath, without stating that it was for 
the purpose of procuring a license, or that a license was thereby pro¬ 
cured, the party cannot be jiunished thereon as for a misdemeanor; 
but if the purpose is to obtain a license, and the license is obtained, 
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and the marriage had, the party may be indicted as for a misde¬ 
meanor. R. V. Foster, R. &; R. 459. But see now stats. 3 G. 4, 
c. 76, 8. 10, and 6 (5f 7 i'VUl. 4, e. 35, s. 38, which subject a false 
oath or declaration made for this purpose to the penalties of per-/ 
jury. Perjury may be assigned upon the oath against simony, 
taken by clergymen at the time of their institution. R, v. Lewis, 1 
Str, 70. 

2. It must be taken before a competent jurisdiction.—For, if it ap¬ 
pear to have been taken before a person who had no lawful authority 
to administer it. 3 Imt. 165,166, or who had no jurisdiction of the 
cause, 3 Inst. 166; Yelv. Ill, the defendant must be acquitted. See 
R. V. Crossky, 7 T. R. 316 ; 1 Hawk, c. 69, ss. 3, 4 ; Bac. Ahr. Per- 

R‘ V. Dunn, ID. <5^ jK. 10: R. v. Hanks, 6 C. 6; P. 419. 
But it is not necessary in the indictment to shew the nature of the 
authority of the party administering the oath. R. v. Callanan, 6 B. 
<Sf C. 102. An indictment for perjur 3 ' upon the hearing of an infor¬ 
mation for penalties under the Beer Act 1 W. 4, c. 64, s. 15, did not 
allege that the magistrates were acting for the division in which the 
house was situated, and upon that ground was held to be bad. Rey. 
V. Rawlins, 8 G. Sf P. 439. Commissioners of bankruptcy acting 
under a fiat grounded on an insufficient petitioning creditor’s debt, 
have authority to take examinations in order to the adjudication that 
the party is a bankrupt, but not afterwards; and therefore a person 
swearing falsely before them, after the adjudication, is not guilty of 
perjury, Reg. v. Ewington, 2 Mood. 0. G. 223 ; C. 3^ Mar. 319. See 
the h 6 ViiA. c. 122, j. 81. /§ person is indictable who gives false 
evidence before a grand jury on a bill of indictment, and the false 
swearing may be proved by the evidence of other witnesses, examined 
before them on the same bill. Reg. v. Hughes, 1 C. R. 619. 

3. That part of the oath upon which the perjury is assigned, must 
be material to the matter then under the consideration of the court, 
^ Inst.: R. v, Nichol, \ B. Aid. 21.—As for instance, if a 
witness be asked whetlier goods were paid for on a particular day, 
and he answer in the affirmative—if the goods were really paid for, 
though not on that particular day, it will not be perjury, 2 Ro.Rep. 
41, 42, unless the day be material. So, if a man swear that J. S. 
beat another with his sword, and it turn out that he beat him with 
a stick, this is not perjury; for all that was material was the battery. 
Hetley, 97. See 1 Hawk. c. 69, s. 8. But perjury may be assigned 
upon a man’s testimony as to the credit of a witness. 2 Salk. 614. 
So, every question in cj'oss-examination which goes to the witness’s 
credit is material for this purpose. Re^. v. Overton, 2 Mood. C. G 
263; G. Sf Mar. 656. Or he may be perjured in his answer to a bill 
in equity, though it be in a matter not chained by the bill. 6 Mod. 
348; semh. 1 Sid. 274,106. See R. v. Dunston, Ry. 3^ M., N. P. C. 
109; Reg. v. Yates, G. Mar. 132. 

4. It must be either false in fact; or, if true, the defendant must 

not hf^ve known it to be so. 1 Hawk. c. 69, 6; 3 Inst. 166; Palmer, 

294.—As, for instance, if a man swear that J. N, revoked his will 
in his presence—if he really had revoked it, but it were unknown 
to the witness that he had done 80 ,*it is perjury. Hetley, 97. And 
a man may be indicted for perjury, in swearing that he believes a 
fact to be true, which he must know to be false. P&r Lord Mans- 
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Jieldy in R. v. Pediry^ 1 Leach^ 327. See 1 Hawk. e. 69, 7: 3 Inst, 

166: \ Sid, 4t\Qy cont. 

5, The false oath must be taken deliberately and intentionally, 
fgr, if done from inadvertence or mistake, it cannot amount to volun¬ 
tary and corrupt perjury. 1 Hawk. c. 69, s. 2. Therefore, where 
perjury is assigned on an answer in equity, or an affidavit, &c., the part 
on which the perjury is assigned may be explmned W another part, 
or even by a subsequent answer, &c. I Sia, 419: Com, Dig,y Just, 
of PeacOf fB.), 102. 

Now, all these thin^ must appear upon the face of the indictment, 
and be proved as laid. In the inf roductory part of the indictment, 
circumstances are stated which shew that the oath was taken in a 
judicial proceeding, before a competent jurisdiction, and was material 
to the matter then before the court; the oath is then set out; and 
the perjury is then assigned upon it, that is, some one or more of the 
affirmative assertions in it are negatived, or the negative assertions 
contradicted by the opposite affirmative. 

If it appear sufficiently from the oath itself, that it vras material 
to the matter then before the court, it is unnecessary to aver that fact: 
{see 2 Stark, N, P. C, 423, n.) : but if it do not appear, then the 
materiality of tliat part of the oath ^on which perjury is assigned 
must be averred; B. v. M^Heron, 5 T. R. 316, mt, B. v. Nichol, 1 B, 
6^ Aid. 21; as, for instance, if the penury were committed upon the 
trial of a cause, it should be averred that it then and there became a 
material question whether J. N. was at B. on such a day, and then 
it may be stated that J. S. swore at tliat tiial that J. N. was not at 
B. on that day; and lastly, proceed to assign the perjury. This 
mode of pleading will at once shew the materiality of the evidence; 
and it is deemed sufficient, without setting out so much of the pro¬ 
ceedings of the foimer trial as might otherwise be necessary to shew 
that it was material. R. v. Dowlin^ 5 T. R. 318. 

An averment that it became and was material to ascertain the 
truth of the matter hereinafter alleged to have been sworn to by the 
said J. S. on his oath,” is not a good averment of materiality. Reg. 
V. GoodfelloWf C. Mar. 669. Where the indictment stated, that A. 
B. stood charged before a justice with having committed a trespass 
by entering in the day time on certain land in pursuit of game, on the 
12th of August, 1843, that the justice proceeded to the hearing of the 
charge, and that upon the hearing of the charge the defendant swore 
falsely that he did not see A. B. during the whole of tile said 12th 
day of August; and that, at the time he the defendant swore as afore¬ 
said^ it was material and necessary for the justice to inquire of and* 
be informed by the defendant, whether he did see the said A. B. at 
all during the said 12th day of August: this averment was held in¬ 
sufficient, because, consistently with it, it might have been material 
for the justice to have put this question, and received the answer to 
it, in some other matter, and not in the matter then in issue before 
him. Reg. v. Bartholomew, XC.&^K, 366. 

The oath is next set out, together with such innuendos as may be 
necessary to render the matter of it intelligible, and to connect it 
clearly with the assignments of peijury contained in the subsequent 
part of the indictment. As to the use and necessity of an innuendo 
generally, see ante, p, 626 ; and see 1 T, R. 70; J^g, v. Virrier, 4 
jP. 8^ D, 161, 
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And lastly, as to the assignments of perjury.—They must be by 
special averment, negativing the oath, or some part or parts of it; 
merely saying that the defendant falsely swore so and so, would be 
bad, and even perhaps error. See B, v. PerroUj 2 Jf. Sel. 379, / 
{ante^p. 293), Where a man swore to a feet before a committee of 
the House of Commons, and afterwards swore directly the contrary 
before a committee of the House of Lords; an information setting 
out the substance of his evidence upon both occasions, and conclud¬ 
ing “ and so,&c., the feaid-did commit wilful and corrupt per¬ 

jury,*'—was holden bad ; because it did not appear from it which oath 
wfts false, which true. R. v. Harris, 1 D. R. 678 \ 6 B, Aid. 
926: see Reg. v. Wheatland, 8 (7. «Sf /*. 238. 

As to the certainty with which the offence must be set out in the 
indictment.—Formerly such a degree of nicety was required that 
it was difficult to obtain a conviction. But now, by stat. 23 G. 2, 

€. 11, s. 1, (ante,p. 676), it is sufficient to set forth tne substance of 
the offence charged upon the defendant, and by what court, or be¬ 
fore whom, the oath was taken, (averring such court or person to 
have a competent authority to ^minister the same), together with 
the proper averment or averments to falsify the matter whereon the 
perjury is assigned, without setting forth the bill, answer, informa¬ 
tion, indictment, declaration, or any part of any record or proceed¬ 
ing, cither in law or in equity, other than as aforesaid, and without 
setting out the commission or authority of the court or person be¬ 
fore whom the perjury was committed. If, however, the prosecutor 
undertake to set out more of ^he proceedings than he need under 
this statute, he must do it cori'ectfy, and a variance will be fatal. 

6 T. /?. 317. {See ante, p. 102). Where perjury is assigned upon 
several parts of an affidavit, those parts may be set out in the Indict¬ 
ment as if continuous, although they arc in fact separated by the 
introduction of other matter. B. v. CaUanan, 9 Dowl. 6^ Ry. 97; 

6 B. 102. See R, v. Soloman, By. ^ M. N. P. 262 ; Reg. v. 
Virrier, A^P. 8^ D. 161. 

Evidence. 

1 . In this particular Indictment there happens to be nothing in 
the introductory part of it that requires proof; but in other cases, it 
may be laid down as a general rule, that every part of the introduc¬ 
tory part of the indictment, which cannot be rejected as surplusage, 
must be proved in substance as laid. 

2. The matter sworn must be proved. If in writing, it must be 
produced. To support the present indictment, get the filacer or 
other officer in whose custody the affidavit is, to produce it at the 
trial; and prove, either directly or circumstantially, that it was 
sworn to by the defendant; as, for instance, that the name sub¬ 
scribed to it is of the defendant’s handwriting, and that it was at his 
suit J. S. w'as holden to bail, or the like. A^^ere perjury is assigned 
upon syi answer to a bill in equity, it is sufficient, after producing 
the bill or a copy of it, {seeR. v. Lmceck, AC.S^P, 326), to produce 
the answer, and prove either that tne defendant was sworn to it, or 
that the signature to it is of the dSfendant’s handwriting, and that 
the name subscribed to the jurat is the name and handwriting of a 
master, or other person having authority for that purpose. B. v. 
Morris, 2 Bur. 1189 : R. v. Benson, 2 Camp. 608. And the same as 
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to depositions in equity, (see ante^ p. 128), and other similar cases, so 
at least as to throw upon the defendant the onus of proving that he 
was personated. 2 1189. On the trial of an indictment for 

perjury alleged to have been committed before justices on the hearing 
of a case jmnishable by summary conviction, the conviction ia Jiot 
evidence, for it is irrelevant to the issue. Meg. v. GoodfelloWy C Sf 
' Mar. 50*6. It is necessary to prove in substance the whole of what 
is set out in the indictment as having been sworn by the defendant; 
proving a part only, it seems, is not sufficient. R. v. JoneSy Peake, 
37. Also, it must be proved literally or substantially as set out; 
R. V. Leoifey 2 Gamp. 134; any viriance in substance between the in¬ 
dictment and evidence in this respect will be fatal; see B. v. Taylor, 

1 Camp. 404; and see 2 Camp. 509 ; 1 Stark. N. P. C. 1 T. R. 
237, 240, n.; 14 Rost, 21 8, n,; 7 C. tSf P. 559; but the record may 
be amended at the trial. (See ante,p. 102). So, if it be stated that 
the defendant was sworn on the Gospels, and it be proved that he 
was sworn in a different manner, according to the custom of his 
country, the variance will be fatal. B. v. McArthur, Peake, 155. 
But if it be not proved that he was sworn in any other manner, 
proof that he was sworn generally, and was examined, will support 
this allegation. An allegation that he “ exhibited a curtain informa¬ 
tion upon oath,” does not sufficiently shew tliat he was sworn. Reg. v. 
Good/elloWySuprd: R. v. Rowley, Ry. M. N. P. 302. To prove that the 
person who administered the oath* had authority to do so, it is merely 
necessary to prove that he ijerformed the duties of a certain office, 
without showing his appointment, R.^. Verelst, 3<7a//i/>.432,and (if the 
coui’t will not judicially notice it) that the person lawfully exercising 
the duties of that office has authority to administer an oath in such a 
case. If the indictment allege the perjury to have been committed 
on the hearing of a charge for a particular offence, it is not sufficient 
to prove a charge for a different offence in law, although the de¬ 
fendant’s evidence given on that occasion would have been fhaterial 
to the chaig;e alleged in the indictment. Reg. v. Goodfellow, C. 
Mar. 569. 

3. Some one or more of the assignments of perjury must be proved 
by two witnesses; (sec ante, p. 156); and the assignment so proved 
must be upon a part of the matter sworn which was material to the 
matter before the court at the time the oath was taken. Where the 
indictment was for peijury alleged to have been committed on the 
trial of A. for perjury, who was convicted, it was held to be no de¬ 
fence that the judgment against A. was afterwards reversed on error. 
Reg. V. Meek, 8 C. &; P. 513. Upon an indictment for perjury in 
giving evidence before the quarter sessions, the prosecutor produced 
the examination of the defendant before a magistrate, in which he 
deposed in the direct negative to everything he had sworn before 
the court; but Gurney, B., held this not sufficient per se, without 
other evidence to show that the statement before the court was true, 
and that before the magistrate false. Reg. v. Wheatland, 8 C. P. 
2.38. Also, it must not only be proved that the matter sworn, or 
part of it, is false, but it must appear, either directly or from cir¬ 
cumstances, th it the defendant Knew it to be so, and that he swore 
to it deliberately. (See ante, p. 570). 
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Indictmmt for Perjuiy upon a Trial fxt the Assiges. 

Surrey, to wit;—The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, at the assizes holden for the 
county of Sumy, on the thirtieth day of March, in the eighth year or 
the reign of our sovereign lady Victoria, at Kingston upon Thames, 
in the said county, betore Sir J. L., knight, one of the justices of 
our said lady the Queen assigned to hold pleas in the court of our 
lady the Queen befose the Queen herself, and Sir J. B. fi., knight, 
one of the justices of our said lady the Queen of the bench at West¬ 
minster, justices of our said lady the Queen assigned to take the 
assizes in and for the said county of Sumy, a certain issue between 
one J. L. and one J. W., in a certain plea of trespass and assault, 
wherein the said J. L. was plaintiff, and the said J. W. defendant, 
came on to be tried in due form of law, and was then and there tried 
by a jury of the country in that behalf duly sworn and taken between 
the parties aforesaid ; upon which said trial J. S., late of the parish 
of B., in the county of S., labourer, then and there appeared as a 
witness for and on behalf of the said J. W., the defendant in the 
plea aforesaid, and was then and there duly sworn and took his cor¬ 
poral oath upon the Holy Gospel of God, before the said Sir J. L., 
Icnight, and the said Sir J. B. B., knight, so being such justices as 
aforesaid, that the evidence wliich he the said J. S. should give to 
the court there, and to the said jury so sworn as aforesaid, touching 
the matter then in question between the said parties, should be the 
truth, the whole truth, and nothing but the truth, (they the said 
Sir J. L., knight, and Sir J. B. B., knight, justices os aforesaid, 
then and there having sufficient and competent authority to admini¬ 
ster the said oath to the said J. S., in that behalf). And the jurors 
first aforesaid, upon their oath aforesaid, do further present, that, at 
and upon the trial of the said issue so joined between the said par¬ 
ities asj^foresaid, it then and there became and was a material ques¬ 
tion whether the said J. W. assaulted and beat the said J. L. And 
the jurors first aforesaid, upon their oath aforesaid, do further pre¬ 
sent, that the said J. S., being so sworn as aforesaid, not having the 
fear of God before his eyes, nor regarding the laws of tliis realm, 
but being moved and seduced by the instigation of the devil, and 
contriving and intending to pervert the due course of law and jus¬ 
tice, and unjustly to aggrieve the said J. L., the plaintiff iu the said 
issue, and to deprive him of the benefit of his suit then in question, 
and to subject nim to the payment of sundry heavy costs, charges, 
and expenses, then and there, on the trial of the said issue, upon 
his oath aforesaid, falsely, corruptly, knowingly, wilfully and mali¬ 
ciously, before the said jurors so sworn as aforesaid, and before the 
said Sir J. L., knight, and Sir J. B. B., knight, justices as aforesaid, 
did depose and swear (amongst other things) in substance and to the 
effect following, that is to say, that \here set out the evidencOf namely, 
the examination ot cross-examination (upon whichever you mean to 
assiah the perjury, see R, v. Dowlin, Peake, 170) of J. S,, together 
with the necessary innuendt^']. Whereas, in truth and in fact [6fc. 
S^c, proceeding to assign the perjury»as in the precedent, ante, p, 667]. 
And so the jurors aforesaid, upon their oath aforesaid, do say, &^c. Sfc, 
as in the precedent, anle,p. 667. See the precedents, 4 Went. 266, 273; 
Oro, Girc. Com, 861, 363.' And see, where the perjury was committed 
on the trial of an indictment or information, 4 Went, 239, 276 ; 6 
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Went. 396 ; Cro. Circ. Com. 359, 362, 364; R. v. StevenSf 5 B. 4* C. 
246. Where perjury is committed hy a witness h^ore any justice of 
assize^ Nisi Prius, or gaol delivery ^ the judge is empoioered to ord^ 
the party to be prosecuted, and to assign counsel for that purpose, and 
such prosecution shall be carried on without payment of fees, Sfc. 23 G. 
2, c. 11, s. 3, (ante, p, 565). The court bj which the oath was admi¬ 
nistered must be correctly described. Where an indictment stated the 
oath to have been taken before justices assigned to take the assizes, before 
A. B., one of the said justices, S^c., and it appeareth that the oath was 
administered whm the judge was sitting under the commission of oyer 
and terminer and gaol delivery, it 7oas holden a fatal variance. R. v. 
Lincoln, R.&^ R.^2\. But where it stated that the cause was tried 
at the assizes before E. W., one of the judges, S^c., it was holden to he 
proved in substance by the Nisi Prius Record, which stated, in the 
usual form, that the cause was tried befwe the two justices of assize, one 
of whom was E. W. R. r. Alford, 14 East, 218, n. 

Evidence. 

Produce an office copy of the record of the trial at which the per¬ 
jury is alleged to have taken place ; or at least produce the nisi 
prim record (see ante, p. 126} in order to prove that such a trial 
took place. Then prove the evidence the defendant gave upon it, 
by the testimony of some person who was present at the trial. It 
is sufficient for this purpose if the witness state from recollection 
the evidence the defendant gave, though he did not take it down in 
writing, and cannot say witn certainty that it was all the evidence 

g iven by the defendant, if he can say w ith certainty that it was all 
e gave on that point, and that he said nothing to qualify it. R. v. 
Rowley, 1 Mood. C. C, 111: R. v. Munton, 3 C.S^P. 498. And 
lastly, prove the assignments of perjury by two witnesses, as directed 
arOe, p. 572. 


Indictment for Perjury upon a Complaint before a Magistrate. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the county 
of M., surgeon, wickedly and maliciously contriving and intending 
unjustly to aggrieve one J. N., and him tne said J. N. to subject to 
the punishments, pains, and penalties by the laws of this realm pro¬ 
vided for persons guilty of felony and larceny, on the third day of 
August, in the ninth year of the reign of our sovereign lady Victoria, 
at the parish aforesaid, in the county aforesaid, came in his proper 
person before A. C., esquire, then and yet being one of the justices 
of our said lady the Queen, assigned to keep the peace of our said 
lady the Queen, in and for the county aforesaid, and also to hear 
and determine divers felonies, trespasses, and other misdeeds com¬ 
mitted in the said county, and then and there befoi-e the said A. C., 
esquire, in due form of law was sworn, and took his corporal oath 
upon the Hofy Gospel of God (he the said A. C. then and there 
having a lawrral and competent power and authority to administer 
the said oath to the said J. S. in*, that behalf) ; and that the said 
J. S. being so sworn as aforesaid, not having the fear of God before 
his eyes, but being moved and seduced by the instigation of the 
devil, then and there, upon his oath aforesaid, before the said A. G., 
esquire, (the said A. C. then and there having a lawful and compe- 
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tent power and authority to administer the said oath to the said 
J. S. in that behalf as aforesaid^, upon a certain information, inti* 
tuled, Middlesex, to wit:—The information of Mr. J. S., eet- 
tina (mt the title of the mformation], falsely, corruptly, knowingly, 
wilfully, and maliciously, did say, depose, swear, and give inform* ^ 
ation in writing (amongst other things), in substance and to the effect 
following, that is to say—This informant (meaning the said J. S. S.) 
upon his oath saith, [so proceeding to eei out the defendants inform¬ 
ation upon oathhrfore.A. C. with the necessary innuendos; and then 
proceed to assign the perjury'j : Whereas in truth and in fact, as 
atUCy p, 567 ; then proceed: And the jurors aforesaid, upon their 
oath aforesaid, do further present, that upon the hearing of the said 
information before the said A. G. as aforesaid, it became and was a 
material question whether, &c.: And so the jurors aforesaid, upon 
their oath aforesaid, do say, as ante^p. 667. See the precedents^ 4t 
Went, 232, 244; Cro. drc. Com. 332. And see, as to the indictment 
and evidence, ante, p. 668 et sea., and Reg. v. ^rdiner, 2 Mood. C. 
G.95; 8a.StP.737. 

{See the following precedents:—of an indictment for perjury upon the 
hearing of an appeal at the Quarter Sessions, Cro. Circ. Com. .334 ; in 
affidavits upon several occasions. Id. 336, 366 ; 4 Went. 24.3, 246, 263, 
268, 260, 263, 264, 277, 278, 281, 287 ; in an affidavit by a petitioning 
creditor, C. C. C. 346 ; in justifying bail, 6 Went. 423, 424; upon ex¬ 
ecuting a writ of inquiry, C. C. C, 361; in an answer to bill in equity, C, 
C. C. 342, 357 ; in depositions in equity, 4 Went. 292; in depositions m 
the ecclesiastical court, 4 Wetd. 236, 297; h^ore arbitrators, 4 Went. 
256; before an election committee of the House of Commons, 4tWent. 300). 


Indictment for Subornation of Perjury. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
* their oath present, that heretofore, to wit, in Trinity term, in the 
eighth year of the reign of our sovereign lady Victoria, a certain issue 
was joined in the court of our lady the Queen, before the Queen her¬ 
self, (the said court then and stiU being holden at Westminster, in 
the county of Middlesex), between one J. L. and one J. W., in a 
certain plea of trespass and assault, in which the said J. L. was 
plaintiff, and the said J. W. defendant. And the jurors aforesaid, 
upon their oath aforesaid, do further present, that afterwards, and 
befoi'e the trial of the said issue as hereinafter mentioned, and \vrhilst 
the same was depending, to wit, on the third day of July in the 
ninth year of the reign aforesaid, J. S., late of the parish of B., ia 
the county of M., tailor, not having the fear of God before his eyes, 
but being moved and seduced by the instigation of the devil, and 
wickedly contriving and intending to pervert the due course of law 
and justice, and wickedly and mmiciously contriving and intending 
unjustly to aggrieve the said J. L., the plaintiff in the said issue, and 
to deprive him of the benefit of his suit then in question, and to sub¬ 
ject him to the payment of sundry heavy costs, charges, and expenses, 
then and there, to wit, on the day^and year aforesaid,, at the parish 
aforesaid, in the county aforesaid, unlawfully, corruptly, wickedly, 
and maliciously did solicit, snborn, instijgate, and endeavour to per¬ 
suade one J. K. to be and appear as a witness at the trial of the said 
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issue, for and on behalf of the said J. W., the defendant in the said 
issue, and upon the said trial falsely to swear and give in evidence, 
to and before the jurors which should be sworn to try the issue afore¬ 
said, certain matters material and relevant to the said issue, and to 
the matters therein and thereby put in issue, in substance, and to 
the effect following, that is to say, that [the .said J. W. (meanuig 
the defendant in the issue aforesaid) did, on a certain day then 
past, to wit, on the tenth day of April in the year aforesaid, 
beat, wound, and bruise the said J. L., (meaning the plaintiff 
in the issue aforesaid), and did knock him, the said J. L., down, 
and with a large stick did then and there beat, wound, and bruise, 
and greatly disfigure the said J, L., whilst he was so down]. And 
the jurors first aforesaid, upon their oath aforesaid, do further pre¬ 
sent, that afterwards, to wit, at the sittings at Nisi P ius^ holden 
after Trinity term aforesaid, at Westminster, in the couuty afore¬ 
said, before the Right Honourable Thomas Lord Denman, her 
.Majesty’s chief justice assigned to hold pleas in the court of our 
said lady the Q,tieen before the Queen herself, to wit, on the day 
and year first aforesaid, at Westminster aforesaid, in the county 
aforesaid, the issue aforesaid came on to be tried, and was then and 
there tried by a jury of the country in that behalf duly sworn and 
taken between the parties aforesaid ; upon which said trial the said 
J. in consequence, and by the means, encouragement, and effect 
of the said wicked and corrupt subornation and procurement of the 
said J. S., did then and there appear as a witness for and on behalf 
of the said J. W., the defendant in tfce plea above mentioned, and 
was then and there duly sworn, and took his corporal oath upon the 
Holy Gospel of God, befoi'e the said Thomas Lord Denman, lier Ma- 
mdty’s chief justice as afbi’esaid, that the evidence which he the said 
J. ]^.'Should give to the court’there, and to the jury so sworn as 
aforesaid, touching the matter then iii question between the said 
parties, should be the truth, the whole truth, and nothing hrit the 
truth, (he thei^id Thomas Lord Denman, chief justice as aforesaid, 
then and there having sufficient and competent authority to admini¬ 
ster the said oath to the said J. N.. in that behalf); and that at and 
upon the tVial of the said issue so-joined between the said paities as 
•amresaid, it- then and there became and was a material question, 
whether the said J. W. assaulted and beht the said J. L.; and the 


said J. N'. b'eii^ so swum as aforesaid, then and there, at the trial of 
the said issue, upon his oath aforesaid, falsely, corruptly, and wilfully, 
before the said jurors so sworn and taken between the said parties 
as aforesaid, and before the said Thomas Lord Denman, chief justice 
as aforesaid, did depose and swear (amongst other things) in substance 
and to the* effect, fdllowing, that is to say ; that [^fiere set out J. N!s 
evidence fin substance 'the same as is cdtove statedy where the suborna¬ 
tion is cAaryV] : Whereas, in truth and in fiict, the said J. W. did 
not, ike. [so prpceeding to assign the perjury, as in the precedent ante, 
p. 567 ] ; and whereas, in tmth and in fact, the said J. S., at the 
time he so solicited, suborned, instigated, and endeavoured to perl»uade 
the said J. N., falsely and corruptly to swear as aforesaid, well knew 
that [^c., pursuing the words in ike assignments of pei^ury'] : And 
so the jurors aforesaid, upon their path aforesaid, do say, that,the 
said J. S., on the said third day Pf Jul^i in the fourth year of the 
reign aforesaid, at the parish aibresaid, in the county aforesaid, did 
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unlawfally,' corruptly, wickedly, and. msUcioualy, suborn, and pifo* 
cure the said J. IT. to commit wilful and corrupt perjmy in and by. 
his oath aforesaid, before the sud jurors .so sworn and taken be-'- 
tween the said parties as aforesaid, and before the sud ^omas Lord 
Denman, chief justice m af )resaid, (the said Thomas liord Denmai/ 
then and there having; safii< lent and competent power and authority 
to administer the said oath m the said J. N.); to the great displea* 
sure of Almighty God, to the evil and pernicious example of all 
others in the like case offen^in^, and against the peace of our lady 
the Queen, her crown and dignity. (/^ preceuents, G. C, C, S79, 
G80; 4 W'ent, 234, 250). Py stat, 23 G. 2, e.‘ 11» s, 2, in an indict^ 
mmt for mhorriatim, it is *\sufficient to set forth the substance of the 
offence charged upm the drfendant, without setting forth the HU, 
answer, infmnation, indictment, declaration, or any part of any 
record or ^oceeding, mther (ii law or in equ^, and wUhoUt setting forth 
the commission or authority, of the court or person before whm the 
perjury was committed** Pimishedth in the Same tUanner as perjury, 
(See ante, p, 568). 

JEoidenee. 

Prove the penury committed, as directed ante, p,. 571, for, unless 
this be proved, the defendant cannot be found guilty of the suboma< 
tion ; 1 Hawk. c. 69, s, 10 ; and the mere production of the record 
of J. N.’s conviction for the perjury (if he were convicted) would 
not, it seems, be sufficient evidence of tne perjury having been com¬ 
mitted. R. V. Reilly, 1 Leachp464. 

And prove the previous eubomation, as laid in the indictment, 
namely, tliat the defendant solicited or procured J. N. to prove so 
and so upon the trial of the issue, knowing the same to be false, or 
that J. N., by giving such evidence, would be committing perjury. 


Particular Statutes appUcahU to Perjury, 

48 G. 3, c. 142, ss, 4, 26; 52 G. 3, c. 129, ss, 2, 7 : Government 
annuities .—51 G. 3, c. 16, ss. 9,10: Exchequer Mils .—56 G. 3, c. 184, 
ss. 62, 63 : Stamps .—7 <Sr 8 G. 4, e. 63, ss, 29, 30, 31: Excise .—39 
40 G. 3, c. 89, s. 36 ; Naval Stores .—11 G. 4 ^ 1 W, 4, c. 20, ss. 86, 
86; 7 G, 4, c. 36, s, 16; Naval and military pay,, pensions, Sfc .— 
6 G. 4, c. 78, s. 29 : Quarantine .—6 G. 4, c. 126, s. 80: Piktage .— 

6 <!V 6 Viet. c. 42, s. 7: Perjury before slave-trade commissioners. 
—6 G. 4, 0 . 16, a. 99; 6 <55; 6 Viet, c. 122, s, 81: Bankrupts ,— 

7 G. 4, c. 67, a. 71; 1 2 Viet. c. 110, a. 100; Insolvents, — 

2 3 A. c. 4, ss. 18, 19: Registry Act ,—41 G. 3, c. 109, a. 43: 

Inclosure Act.-^ 7 Viet. c. 18, a. 81; 6 ^ 6 IV, 4, e, 76, a. 34; 
Giving false, answers at elections, p^liamentmy and municipals (m 
to which see R. v. De Beauvoir, 7 C, &; P. 17: R. V. Harris, Id. 
263: •Reg. v. Dodsworth, -3 0, &; P, 218: Reg. v. Lucy, C. Mar, 
6ll: Reg, v. Bowler, Id., 669: ^g. v. Mlis, Id, 664: Reg, v. Spal¬ 
ding, Id. 668). —Mcdumg false oathi^ or declaraticm for the purpose of 
marriage : 3 G. 4, e, 76, a. 10; 6 4' 7 W, 4, c. 86, a. 38. Making 
false declarations in mattms nlating to the revenues of customs or ex¬ 
cise, stamps and taxes, or post-offices at the Bank of England, and in 

c c. 

f 
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other eases; 6^6 W. 4, c, 62, ss. 5,18, 21 ; see Reg. v. Boynes, 1 C. 
6^ K. 66. MaUng wilfully untrue statements respecting the state of 
lunatic asylums y 8 9 Vkt. e. 100, s. 27. 


Sect. 6. 

ilDHINlSTEBlNG, &C., yOLUNTA.BT OATHS, &C. 


Statute. 

5^6 W. 4, c. 62, 8. 13]— Recites, that a practice has prevailed of 
administering and receiving oaths and affidavits voluntarily taken and 
made in matters not the subject of any judicial inquiry, nor in anywise 
pending or at issue before the justice of the peace or other person by 
whom such oaths or affidavits have been administered or received ; and 
that dotdts have arisen whether or not such practice is illegal; and for 
the more effectual suppression of such practice and removing such domts, 
enacts, that from and after the commencement of this act it sliall 
not he lawful for any justice of the peace or other prson to admi¬ 
nister, or cause or allow to be administered, or to receive, or cause or 
allow to be received, any oath, affidavit, or solemn affirmation touch¬ 
ing any matter or thing whereof such justice or other person hath 
not jurisdiction or cognisance by soiite statute in force at the time 
being ; Provided always, that nothing herein contained shall be con¬ 
strued to extend to any oath, affidavit, or solemn affirmation before 
any justice in any matter or thing touching the preservation of the 
peace, or the prosecution, trial, or punishment of offences, or touch¬ 
ing any proceedings before either of the Houses of Parliament, or 
an^ committee thereof respectively, nor to any oath, affidavit, or- 
affirmation which may be required by the laws of any foreign 
country to ^ve validity to instruments in writing designed to be used 
in such foreign countries respectively. 

Sect. 6 —Act not to apply to Oath ofAttegiancel —Provided always, 
that nothing in this act contained shall extend or apply to the oath 
of allegiance in any case in which the same now is or. may be re¬ 
quired to be taken by an^ person who may be appointed to any 
office, but that such oath of allegiance shall continue to be required, 
and shall be administered and taken, as well and in the same manner 
as if this act had not been passed. 

Sect. 7^Not to agtply to Oaths in Courts of Justice, —Provided 

also, that nothing m this act contained shml extend or apply to any 
oath, solemn affirmation, or affidavit, which now is or hereafter may 
be made or taken, or be required to be made or taken, in any judicial 
proceeding in any court of justice, or in any proceeding for or by 
way of summary conviction before any justice or justices of the 
peace, but all such oaths^ affirmations, and affidavits shall continue 
to be required, and to he administered, taken, and made, as well and 
in the same manner as if this act had not been passed. 
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Indictmmt. 

Commencement as ante, p. 169]—^at the county aforesaid, he the said ^ 
.7. S., then, to wit, on the d^ and year aforesaid, being one of the 
justices of our said lady the Queen, assigned to keep the peace in and 
for the said county, did unla^ully administer to and receive from a 
certain person, to wit, one J. N., a certain oath P* oath, aj^amt, or 
solemn ^rmatiQvC^\ tqjuching certain matters and things \mereof the 
said J. S., at the time and on the occasion aforesaid, had not any juris* 
diction or cognisance by any statute in force at the time being, to wit, 
at the time of administering and receiving the said oath ; ^e same 
oath not being in any matter or thing touching the preservation of 
the peace, or the prosecution, trial, or punishment of any oiFence, or 
touching any proceedings before either of the Houses of Parliament, 
or any committee thereof' respectively, nor being an oath r^uired 
by the laws of any foreign country to give validity to any instru¬ 
ment in writing, designed to be used in such foreign country; that is 
to say, a certain oath touching and concerning {state thesvijQecUmatt&r 
of the oath, so as to shew thUst it was not one of imich the justice had juris¬ 
diction or cognisance, and was not within the exertions'] : against the 
form of the statute in such case made and provided, and gainst the 
peace of our lady the Queen, her crown and dimiity .—The indict- 
ment must negative the exertions in the statute, and must shew the sub¬ 
ject matter touching which the oath uias administered, so as to enable 
the court to draw the legal inference that it was one of which the de- 
^ fendant had not ixgnisance; but it is not necessary to set ont the oath 
verbatim. Reg. v. ^ott, 1 Dav. M.l\ C.S^ Mar. 288. 

Misdemeanor, fine, or imprisonment, or both. B bf 6 W. 4, c. 62, 
s. 73. This offence is not triable at the quarter sessions. B 4*6 Viet, 
c. 38, s. 1, (ante, p. 69). 

9 • Evidence. 

Prove that the defendant is a justice of the peace for the county 
mentioned in the indictment; evidence of his acting as such will 
prima facie be sufficient. Prove that he administered to or received 
m)m J. N. an oath of the nature and touching the subject-matter 
mentioned in the indictment. It is not necessary to shew that he 
acted wilfully in contravention of the statute ; the doing so, even 
inadvertently, is punishable. Reg. v, Nott, supra. 


Sect. 7. 

BEIBERY. 


Indictment for attempting to bribe a Constable. 

Middlesex, to wit;—The jurors for our lady the Queen upon 
their oath present, that heretofore, to wit, on the third day of August, 
in the ninth ^ear of the re\gn of our sovereign lady Victoria, at the 
parisli of B., in the county of M., one A. C., esquire, then and yet 

c c 2 
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being one of the justices of our said lady the Queen, assigned to 
keep the peace for our said lady the Queen in and for. the county 
aforesaid, and also to hear and determine divers felonies, trespasses, 
and other misdeeds committed in the said county, did then and there 
make a certain warrant under his hand and seal, in due form of law,. 
bearing date the day and year aforesaid, directed to all constables 
and other peace officers of the said county, and especially to J. N., 
thereby commanding them, upon sight thereof, to take and bring 
before him the said A. C., so being such justice as aforesaid, or some 
other of his Majesty’s justices of the peace for the said county, the 
body of D. F., late of the parish aforesaid, in the county aforesaid, 
to answer, as in the warrant^ ; and which said warrant 

afterwards, to wit, on the da;^ and year aforesaid, at the parish 
aforesaid, in the county aforesaid, was delivered to the said J. N., 
then being one of the constables of the same parish, to be executed 
in due fonn of law. And the jurors aforesaid, upon their oath afore¬ 
said, do further present, that J. S., late of the parish aforesaid, in the 
county aforesaid, labourer, well knowing the premises, but contriv¬ 
ing and unlawfully intending to pervert Idle due course of law and 
justice, and to prevent the said D. F. from being aiTested and taken 
under and by virtue of the w^arrant aforesaid, afterwards, to wit, on 
the day and year aforesaid, at the parish aforesaid, in the county 
aforesaid, unlawfully, wickedly, and corruptly did offer unto tlie said 
J. N., so being constable as aforesaid, and having in his custody and 
possession the said warrant so delivered to him to be executed as 
aforesaid, the sum of ten pounds, if *ne the said J. N. would refrain 
from executing the said warrant, and from taking and arresting the 
said D. F. under and by virtue of the same, for and during fourteen 
days from that time, that is to say, from the time lie the said J. S. so 
offered the said sum of ten pounds to the said J. N. as aforesaid: and 
so the jurors aforesaid, upon their oath aforesaid, do say, that the said 
J. N., on the said third day of August, in the year aforesaid, at th" 
parish aforesaid, in the county aforesaid, in manner and form afore¬ 
said, did attempt and endeavour to bribe the said J. N., so being con¬ 
stable as aforesaid, to neglect and omit to do his duty as such con¬ 
stable, and to refrain from taking and arresting the said D. F. under 
and by virtue of the warrant aforesaid : in contempt of our lady the 
Queen and her laws, to the evil and pernicious example of all others 
in the like case offending, and against the peace of our lady the 
Queen, her crown and dignity. 

PwmhcbU loith fine and imprisonmentf whether the bribe were ac¬ 
cepted or notf 3 Inst, 147; and see R. v. Vaughan^ 4 Bur. 2500. And 
the same, where an officer, judicial or ministerial, takes a bribe. Id. ; 
and see 20 Ed. 3, c. 1; Cmn. Dig. Officer (I). The text books, in 
general, confine the offence of bribery to a bribery ofyudkial officers; but 
this definition of the offmee seems too narrmo and confined. See R. v, 
Beale, 1 Eaot, 183, cit. : R. v. Vaughan, 4 Bur. 2494. See 7 8 W. 

3, c. 4 ; 2 2, c. 24 ; \ B. C. 297; 49 G. 3, c. 118 ; 5 W. A, 

c. 70, 5. 64 ; 6 4* 6 Vkt. c. 102, ss. 20, 21, 22; Henslow v. Fawcett, 
3 Ad. 4* Ell, 61: Harding v. Stokes, 2 M. 4 233, as to bribery at 

elections, parliamentary and muhmpal;—and 8 <5^ 9 V%ct. c. 05, s. 8: 
R, V. Emrette, 0 B.S^ C. 114; 2 Man.S^ Ry. 36, as to bribing offeers 
of the customs. , 
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Evidefice. 

Prove the warrant, and the delivery of it to J. N.; and prove that 
J. S. knew that J. N. had the warrant, and offered him ten pounds 
to refrain from executing it, as stated in the indictment. 

Sect. 8. 

EXTOKTION. 


Indictment againet a Constcd>le for Extortum. 

Middlesex, to wit:—The jurors for our lady the Q,ueen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
baker, on the third day of August, in the ninth year of the reign of 
our sovereign lady Victoria, then being one of the constables of the 
said parish, at the parish aforesaid, in the county aforesaid, did take 
and arrest one J. N., by colour of a certain warrant, commonly called 
a bench warrant, which he the said J. S. then and there alleged to be 
in his possession ; and that the said J. S. afterwards, and whilst the 
said J. N. so remained in his custody as aforesaid, to wit, on the day 
and year aforesaid, at the parish aioresaid, in the county aforesaid, 
unlawfully, corruptly, deceitfully, extorsively, and by colour of his 
said office, did extort, receive, and take of and from the said J. N. 
the sum of five shillings, as and for a fee due to him the said J. S. as 
such constable os aforesaid, for the obtaining and dischaiging of the 
said warrant, as he the said J. S. then and there alleged ; whereas, in 
truth {\jid in fact, no fee whatever was then due from the said J. N. 
' to the said J. S. as such constable as aforesaid in that behalf; in con¬ 
tempt of our said lady the Queen and her laws, to the evil and per¬ 
nicious examjde of all others in the like case offending, and agmnst 
the peace of our lady the Queen, her crown and dignity. TAe Tenieo 
mag he laid in any county. 31 El. c. 5, s. 4. See t/ie precedents, Cro. 
Circ. Com. 193,194,195 ; 4 Went. 146 ; and see 3 Inst. 148,149 ; 2 
L. Raym. 1265; 2 Salk, 680; 4 Camp. 379. 

Fine or imprisonment, or both. And it is equally extortion, where 
a greater fee is exacted than what is legally due, as where money is ex~ 
acted as a fee where none whatever is payable. See 2 SaUc, 680; 1 
Hawk. c. 68, s. 1. 

Evidence. 

Prove the arrest, and prove that the defendant exacted money as a 
fee due to him, as stated in the indictment. The sum stated is not 
material; proof of a less sum will maintain the indictment. R. v. 
Burdett, 1 L. Raym, 149; and see R, v. Gilham, 6 T, R. 267 : R. v. 
•Higgins, ^C.bfP, 247. 
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SiscT. 9. 

MISCONDUCT OF OFFICERS OF JUSTICE. 


' Indictment against a Constable for not courting an Offender to 

Prison. 

Proceed as in the precedent ante, p. 550, as far as the and then 
proceed thus']: —^And the jurors aforesaid, upon their oath afurusaid, 
do further present, that the said J. S., late of tlie parish aforesaid, in 
the county aforesaid, baker, so being one of the constables of the said 
palish as aforesaid, and being so commanded by the said A. C. the 
said justice, as aforesaid, then and there unlawfully and contemptu¬ 
ously did neglect and refuse to convey the said J. N. to the said gaol 
of Newgate, as he the said J. S. by vii*tuc of his office aforesaid, by 
law should and ought to have done: to the great hindrance of justice, 
to the evil example of all others in the like case offending, and against 
the peace of our lady the Queen, her crown and dignity. See the 
prec^ntSy Cro. Circ. Com. 143,151,170. 

Enerj/malfeasance or culpable nonfeasance of an officer of jiisticcy 
with relation to his office, is a misdemeanor, and punishable with fine or 
imprisonment, or loth. See 1 Sallt. 380; Cro. El. 654. 

Eddenep. 

I’rove the charge before the magistrate, the warrant, and the deli¬ 
very of it to the defendant, as directed ante, p. 551. And prove that 
the defendant neglected or refused to convey the offender to prison, 
in pursuance of the warrant. It is unnecessary to prove the defend- 
anrs appointment us constable; proof that he was accustomed to act 
as such will be sufficient. (Ante, p. 124). 


Indictment against a Magistrate, for committing in a Case where he 

had no Jurisdiction. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that on the third day of August, in the nintii year of 
the reign of our sovereign lady Victoria, at the parish of B., in the 
county of M., one T. C., then being one of the constables of the 
said parish, brought one J. N. before J. S., esquire, then and 
yet being one of the justices of our said lady the Queen, assigned to 
keep the peace of our said lady the Queen in and for the county 
aforesaid, and also to hear and determine divers felonies, trespasses, 
and other misdeeds committed in the said county; and the said 
J. N. then and there was charged before the said J. S. with having 
committed a certain supposed misdemeanor, in having vilified the 
character and hurt the trade of one A. C., of the parish aforesaid, 
miller; and the said J. N. was then and there examined before the 
said J. S., as such justice as afoi;esaid, touching the said supposed 
offence so to him barged as aforesaid. And the jurors aforesaid 
upon their oath aforesaid do further present, that the said J. S., 
late of the parish aforesaid, in the county' aforesaid, esquire, being 
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such justice as aforesaid, wickedly and maliciously contriving and 
intending to oppress, injure, and aggrieve the said J. N. in his be¬ 
half, and to put him to great charge and expense, and to cause him 
to undergo and suffer great pain, torture, and anguish of body and 
mind, afterwards, to wit, on the day and year aforesmd, at the 
parish aforesaid, in the county aforesaid, did order and direct that 
tlie^ said J. N. should find sureties for his personal appearance at 
the then next gcneml quarter sessions of the peace of our said lady 
the Queen, to be hdlden in and for tlie said county of M. to an¬ 
swer the said charge ; and, because the said J. N. did nut and could 
not conveniently find such sureties as aforesaid, he the said J. S., 
being such justice as aforeaiid, wickedly and maliciously contriving 
and intending as aforesaid, wrongfully, unjustly, and maliciously, 
and contrary to the laws of this realm, then and there (by virtue 
and under colour of a certain wairant under his hand and seal, as 
such justice as aforesaid) did commit the said J. N. a prisoner to a 
certain prison called the House of Correction, situate at the parish 
aforesaid, in the county aforesaid, to bo there safely kept until he 
the said J. N. should find such sureties as aforesaid, and until he 
should be fully examined concerning the premises; and then and 
there ordered, directed, and commanded the then keeper of the said 
prison to keep the said J. N. under close confinement in the said 
prison, and to deny him the use of pen, ink, and paper, and to allow 
no letter to be delivered to or from the said J. N., and also to allow 
no person to see or speak to him the said J. N. And the jurors 
aforesaid, upon their oath afoi^said, do further present, that the said 
J. S., by virtue and under colour of the Avarrant aforesaid, after- 
wanls, to wit, on the day and year aforesaid, and from thence for a 
long space of time, to wit, for the space of ten days then next fol¬ 
lowing, at the parish aforesaid, in the county aforesaid, wrongfully, 
unjustiy, and maliciously, and contrary to the laws of this realm, did 
cause and procure the said J. N. to bo closely confined and imprisoned 
in the said prison, and to be denied the use of pen, ink, and paper, 
and to be restrained from all communication with his relations and 
friends, to wit, at the parish aforesaid, in the county aforesaid ; 
whereb}’’ the said J. N. during all that time underwent and suffered 
gi'eat pain, torture, and anguish of body and mind, and was de¬ 
prived of his liberty, and prevented from finding such sureties as 
aforesaid, and was put to great charge and expense in and about 
obtaining his dischaige and release from the said commitment 
and imprisonment; to the great scandal of the administration of 
justice in this kingdom, in contempt of our lady the Queen qind her 
laws, to the evil example of all others in the like case offending, and 
against the peace of our lady the Queen, her crown and dignity. 

Where magistrates are guUttf of oppression^ or other toilful 
malfeasance in the execution of their duties, the^ are generally 
proceeded against by information, Bttii such an information can 
readily he framed from this precedent by chserving the forms given ante, 
p. 77. See the precedents, Cro. Circ. Com, 242, 244 ; 4 Went. 364, 
418,424 ; 6 Went, 455, See also a precedent <f an indictment against 
a coroner for refusing to take an mqukition. Cro, Circ. Com, 170. 

Fine, or imprisonment, or both. 
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Evidence. 

Prove the charge before J. S., the warrant, &c., and the impri¬ 
sonment ; together with any circumstance of aggravation laid in the 
indictment. Also, if the case will admit of it, evidence may be given 
of ^ny circumstances which indicate that the commitment proceeded 
from malice, or other undue motive upon the part of the magistrate. 
See R. V. Sain^rg, 4 T. R. 461. 


Sect. 10. 

NOT OBEYING THE ORDERS OF A MAGISTRATE. 


IndictmeM against a High Constable for disohegmg an Order of 

Sessions. 


Middlesex, to wit:—The jurors of our lady the Queen upon their 
oath present, that, at the general quarter sessions of the peace of 
our lady the Queen, holden for the county of Middlesex, at the 
New Sessions House on Clorkenwell Green, in and for the county 
aforesaid, by adjournment, to wit, on Saturday, the twentieth day of 
July, in the ninth year of the reign of our sovereign lady Victoria, 
before F. C., J. W., W. R., and R. M., esquires, and others their 
fellows, justices of our said lady the Queen, assigned to keep the 
peace of our said lady the Queen, in and for the county afore¬ 
said, and also to liear and determine divers felonies, trespassej), and 
other misdeeds committed in the same county, it was ordered by 
the same justices and court there, tliat proceeding to state the 
order of sessions in the past tmse\ as by the said order, reference 
being thereunto had, will more fully and at lai^e appear; of which 
said order the said J. S., one of the high constables in the order 
aforesaid named, afterwards, to wit, on tlie day and year aforesaid, 
at the parish aforesaid, in the county afoi'esaid, had notice. Never¬ 
theless, the said J. S., late of the parish aforesaid, in the county 
aforesaid, gentleman, then being one of the high constables in the 
order aforesaid mentioned, unlawfully and contemptuous^, upon 
being ^rved with the said order, did neglect and refuse to (jSfc. here 
insert what the order required of ns by the said order he the 
said J. S. was required to do ; nor hath he the said J. S. at any time 
since complied with the said order, although often requested so to 
do ; in contempt of our lady the Queen and her laws, to the evil ex¬ 
ample of other persons in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. • 

See a precedent of an indictment against an oversea' of the poor^ for 
net peeing a weekly sum to a pauper ig, pursuance of an order of justices s 
Cro. Circ. Com. 327 j see R. v. Meredith, R. R. 46: R. v. Booth, 
Id. 47 ; R. V. Warren, 2 Russ. 139 ;—and against the father of a 
hastard child, for ob^ng an order of fnaintenance ; 4 W ent. 227; 
and see R. v. White, Cald. 183; R. v. Robinson, 2 Bur. 799; R. v. 



Compoundit^ Felony. 585 

Bahne.Cowp. 650; R. v, FearnUy^ 1 T. R. 316: R. v. Davis, Say. 
163: R. V. Gould, 1 Salk, 381. 

Evidence. 

Produce the order. Prove a personal service of a copy of it upon'^ 
the defendant, and upon all the defendants, if there be more tnan 
one, and the order be joint and not several. See R. v. Kingston, 
8 East, 41. And prove that the defendant did not obey the order. 
See R, V. Feamley, 1' T. R. 316. 


—. 

Sect. 11, 

COMPOUNDING FEDONV. 


Statute. 

7 ^ G. 4, c. 29, 5. 68]—Enacts, that every person who shall 
corruptly take any money or reward, directly or indirectly, under 
pretence or upon account of helping any person to any chattel, 
inoncj% valuable security, or other property whatsoever, which shall 
by any felony or misdemeanor have been stolen, taken, obtained, or 
converted as aforesaid, shall (unless he cause the offender to be ap¬ 
prehended and brought to trial for the same) be guilty of felony, and, 
being convicted thereof, shall be liable, at the discretion of the court, 
to be transported beyond the seas for life, or for any term not less 
than seven years, or to be imprisoned for any terra not exceeding 
four years, and, if a male to be once, twice,* or thrice publicly or 
privately whipped, (if the court shall so think fit), in addition to 
such imprisonment. 

Sect. 59— Advertising Reward for the Return of stolen Property '}— 
Enacts, that if any person shall publicly advertise a reward for the 
return of any property whatsoever, which shall have been stolen or 
lost, and shall in such advertisement use any words purporting that 
no questions will be asked, or shall make use of any words in any 
public advertisement purporting that a reward will be given or paid 
for any jnoperty which shall have been stolen or lost, without seizing 
or making any inquiiy after the person producing such property, or 
shall promise or offer in any such public advertisement to return to 
any pawnbroker or other person who may have bought or advanced 
money by way of loan upoi# any property stolen or lost, the money 
so paid or advanced, or any other sura ox money or reward for the 
return of such property, or if any person shall print or publish any 
such advertisement; in any of tne above cases, every such person 
sh^l forfeit the sum of fifty pounds for every such offence, to any 
person who shall sue for the same by action of debt, to be recovered 
with full costs of suit. 

• 

Sect. 57 —Restitution of Property}—To encourage the prosecution 
of offenders, enacts, that if any pei^n, ^ilty of any suen felony or 
misdemeanor as aforesaid, in stealing, taking, obtaining, or converting, 

0 c 3 
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or in knowingly receiving any chattel, money, valuable security, or 
other property whatsoever, shall be indicted for any such offence, by 
or on behalf of the owner of the property, or his executor or admini¬ 
strator, and convicted tliereof, in su^ case the property shall be re¬ 
stored to the owner, or his representative; and the court, before whom 
any such person shall be so convicted, shall have power to award, from 
tinie to time, writs of restitution for the said property, or to order the 
resUtution thereof in a summary manner: provided always, that if 
it shall appear, before any award or order made, that any vduable 
security shall have been hmd fide paid or discharged by some person 
or body corporate liable to the payment thereof, or, being a negotiable 
instrument, shall have been bmd fide taken or received by transfer or 
delivery, by some person or body corporate, for a just and valuable 
consideration, without any notice, or without any reasonable cause to 
suspect that the same had, byany felony or misdemeanor, been stolen, 
taken, obtained, or converted as aforesaid, in such case the court shall 
not award or order the restitution of such security. See B, v. StantoHy 
n C.SfP, 481: B. v. Powell, Id, 640. 


Indictment for compounding a Felony. 

Middlesex, to wit;—The jurors for our lady the Queen upon their 
oath present, tliat heretofore, to wit, on the third day of August, in 
the ninth year of the reign of our spvereign lady Victoria, at the 
parish of B., in the county of M., one A., the wife of J. N., feloni¬ 
ously stole, took, and carried away one silver spoon, of the value of 
twenty shillings, of the goods and chattels of one J. S., against the 
peace of our lady the Queen, her crown and dignity. And that the 
said J. S., late of the parish aforesaid, in the county aforesaid, 
labourer, well knowing the said felony to have been by the said A. 
so as aforesaid done and committed, but contriving and intending un¬ 
lawfully and unjustly to pervert the due course of law and justice in 
that behalf, and to cause and procure the said A., for the felony afore¬ 
said, to escape with impunity, afterwards, to wit, on the day and 
year aforesaid, at the parish aforesaid, in the county aforesaid, un¬ 
lawfully, and for wicked gain’s sake, did compound the said felony 
with the said J. N., the husband of the said A., and then and there 
did exact, take, 1 ‘eccive, and have of the said J. N. the sum of twenty- 
six shillings, for and as a reward for compounding the said felony 
and desisting from all further prosecution against the said A. for the 
felony aforesaid; and that the said J. S., on the day and year afore¬ 
said, at the parish aforesaid, in the county aforesaid, did thereupon 
desist, and from that time hitherto hath desisted, from all 111111161 ' 

S rosecution of the said A. for the felony aforesaid; to the great hin- 
rance of justice, in contempt of our lady the Queen and her laws, 
and against the peace of our lady the Queen, her crown and dignity. 
See the precedent, 4 Went. 327. 

Fine and imprisonment. See 1 Hawk. c. 59, s. 5, Sfc. As to com¬ 
pounding informations on penal statvtes, see 18 Elis. e. 5: B. v. Stone, 
^C. P. 379: R. v. Goth^, ^ jB. 84: R. v. Crisp. 1 E. Aid. 
282. A person may be convicted under that statute, for taking money as 
a reumra for forbearing to prosecute, although in fact «o ojfmce UaMe to 
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a penaUg have ham committed hg the person from whom the mon^ is 
taxen. Reg, v. Rest, 2 Mood. V. C, 125 ; Q u.S^ P, 368. 

Evidence, 

Prove the felony to have been committed by A. N., as directed ante^ 
p. 170; and prove that J, S. received twenty-six shillings, or some 
part thereof, from J. N. upon an understanding that J. S. would not 
mrther prosecute A. N. for the felony; and that in fact he has not 
further prosecuted h2r since for the same. 


Indictmmt for taking a Reward for the Recoverg of stolen Propertg, 

Middlesex, to wit:—The iurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the county 
of M., labourer, on the third day of August, in the ninth year of 
the reign of our sovereign lady Victoria, at the parish aforesaid, in 
the county aforesaid, corruptly and feloniously did take and receive 
from J. N. certain money and reward, to wit, the sum of five 
pounds of the monies of the said J. N., under pretence, under 
pretence, or upon account'*) then and there of helping the said J. N. 
to certain goods and chattels (^“chattels, mon^, or valuable secwritg**) 
of him the said J. N., before then feloniously stolen, taken, and car¬ 
ried away, (^^hg ang felony or misdemeamr stolm, takm, fMaimd, or 
converted**) the said J. S. not having caused the said person by 
whom the said goods and chattel were so stolen, taken, and carried 
away as aforesaid, to be apprehended and brought to trial for the 
same; against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 

Felony, transportation for life or for not less than seven years, or im- 
prisoi^ent {with or without hard labour for the whole or ang part of the 
imprisonment, and with or without solitary confinement, 7 ^ 8 G. 4, e. 29, 
s. 4, {ante, p. 169), such coifinement not exceeding one month at any one 
time, nor three months in any one year, 7 W. 4 ^ I Piet, c. 90, x. 5, {ante, 
p, 169)), not exceeding four years; and, if a male, to he once, twice, or 
thrice publicly or privately whipped, in addition to the imprisonment, if the 
court shall think fit. 7 G, 4, c, 29, s, 58. This offence is not triable 
at any quarter sessions. 5 4*6 Viet, c, 38, s. 1, {anie,p. 69). 

Evidence. 

Prove that the goods, &c., were stolen or obtained in the mode 
stated in the indictment; and prove that the defendant received the 
money from J. N., or some person on his behalf, upon the pre¬ 
tence or account stated in the indictment. It was decided to be an 
offence within the repealed stat. 4 G. 1, c. 11, s, 4, which was simi¬ 
lar to the present section, to take monev under pretence of helping 
a man to goods stolen from him, thougn the defendant had no ac¬ 
quaintance with the felon, and did not pretend that he had; and 
tnough he had no power to apprehend the felon, and though the 
goods were never restored, and the defendant had no power to re¬ 
store them. R. v. Ledbitter, 1 Mood, C. C, 76. As to advertising 
a reward for the return of stolen property, see 7 bf 8 G, 4, e, 29, s* 
59, {ante, p. 685), 
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Sect. 12. 

LIBELS BEFLBCTINO ON THE ADMINISTRATION OF JUSTICE. 


Indictment for a Libel against a Judge and Jury, in the Execution of 

their Duties, 

Middlesex, to wit;—The jurors for our lady the Queen upon 
their oatli present, that heretofore, to wit, at the sittings at ivm 
Prius, holden after TiinityTerm, to wit, on the twentieth d^ of June, 
in the eighth year of the rei^ of our sovereign lady Victoria, at 
Westminster, in the county of Middlesex, before the Bight Honour¬ 
able Sir Frederick Pollock, chief baron of our said lady the Queen 
of her Court of Exchequer at Westminster aforesaid, a certain issue 
duly joined in the said court between one A. B. and one C. 
a certain action on promises, in which the said A. B. was plaintiff^ 
and the said C. D. defendant, came on to be tried in due form of 
law, and was then and there tried by a certain jury of the country 
in that behalf duly sworn, and taken between the parties aforesaid. 
And the jurors aforesaid, upon their oath aforesaid, do further pre¬ 
sent, that J. S. late of the parish of B., in the county of M., printer, 
being a wicked and ill-disposed person, wickedly and maliciously 
contriving and intending to bring the administration of justice in 
this kingdom into contempt, and to dbandalize and vilify the said 
Sir Frederick Pollock, and the jurors, by whom the said issue was 
so tried as aforesaid, and to cause it to be believed that \here state 
the effect of the libel; see ante, p, 625] on the twenty-first day of 
June, in the year lost aforesaid, with force and arms, at the parish 
aforesaid, in the county aforesaid, wickedly and maliciously did 
write and publish, and cause and procure to be written and*'pub¬ 
lished a certain false, wicked, malicious, and scandalous libel, of 
and concerning the administration of justice in this kingdom, and 
of and concerning the trial of the said issue, and of and concerning 
the said Sir Frederick Pollock, and the jurors by whom the said 
issue was so tried as aforesaid, according to the tenor and effect fol¬ 
lowing; that is to say: '^hcre set out the libel, together with such 
innuendoes ax may he requisite; see ante,p. 625]: to the great scandal 
and reproach of the administration of justice in this kingdom, in 
contempt of our lady the Queen and her laws, to the evil example 
of all others in like case ofiending, and against the peace of our lady 
the Queen, her crown and dignity. 

Fine or imprisonment, or both. See B, v. White, 1 Camp. 369: 
R. v. Watson, 2 T. R. 1^. This offence is nxt triable at any quarter 
sessions, 6^6 Viet. c. 38, s. 1, {ante, p. 69). As to the exidenee, see 
ante, p. 524. 


Indictment for Slawierous Words to a Magistrate. 

Middlesex, to wit;—The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, on the third dav of August, in 
the ninth year of the reign of our sovereign lady Victoria, at the 
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IMeh reflecting on the Administration of Justice, 

S arisli of B., in the county of M., one J. S. was brought before 
. N., esquire, then and yet being one of the justices of our said 
lady the Queen, assigned to keep the peace of our said lady the 
Queen, in and for the county aforesaid, and also to hear and deter¬ 
mine divers felonies, trespasses, and other misdeeds committed iiv 
the said county, and the said J. S. was then and there charged 
before the said J. N., upon the oath of one A. G., that he the said 
J. S. had then lately before feloniously taken, stolen, and carried 
away divers goods and chattels of the said A. C. And the jurors 
aforesaid, upon their oath aforesaid, do further present, that the 
said J. S., being a scandalous and ill-disposed person, and wickedly 
and maliciously intending and contriving to scand^dize and vilify 
the said J. N. as such justice as aforesaid, and to bring the admi¬ 
nistration of justice in this kingdom into contempt, afterwards, and 
whilst the said J. N., as such justice as aforesaid, was examining 
and taking the depositions of divers witnesses against him the said 
J. S. in that behalf, to wit, on the day and year aforesaid, at the 
parish aforesaid, in the county aforesaid, wickedly and maliciously, 
in the presence and hearing of divere good antf' liege subjects of our 
lady the Queen, did publish, utter, pronounce, declare, and say, 
with a loud voice to the said J. N., and whilst he the said J. N. 
was so acting as such justice as aforesaid, “You are a scoundrel 
and a liar ; you would hang your own father if you could make a 
groat by his execution;” to the great scandal and reproach of the 
administration of justice in this kingdom, to the great scandal and 
damage of the said J. N., i|j^ contempt of our lady the Queen and 
her laws, to the evil example of all others in the lixe case offending, 
and against the peace of our lady the Queen, her crown and dignity. 

Fine or imprisonment, or hath. See R, v. Pocock, 2 Str, 1157.: 
R, V, JVeItje, 2 Camp, 142; and see 2 Salk, 698. there he any 
doubt ns to the words, lay them differently in different courds. 

Evidence, 

Prove the charge before the magistrate; and prove that whilst 
the magistrate was in the execution of his duty, taking the deposi¬ 
tions of the witnesses, the defendant addressed him, and spoke the 
words laid in some one of the counts of the indictment. It is suffi¬ 
cient to prove that the magbtrate acted as such. Betryman v. Wise, 
4 T, R, 366: R, v. Gordon, 1 Leach, 581. As to the pi^oof of the 
words, see ante, p, 102. 
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CHAPTER HI. 

OFFENCES AOiLlNST THE PUBLIC PEA.CE. 

Sect. 1 . Rioty 590. 

2. Affray, 699. 

3. Forcible Entry or Detainer^ 699 

4. Challenge to Fight, 616. 

6. Threatening Letter, 616. 

6. Libel, 622. 


Sect. 1. 

RIOT. 


Statute. 

3 O, 4, c. 114 —Hard ledtonr for Rioi and certain other Offences ^— 
Recites 63 G. 3, e. 162, and enacts, that, whenever any person shall 
be convicted of any of the offences hereafter specified and set forth ; 
that is to say, .... any attempt to commit felony; any riot; 

.keeping a common gambling-house, a common bawdy- 

house, or a common ill-governed and disorderly house; wilful an/l cor¬ 
rupt perjury, or of subornation of perjuiy ;.in each 

and every of the above cases, and whenever any person shall be con- 
victedof any or either of the aforesaid offences, it shall and may be law¬ 
ful for the court before which any such offender shall be convicted, or 
which by law is authorized to pass sentence upon any such offender, 
to award and order (if such court shall think nt) sentence of impri¬ 
sonment with hard labour, for any term not exceeding the term for 
which such court may now imprison for such offences, either in ad¬ 
dition to or in lieu of any other punishment which may be inflicted 
on any such offenders, by any law in force before the passing of this 
act; and every such offender shall thereupon suffer such sentence, in 
such place and for such time as aforesaid, as such court shall think fit 
to direct. {Remaled, so far as relates to receiving stolen goods and 
false pretences, oy 7 8 6?. 4, c. 27, s. 1, and so far as relates to assault, 

S^c., ty 9 6?. 4, c, 31, s. 1.] 

Indictment for Riot and Assault, 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, J. W., late of the same plime, carpenter, E. W., late of the 
same place, yeoman, together with divers omer evil-disposed persons, 
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to the number of ten and more, to the jurors aforesaid unknown, on 
the third day of August, in the ninth year of the Teip;n of our sove¬ 
reign lady Victoria, with force and arms, at the parish aforesaid, in 
the county aforesaid, unlawfully, riotously, and routously, did as¬ 
semble and gather together, to disturb the peace of our said lady the 
Queen; and being so then and there assembled and gathered toge¬ 
ther, in and upon one A., the wife of J. N., in the peace of God and 
of our lady the Queen then and there being, unlawfully, riotously, 
and routously did make an assault, and her the said A. then and 
there unlawfully, riotously, and routously did beat, wound, and ill- 
treat, so that her life was greatly despaired of; and other wrongs to 
the said A. then and there unlawfully, riotously, and routously did, 
to the great disturbance and terror of the liege subjects of our lady 
the Queen then and there being, in contempt of our said lady the 
Queen and her laws, to the evil example of all others in the like case 
offending, and against the peace of our lady the Queen, her crown 
and dignity. {See the ‘precedents^ Cro. Circ. Vom. 413 (A seq.; 4 Went, 
150, 805 et seq.) You may add a count for a common assault. (See 
ante^ p. 441). 

Mne or imprisonment^ or bothy and, hyZ G.4y c. 114, hard kd>om\ 

Evidence. 

That J. S.y 4(c., together with divers others^ —It must be proved 
that three persons at least were , engaged in this unlawful assembly 
and assault, otherwise the defendants must be acquitted; for unless 
committed by three or more, it is no riot. 2 Hawk, e, 47, a. 8; i2. v. 
Scotty 3 Bur. 12(52; 1 W. Bl. 291, 360: R. v. Sadburyy 1 L. Raym. 
484; 2 Salk. 593. 

Unlawfullyy riotously, and routously did assemble,'] —It must be 
proved that these three or more persons assembled together; and that 
their assembling was accompanied with some such circumstances, 
either of actual force or violence, or at least of an apparent tendency 
thereto, as were calculated to inspire people with terror; R. v. Hughes, 
4 C. &; P. 372; such as being armed, using threatening speeches, 
turbulent gesture^, or the like. 1 Hawk. e. (55, s. 5. If an assembly 
of persons be not accompanied with such circumstances as these, it 
can never be deemed a not, however unlawful their intent, or how¬ 
ever unlawful the acts which they actually commit. /5.; Imnd>. 178; 
Dalt. c. 137* It is a sufficient terror and alarm, however, to sustain 
the indictment, if any one of the Queen’s subjects be in fact terrified. 
Reg, V. Phillips, 2 Mood. C, C. 262; S. C., as Reg. v. Langford, C. & 
Mar, 602. If persons meet at a fair or wake, or on any other lawful 
and innocent occasion, and on a sudden quarrel they nght together, 
this is no riot, but an affray merely; but if, upon a dispute arising, 
they form themselves into parties, with promises of mutual assist¬ 
ance, and then fight, it is a riot; for, in this latter case, the design to 
breik the peace is as premeditated as if they had originally met for 
that purpose. 1 Hawk, c, 65, s, 3. 

It IS not necessary, to constitqfe a riot, that the riot act should be 
read. Before the proclamation can be read, a riot must exist; and 
the effect of the procl^alion will not change the character of the 
meeting, but will mak^hose guilty of a felony who do not disperse 
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within one hour after the proclamation is read. B. v. Furze^y 6 (7. 
Si P. 81. 

In and upon one A, did make an assault^ —^Prove the assault 

and battery, as directed ante, p. 442. And this must be proved, 
otherwise the defendants must be acquitted. For, where persons 
assemble together for the purpose of doing an act, and the assembly 
is such as is above described, if they do not proceed to execute their 
purpose, it is but an unlawful assembly, not a riot; if, after so 
assembling, they proceed to execute the act for which they assembled, 
but do not execute it, it is termed a rout; but if they not only so 
assemble, but proceed to execute their design, and actually execute 
it, it is then a riot. 1 Hawk, e. 65, s, 1; DaU. c. 136; R. v. J3irt, 5 <7. 

jP. 164; Beg. v. Vincent, 9 (7. <Sf P. 91. 

It is immaterial, however, whether the act done be unlawful or 
not; doing it in a manner calculated to inspire people with terror, 
is equally punishable, whether it be lawful or otnerwise. 1 Hawk. 
c. 65, s. 7. Yet, where the object of the assembly is lawful, it in 
general requires stronger evidence of the teiTor of the means, to 
induce a jury to return a verdict of guilty, than if the object were 
unlawful: and it has even been holden, that, if a number of persons 
assemble for the purpose of abating a public nuisance, and appear 
with spades, iron crows, and other tools for that purpose, and abate 
it accordingly, without doing more, it is no riot, DaXt. c. 137, unless 
threatening language or other misbehaviour, in apparent disturbance 
of the peace, be at the same time used. • Ib, 

If the offence proved against the defendants amount to a con¬ 
structive levying of war, {see ante, p. 493), they must be acquitted. 


Indictment for a Biot and Tumult. 

Middlesex, to wit:—^The jurors for our lady the Q,ueen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., l^uourer, J. W., late of the same, carpenter, E. W., late of the 
same, yeoman, together with divers other evil-disposed persons, to 
the number of fifty and more, to the jurors aforesaid unknown, on 
the third day of August, in the fourth year of the reign of our sove¬ 
reign lady Victoria, with force and arms, to wit, with sticks, staves, 
and other offensive weapons, at the parish aforesaid, unlawfully, 
riotously, and routously did assemble and gather together to dis¬ 
turb the peace of our said lady the Queen, and being so assembled 
and gathered together, armed as last aforesaid, did tnen and there 
unlawfully, riotously, and routously make a great noise, riot, and 
disturbance, and did wen and there remain and continued armed as 
last aforesaid, making such noise, riot, and disturbance, for the space 
of an hour and more then next following, to the great disturbance 
and terror not only of the liege subjects of our said lady the Queen 
there being and residing, but of ail other the liege subjects of our 
said lady ^e Queen then passing and repassing In and along the 
Queen*8 common highway there: in contempt of our said lady the 
Queen and her laws, to the evil example *df all others in the like 
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case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

Fine or imprisonment, or both; and, c. 114, {^ante,p. 590) 

hard labour. As to the evidence, see ante, p. 591. 


RIOTERS RKMAINII(G OXE HOUR TOGETHER AFTER PROCLAKATION. 


Statute. 

1 G. 4, St. 2, c. 6, s, 1— Rioters remaining one Hour after Procla¬ 
mation.'] —Whereas of late many rebellious riots and tumults have 
been in divers parts of this kingdom to the disturbance of the public 
peace, and the endangering of his Majesty’s person and government, 
and the same are yet continued and fomented by persons disaffected 
to his Majesty, presuming so to do, for that the punishments pro¬ 
vided by the laws now in being are not adequate to such heinous 
offences; and by such rioters, nls Majesty and his administration 
have been most maliciously and falsely traduced, with an intent to 
raise divisions, and to alienate the affections of the people from his 
Majesty; therefore, for the preventing and suppressing of such riots 
and tumults, and for the more speeuy and effectual punishing the 
offenders therein, be it enacted,' &c., that if any persons, to the 
number of twelve or more, being unlawfully, riotously, and tumult¬ 
uously assembled together, to the disturbance of the public peace, at 
any time after the last day of July, in the year of our Lord 1715, and 
being required or commanded by any one or more justice or justices 
of the peace, or by the sheriff of the countv or his under-sheriff^ or 
by the mayor, bailiff or bailiffs, or other head officer, or justice of 
the pdhcc of any city or tovrn corporate where such assembly shall 
be, by proclamation to be made in the King’s name, in the form here- 
in^tcr directed, to disperee themselves, and peaceably to depart to 
their habitations, or to their lawful business, shall, to the number of 
twelve or more, (notwithstanding such proclamation made), unlaw- 
ftilly, riotously, and tumultuously remain or continue together for 
the space of one hour after such command or request made bv pro¬ 
clamation, that then such continuing together, to the number of 
twelve or more, after such command or request made by proclama¬ 
tion, shall be adjudged felony without benefit of cleigy, and the 
offenders therein shall be adjudged felons, and shall suffer death as in 
case of felony, without benefit of clergy. 

Sect. 2— Form of Proclcmatim] —Enacts, that the order and form 
of the proclamation that shall be made by the authority of this act 
shall be as hereafter followeth ; (that is to say), the justice of the 
pcaoe, or other persons authorized by this act to make the said pro¬ 
clamation, shall among the said rioters, or as near to them as he can 
safely come, with a loud voice command, or cause to be commanded, 
silence to be, while proclamation is making, and after that, shall 
ojpenly, and with a loud voice, make or cause to be made, proclama¬ 
tion of these words, or Uke in effect 

** Our sovereign lord the King chargeth and commandeth all 
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persons, being assembled, immediately to disperse tbemselves, and 
peaceably to depart to their habitations, or to their lawful business, 
upon the pains contained in the act made in the first year of King 
George, for preventing tumults and riotous assemblies. 

“ God save the King.” 

And every such justice and justices of the peace, sheriff, under- 
sherifl^ mayor, bailiff, and other head officer aforesmd, within the 
limits of their resjpective jurisdictions, are hereby authorized, em¬ 
powered, and required, on notice or knowledge of any such unlawful, 
riotous, and tumultuous assembly, to resort to the place w’hcro such 
unlawful, riotous, and tumultuous assemblies shall be of persons to 
the number of twelve or more, and there to make, or cause to be 
made, proclamation in manner aforesaid. 

Sect. 5 —Opposing Proclamation ']—Provides and enacts, that i 
any person or persons do or shall, with force and arms, wilfully and 
knowingly oppose, obstruct, or in any other manner Avilfully or 
knowingly let, hinder, or hurt, any person or persons that shal 
begin to proclaim, or go to proclaim, according to the proclamation 
hereby directed to be made, •whereby such proclamation shall not be 
made, that then every such opposing, obstructing, letting, hinder¬ 
ing, or hurting such peraon or jiersons so beginning or going to 
make such proclamation as aforesaid, shall be adjudged felony with¬ 
out benefit of clergy, and the offenders therein shall be adjudged 
felons, and shall suffer death as in case of felony, w’ithout benefit of 
clergy; and that, also, every such perstn or persons, so being unlaw'- 
fully, riotously, and tumultuously assembled to the number of twelve 
as aforesaid, or more, to whom proclamation should or ought to have 
been made if the same had not been hindered as aforesaid, shall like- 
■wiso, in case they or any of them, to the number of twelve or more, 
shall continue together, and not disperse themselves within one hour 
after such let or hindrance so made, having knowledge of such* let or 
hindrance so made, shall be adjudged felons, and shall suffer death as 
in case of felony, without benefit of clergy. 

Sect. 8 —Limitation of Proceedings'] —Provides, that no person or 
persons shall be prosecuted by virtue of this act, for any offence or 
offences committed contrary to the same, unless such prosecution be 
commenced within twelve months after the offence committed. 

7 IV. 4 1 Viet. e. 91, s. 1 ]—Recites the 1 G. 1, c. 6, and enacts, 

that if any person shall, after the commencement of this act, (1 Oct. 
1837), be convicted of any of the offences therein mentioned, such 
person shall not suffer death, or have sentence of death awarded 
against him or her for the same, but shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of the 
natural life of such person, or for any term not less than fifteen years, 
or to be imprisoned for any term not exceeding three years. « 

Indictment. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish, of B., in the county of 
M,, labourer, J. W., late of the same, carpenter, E. W., late of the 
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same, yeoman, together with divers other evil-disposed persons, to 
the number of twelve or more, to the jurors aforesaid unknown, on 
the third day of August, in the fourth year of the reign of our sove¬ 
reign lady Victoria, with force and arms, at the parish aforesaid, in 
the county aforesaid, unlawfully, riotously, and tumultuously did^ 
assemble together, to the disturbance of the public peace :* And the 
said J. S., J. W., E. W., and the said other persons to the jurors 
aforesaid unknown, being so unlawfully, riotously, and tumultuously 
assembled together, to the disturbance of the public peace as afore¬ 
said, afterwards, and whilst they were so assembled as aforesaid, to 
Mt, on the day and year aforesaid, at the parish aforesaid, in the 
county aforesaid, one A. C., esquire, (then being one of the justices 
of our said lady the Queen, assignea to keep the peace of our said 
lady the Queen m and for the county aforesaid, and also to hear and 
determine divers felonies, trespasses, and other misdeeds committed 
in the said county), as near to them the said J. S., J. W., E. W., and 
the said other persons to the jurors aforesaid unknown, so unlaw¬ 
fully, riotously, and tumultuously assembled as aforesaid, as he the 
said A. C. could then and there safely come, did then and there com¬ 
mand, and cause to be commanded, silence to be while proclamation 
was making, and that the said A. C., after that, did then and there, 
as near to them the said J. S., J. W., E. W., and the said other per¬ 
sons so assembled as aforesaid, as he the said A. C, could then and 
there safely come, openly, and with a loud voice, make and cause to 
be made proclamation (according to the form of the statute in such 
case made and jn-ovided) ii^ these words following, that is to say: 
“ Our sovereign lady the Queen char^cth and commaiideth all per¬ 
sons, being assembled, immediately to disperse themselves, and peace¬ 
ably to depart to their habitations or to their lawful business, upon 
the pains contained in the act made in the first year of the reign 
of King George the First, for preventing tumults and riotous 
asseml)lies. God save the Queen.” And the jurors aforesaid, 
upon their oath aforesaid, do further present, that the said J. S., 
J. W., E. W., and tlie said other peraons, to the number of twelve 
and more, to the jurors aforesaid unknown, being so required and 
commanded by the said A. C., the justice aforesaid, to disperse them¬ 
selves, and peaceably to depart to their habitations, or to their lawful 
business, did then and there, to the number of twelve and more, with 
force and arms, notwithstanding the said proclamation so made as 
aforesaid, feloniously, unlawfully, riotously, and tumultuously re¬ 
main and continue together for the s^ace of one hour after such com¬ 
mand so made by the said proclamation as aforesaid: in contempt of 
our said lady the Queen and her laws, to the great disturbance and 
teiTor of the quiet and peaceable subjects of our said lady the Queen, 
to the evil example of all others in the like case offending, against 
the form of the stetutes in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. Care mmt 
he t^ken to set out the proclamation correctly. Where the indidment 
omitted the words “ of the reign of^* in settim out the proclamation^ 
PattesoUf *71, Mid the mriance to fatal. R. v. Woolcoek, 5 0.^ 
P. 616. • 

Felony. 1 G. 1, st. 2, c. 5, s. 1. Transpwtatdon for life or for not 
less than fifteen years^ or imprisonment not exceeding three years^ 
7 W. 4; Sfl Fict. c. 91, «. 1, ufith or mthout hard labour, and with or 
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iokhomt solitary conjinementy such confinement not ewceeding one month 
at any one time, nor three months in any one year. Id, s, 2, (antey 
p. 468). Opposing the making of the proclamation is also felonyy 
1 (7.1, St. 2, c. 5y s. By subject to the same punishment. 

This offence is not triame at any quarter sessions, 6^6 Viet, c. 38^. 
s, ly (ante, p. 69). 

Emdenee, 

1. Prove that the defendants, together with others, to the number 
of twelve, at least, were “ unlawfuUy, riotously, and tumultuously ” 
assembled together “ to the disturbance of the public peace.” It 
does not seem from these words of the statute that it is necessary 
that a riot should have actually been committed; it seems to be suf¬ 
ficient that the assembly was of such a nature, and gathered together 
under such circumstances, that if they had done the act for the pur¬ 
pose for which they were assembled, it >rould have been a riot. B. v. 
Jamesy B G.S^ P, 163. 

2. Prove that silence was commanded, and proclamation made, 
as stated in the indictment. The proclamation must be read cor¬ 
rectly. Where the magistrate in reading the proclamation omitted 
the words “ God save the King,” it was holden that persons remain¬ 
ing after the proclamation could not be capitally convicted. R. v. 
Childy 4 C, P. 442. 

3. Prove that the defendants, together with others, to the number 
of twelve or more, “ unlawfully, riotously, and tumultuously ” re¬ 
mained and continued together for one jiour or more after proclama¬ 
tion so made. 

4. Prove that the i>ro8ecution was commenced within twelve 
(lunar) months after the ofience committed. 1 (r. 1, st. 2, c. By s. 8. 


RIOTOUSLY BEGINNING TO BEMOLISIl A HOUSE, &C. 


Statutes. 

7 Sf 8 G. 4, c. .30, s. 81—Enacts, that if any persons riotously and 
tumultuously assembled together, to the disturbance of the public 

S eace, shall unlawfully ana with force demolish, or pull down, or 
estroy, or begin to demolish, pull down, or destroy, any church or 
chapel, or any ch^el for the religious worship of persons dissenting 
from the united Church of England and Ireland, duly registered or 
recorded, or any house, stable, coach-house, out-house, warehouse, 
office, shop, mill, malt-house, hop-oast, bam, or granary, or any 
building or erection used in carding on any trade or manufacture, 
or any branch thereof, or any machinery, whether fixed or moveable, 
prepared for or employed in any manufacture, or in any branch tl^ere- 
of, or any steam-engine, or other endue for sinking, draining, or 
working any mine, or any staith, building, or erection used in con¬ 
ducting the business of any minej or any bridge, waggon-way, or 
trunk for conveying minerals from any mine, every such offender 
shall be guilty of felony, and, being convicted thereof, shall suffer 
death as a felon. 
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4^5 Viet, e- 66) s, 2 —Conmutation of Punishment]—Recites the 
7 8 (7.4) c, 30, s. 8) and enacts, that from and after the commence¬ 

ment of this act, [[1st Oct. 1841], if any person sliall be convicted of 
any of the offences hereinbefore l^t specified, whether as principal, or 
as principal in the second degree, or as accessary before the fact, such/ 
person shall not be subject to any sentence, judgment, or punishment 
of death, but shall, instead of the sentence or judgment in and by the 
said act hereinbefore last recited ordered to be given or awarded 
against persons convicted of the said last-mentioned offences, or 
any of them respectively, be liable, at the discretion of the court, to 
be transported beyond the seas for any term not less than seven years, 
or to be imprisoned for any time not exceeding three years. 

Sect. 4 —Place and Mode of Punishment] —Enacts, that in award¬ 
ing the punishment of imprisonment for any offence punishable under 
this act, it shall be lawful for the court to direct suen punishment to 
be with or without hard labour in the common gaol or house of cor¬ 
rection, and also to direct that the offender shall be kept in solitary 
confinement for any portion or portions of such imprisonment, whe¬ 
ther the same be with or without hard labour, not exceeding one 
month at any one time, and not exceeding three months in any one 
year, as to the court in its discretion shall seem meet. 

6 c'Sf 7 Viet. c. 10 ]—Recites the 4: S; 5 Viet. c. 66, s. 2, and that doubts 
ham arisen whether such offmders are liahUy under the provisions of 
that actf to he transported h^nd the seas for the term of their natural 
lives, and that it is expedience put an end to such douhts ; and enacts, 
that from and after the passing of this act, if any person shall be 
convicted of any of the offences hereinbefore specified, such person 
shall be liable, at the discretion of the court, to be transported beyond 
the seas for the term of the natural life of such person, or for any 
term not less than seven years, or to be imprisoned, with or without 
hard labour, for any time not exceeding three years. 


IndictmerU, 

Proceed as in the last precedent, to the*, and then thus] ;—and 
being then and there so unlawfully, riotously, and tumultuously 
assembled together as aforesaid, did then and there feloniously, un¬ 
lawfully, and with force, begin to demollsli and pull down the dwell¬ 
ing-house of one J. N., there situate: (“ any church or chapel, or 
arty chapel for the religious worship of persons dissenting from the 
united church of England and Ireland, duly registered or recorded, 
or any home, stable, coach-home, out-home, warehouse, office, shop, mill, 
malt-home, hop-oast, ham, or granary, or any building or erection used 
in carrying on any trade or manufacture, or any branch thereof, or any 
machinery, whether fixed or moveable, prepared for or mplc^ed in any 
manufacture, or in any branch thereof, or any steam-engine, or other 
engine, for sinking, draining, or working any mine, err any staith, 
building, or erection used in conducting the business of any mine, or 
any bridge, waggem-way, or trunk, for cemveying minerals from any 
mine**); in contempt of our lady the Queen and her laws, &c., as in 
the conebmon of the^last prmmrd. This indictment must conclude 
cmtrajfimnam statutorum. Reg. r. Adams, C. Mar. 299. 



Felony, transportation for life or not less than seven years, or impri¬ 
sonment not seeding three years, 4 <5^ 6 Vict» c. 66 , s. 2 ; -6 4 - 7 Viet, c, 
10 , ivith or without hard Iwour, and with or witJmit solitary confine¬ 
ment, such confinement not exceeding one month at any one time, nor three 
months in one year. 4 5 Viet. e. 66 , s. 4. 

This offence is not triable at any quarter sessions. 4 5 Viet. c. 56, 

s. 0 ; see also 5 S^G Vict.c. 38, s. l,{ant€, p. 69). 


Evidence. 

Prove the riotous assembly, as under the last precedent, except 
that the number of the persons composing it is not material, provided 
they be three at the least. Prove that the assembly began “ with force ot 
demolish the house in question, and that it was the dwelling-house of 
J. N., and situate in the parish and county described in the indict¬ 
ment. It must appear that they began to demolish some part of the 
freehold : for instance, the demolition of moveable shop-shutters is not 
sufficient. Reg. v. Howell, G C. &P. 437. A demolition hy fire is 
within the statute; Ih.; so held also by Tindal, C. J. Parke, B., and 
Rolfe, B., on the Stafford Special Commi&sion, 1842. Reg. v. Harris, 
C. Mar. 661'.* Rep. v. Simpson, Id., 609. Prove that the defend¬ 
ants were either active in demolishing the house, or present aiding and 
abetting. The jury must be satisfied that the ultimate object of the 
rioters was to demolish the house, and that, if they had carried their 
intention into effect, they ■would in poinf, of fact have demolished it; 
for if the rioters merely do an injury to the house, and then of their 
own accord go away, as having completed their purpose, it is not a 
beginning to demolish within the statute. R. v. Thomas, 4 C. ^ P. 
237 : R- V. Price, 6 G. df P. 610: Reg. v. Howell, 9 G. ^ P. 437 : 
Reg. V. Adams, G. Sj Mar. 299. But a total demolition is not ne¬ 
cessary to satisfy the statute, though the parties were not interrupLed; 
it is enough if the house be destroyed as a dwelling. Therefore, the 
fact that the rioters left a chimney remaining will not prevent the 
statute from applying. Reg. v. Phillips, 2 Mood. G. G. 262 y S. G., 
as Reg. v. Langford, C. Mar. 602. 

Wlierc a mob, after the obnoxious person liad escaped, continued 
to attack a house until the police interfered, Gurney, B., left it to the 
jury to say whether they had not the intention to demolish the house 
as well as to injure the person; and the jury, being of that opinion, 
found the defendants guilty. R. v. Ratt, 6 G. P. 329 y see Reg. v. 
Howell, G G. 8^ P. 437. 

If the demolition be in the bond fide assertion of a supposed, though 
unfounded, claim of right, it is not within the statute, though it be 
accompanied by a riot. Reg. v. Phillips, and Reg. v. Langford, supra. 



Forcible Entry. 


599 


Sect. 2. 


AFEKAY. 

Indictment for an Affray. 

Middlesex, to wit :-*The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, and J. W., late of the same, carpenter, on the third day of 
August, in the ninth year of the reign of our sovereign lady Victoria, 
with force and arms, at the parish aforesaid, in the county aforesaid, 
being unlawfully assembled together and arrayed in a warlike man¬ 
ner, then and there in a certain public street and highway there situ¬ 
ate, unlawfully, and to the great terror and disturbance of divers liege 
subjects of our said lady the Queen, then and there being, did make 
an affray; in contempt of our said lady the Queen and her laws, to 
the evil example of all others in the like case offending, and against 
the peace of our lady the Queen, her crown and dignity. 

Fine or imprisontnmty or both. 

Evidence. 

Prove that the defendants fought in a publie street or highway; tor 
if it be in private, it is an assau^; and battery merely, and not an affray. 
1 Hawk. c. CS, s. ]. Also, no quarrelsome or threatening words what¬ 
ever will amount to an affray. Id. s. 9t 

. 

Skct. 3. 

FORCIBLE ENTRY Oil DETAINER. 


Statutes. 

5 Ric. 2, St. 1, c. 8 . 3 —And also the King defendeth, that none from 
henceforth make any entry into any lands and tenements, but in case 
where entry is given by the law'; and in such case not with strong 
hand, nor with multitude of people, but only in peaceable and easy 
manner; and if any man from nenceforth do to the contrary, and 
thereof be duly convict, he shall be punished by imprisonment of his 
body, and thereof ransomed at the Kang’s will. 

21 Jae. 1, c. 15]—Enacts, that such judges, justices or justice of 
the ]Kace, as by reason of any act or acts of pariiament now in force 
are authorized and enabled, upon inquiry, to give restitution of pos¬ 
session unto tenants of any estate of freehold, of their lands or tene¬ 
ments which shall be entered upbn with force, or from them with- 
holden by force, shall by reason of this present act have the like and 
the same authority an^bility from henceforth, (upon indictment of 
such forcible entries or forcible withholdings before them duly found), 
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to give like restitution of possession unto tenants for term of years, 
tenants by copy of court-roll, guai'dians by knights’ service, tenants by 
elegit, statute-merchant, and staple, of hinds or tenements by them so 
holden, which shall be entered upon by force, or holden from them by 
force. 


Indictment for a forcible Entry into a Freehold^ on Stat. 5 B, 2, 

c, 8. 

* Middlesex, to wit:—^’Fhe jurors for our lady the Queen upon their 
oath present, that one J. N., late of the parish of B, in the county of 
M., on the third of August, in the fourth year of the reign of our 
sovereign lady Victoria, in the parish aforesaid, in the county afore¬ 
said, was seised in his demesne as of fee of and in a certain messuage, 
with the appurtenances there situate and being; and the said J. N., 
being so seised thereof as aforesaid, J. S., late of the parish 
aforesaid in the county aforesaid, labourer, afterwards, to wit, 
on the day and year last aforesaid, in the paiish aforesaid, in the 
county aforesaid, into the said messuage and appurtenances afore¬ 
said, with force and arms, and with strong hand, unlawfully did 
enter, and the said J. N. &*om the peaceable possession of the said 
messuage, with the appurtenances aforesaid, then and there with force 
of arms, and with strong hand, unlawfully did expel and put out; and 
the said J. N. from the possession thereof so as aforesaid, with force and 
arms, and with strong hand, being unlawfully expelled and put out, 
the sjiid J. S from the aforesaid third day of August, in the year afore¬ 
said, until the day of the t^kptig of this inquisition, from the posses¬ 
sion of the said measuage, \mh the appurtenances aforesaid, with force 
and arms, and with strong hand, unlawfuU}''and inj\iriously then and 
there did keep out, and still doth keep out; to the great damage of the 
said J. N., against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. See the precedents^ 4 Went. 149 ; 6 Went. 403, 428. The 
premises must he described with the same certainty as in a declaration 
in ejectment, on account of the restitution which follows conviction. If 
the estate J. N. hud in t/ie premises were not a fee simple, hut an estate 
in tail, or for life merely, describe it as such. See Beg. v. Bowser, 8 
Bowl. P. (J. 128. 

Imprisonment, and ransom at the Eing*s will. 5 R. 2, c. 8. 

Evidence. • 

The prosecutor must prove:— First, that he was seised in fee of the 
premises in question, at the time of the forcible entry ; and proof 
that he was in the actuaf occupation of the premises, or in the percep¬ 
tion of the rents and profits, is sufficient prima fe^cie evidence of his 
seisin. Sw Jayne v. Price, 5 Taunt. 326; 1. Marsh, (58. This pre¬ 
sumption, however, may be rebutted, either by direct evidence 6f his 
having a less estate, or evidence of circumstances from which the 
jury may presume it. fh. But it is immaterial whether the egtate 
thus proved be an estate by right or by wrong j for, even if the' de¬ 
fendant have a right of entiy, still his asserting that ri^ht “ with 
strong hand or with multitude of people,” isvquallvan oftence with¬ 
in the statute as if he had no right. The statute, however, does not 
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extend to a case where the party ousted had the hare custody of the 
premises for the defendant; 1 JUawk. e. 64 s. 32 ; but it extends to 
the forcible ouster of one joint tenant, or tenant in common, by an¬ 
other. Id. 8. 33. It may be considered a good general rule, also, that 
the statute extends to all hereditaments, to which the defendant, if 
he had a right, might have asserted that right by a peaceable entry. 

Secondly, the prosecutor must prove the forcible entry. An entry 
“ with strong hand,** or “ with multitude of people,’* is the ofience 
'described in the statute.’ Therefore, an entry by breaking the doors 
or windows, &c., whether any person be in the house or not, especially 
if if be a dwelling-house, is a forcible entry within the statute. See 
1 Hawk. c. 64, s. 26. So, an entry where personal violence is done to 
the prosecutor, or to any of his family or servants, or to any per¬ 
son or persons keeping the possession for him, Id. s. 26, or even 
where it is accompanied with such threats of personal violence, 
(either actual, or to be implied from the actions of the defendant, or 
from his being unusually armed or attended, or the like), as were 
likely to intimidate the prosecutor or his family, &c., and to deter 
them from defending their possession; Id. ss. 27, 20, 21 ; Milner 
V. Maclean, 2 C. 4' P* 17, is a forcibly entry within the statute. But 
an entry by an open window, or by opening the door with a key, or 
by mere trick or artifice, such as by enticing the owner out and then 
shutting the door upon him, or the like, without further violence. 
Com. Dig., Fore. Ent. (A. 3) y 1 Hawk. c. 64, s. 26, or if effected by 
threats to destroy the owner’s goods' or cattle merely, and not by 
threats of personal violence, 1 Hawk. c. 64, s. 28, is not deemed a for¬ 
cible entry. A mere trespass will not support an indictment for a 
forcible entry ; there must be such force, or show of force, as is cal¬ 
culated to prevent resistance, M. v. Smyth, 6 Cl 4 P’ 201. If, how¬ 
ever, Avhilst the owner is out of his house, the defendant forcibly 
withhold him from returning to it, and in the meantime send persons 
to take j'ossession of it peaceably, this is said to be a forcible entry. 1 
Hawk. c. 64, s. 26. * Also, W'hero a party having right, and whose en¬ 
try is congcable, enters or makes claim, and the other party afterwards 
continues to hold possession by force ; this is considered a forcible 
entry in the party so holding ; because his estateiis defeated by the 
entry or claim, and his continuance in possession is deemed a new 
entry. Id. s. 22, 34 ; Co. Lit. 261. 

where the party entering has in fact no right of entry, all persons 
in his company, as well those who do not use violence as those who do, 
are equally guilty,; but if he have a right of entry, then those ohl}’^ 
who use or wreaten violence, 3 ''J5ac. Abr., Fore. Ent. (B.), or who 
. actually abet those who do, are ^ilty. A wife may be guilty of a 
forcible entry into the dwelling-house of her husband, and other per¬ 
sons also, if they assist her in we force, although her entry in itself is 
lawful. B. V. Smyth, 1 M. SiBob. 166; 5 C. P. 201. 

Thirdly, as to the expulsion ; it is necessary to prove the expulsion, 
and that the prosecutor is still kept out of possession, merely for the 
purpose*of obtaining restitution ot the premises; 1 Hawk. c. «.41 ; 
but it is no part of the offence described by the statute whicn men¬ 
tions a forcible entry merely. An^ it may be necessary here to ob¬ 
serve, that no restitution shml be awarded, if the defendant have been 
permitted to remain quietlj,in possession for three years, previously to 
the finding of the indictment, 01 El. c, 11. 

D D 
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In all cases which admit of restitution, the prosecutor has a direct 
interest in the verdict, and therefore was not, until -the stat. 6 7 

Viet, €. 85, a competent witness. R. v, Beavan, Ry, M, N. P, 242: 
R. V. Williams^ 4 Man. 4* R> 471 ; 9 B. dif C, 549. 

A judge at the assizes may, in his discretion, refuse to award resti¬ 
tution, after an indictment for forcible entry and detainer has been 
found by a gi'and jury; and the court of Queen’s Bench will not re¬ 
view his decision. Reg. v. Harland^ 2 M. 4 72o5.141: S. C., 8 Ad. 4 
Ell. 82G; 1 Per. 4 P. 93. As to the form of a writ of restitution, 
see DaU. c. 182. 


Indictment for a Forcible EnJtry into a Leasehold^ on Stat. 21 J. 

1, e. 15. 

This may he the same as the last precedent^ mth such alterations only 
as are necessary to adapt it to a term for years^ tenancy by copy of cmrt 
roily or tenancy by clegity statute-merchanty and staple, as :—that 
J. N., late of &c. &c., was possessed of a certain inessuag<5 with the 
appurtenances, there situate and being, for a certain term of years, 
whereof divers, to wit, ten ycara, were then to come, and are still 
unexpired: and the said J. N. being so possessed thereof, tS’c. t^c. as 
in the last precedent. The evidence is the same as in the last case, ex¬ 
cept merely in the proof of the estate the prosectetor had in the 2 ?remises. 


Indictment for a Forcible Detainer, on Stat. 8 II, 6, c, 9, or 21 J'. 1, 

c. 15. 

The same as in the last two precedents respectively, to the end of the 
statetnent of the seisin or possession; then proceed thus’] :—aw<#‘the said 
J. N. being so seised [or possessed! thereof, J. Sf, late of the parish 
aforesaid, in the county aforesaid, labourer, afterwards, to wit, on the 
day and year aforesaid, at the parish aforesaid, in the county afore¬ 
said, into the said messuage, with the appurtenances aforesiiid, un¬ 
lawfully did enter, and tlio said J. N. from the peaceable possession 
of the said messuage, with the appurtenances aforesaid, then and 
there unlawfully did expel and put out; and the said J. N. from the 
possession thereof so as aforesaid being unlawfully expelled and put 
out, the said J. S., from the said third day of August, in the year 
aforesaid, until the day of the taking of this inquisition, from the 
possession of the said messuage, with the appurtenances aforesaid, . 
with force and arms, and with strong hand unlawfully and injuri¬ 
ously then and there did keep out, and the said messuage with the 
appurtenances and the possession thereof then and there unlawfully 
and forcibly did hold, and still doth hold, from the said J. N.; to the 
great damage of the said J. N., against the form of the statut<^in such 
case made and provided, and against the peace of our lady th^Queen, 
her crown and dignity. 

Evidence. 

Prove the seisin or possession, as in the two former cases. Prove 
an entiy; whether peaceable or not is immaterial. Proof of the ex- 
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pulsion, which ex vi termini implies force, is not material, as the gist 
of the offence is the forcible detainer merely. Holding the premises 
from the prosecutor force, however, must be proved: and the same 
violence or terror which will make an entry forcible, will also make 
a detainer forcible. 1 Hawk. c. 64, #.S0; 1 Russ. 311. But merely 
refusing to go out of the house; 1 Hawk. c. 64, s. 30; or a tenant at 
will denying possession to his lessor; or a man keeping out of his 
land, by force, a person claiming common upon it; Com. Eig.^ Fore, 
Det, (li. 2); is not a'forcible holding within the meaning of the 
statutes. See B. v. Oakley, 4: £. & Ad. 307 : B. v. Wilson, 3 Ad, Sc 
Ell. 817. 


Indictment for a Forcible Entry and Detainer at Common Law. 

Middlesex, to wit;—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
gentleman, K. T., of the same parish, caipenter, and L. W., of the 
same parish, labourer, together with divers other persons, to the 
number of six or more, to the Jurors aforesaid unknown, on tlie third 
day of August, in the ninth year of the reign of our sovei*eign lady 
Victoria, with force and arms, to wit, with pistols, swords, sticks, 
staves, and other offensive weapons, at the parish aforesaid, in the 
county aforesaid, into a certain bam and a certain orchard there 
situate and being, and then and there in the possession of one J. N., 
unlawfully, violently, forcibly injuriously, axid with a strong hand, 
did enter; and the said J. K. T., aiid L, W-, together with the 
said other evil-disposed pemons, to the jurors aforesaid unknown, as 
atbresuid, then and there, ■with force and arms, to wit, with pistols, 
swords, sticks, staves, and other offensive weapons, unlawfully, vio¬ 
lently, forcibly, injuriously, and with a strong hand, the said J. N. 
from tjic possession of the said bam and orchai'd did expel, amove, 
and put out; and the said J. N. so as aforesaid expelled, amoved, and 
put out from the possession of the said bam and orchard, then and 
there with force and arms, to wit, with pistols, swords,sticks, staves, 
and other offensive weapons, unlawfully, violently, forcibly, injuri¬ 
ously, and with strong hand, did keep out, and still do keep out, and 
other wrongs to the said J. N. then and there did : to the great da¬ 
mage of the said J. N., and against the peace of our lady the Queen, 
her crown and dignity. There is no dmtbt an indictment will lie at 
common law for a forcible entry ; although it is generally brought on the 
acts of Parliament. Per Wilmot, J., in R. v. Bake,Q Burr. 1731. 

This is a misdemeanor at common law. 

Evidence. 

The evidence of the forcible entry, upon this indictment, must be 
stronger than is required to support an indictment on the statutes; 
that ^ to say, there must be proof of such a force as constitutes a 
public breach of the peace. B. v. Wilson, 8 T. B. 367. And see B. 
V. Bake, 3 Burr. 1731. 

It is not necessary to set forth ot prove the particulars of the pro* 
secutoris estate in the messuage, &c., because in this case there is no 
restitution: stating that, J. N. was possessed, and proving his pos¬ 
session, will be sufheient. R. v. Wilson, 8 T. R. 367. For the same 

n o2 
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reason, it does not seem to be necessary to prove the expulsion or 
detainer, unless where the prosecutor has failed to prove the entry to 
have been forcible. {See ante,p. 601). 

Sect. 4. 


CHALLEXaE TO FIOHT. 


Indictment for sending a Challenge. 

Middlesex, to wit:—The jurors for our lady the Q,ueen upon their 
oath present, that J. S., late of the parish of B., in the county 
of M., gentleman, being a person of a turbulent and quarrelsome 
temper and disposition, and contriving and intending not only to 
vex, injure, and disquiet one J. N., and do the said J. N. some 
grievous bodily harm, but also to provoke, instigate, and excite the 
said J. N. to break the peace, and to fight a duel with and against 
him the said J. S., on the third day of August, in the ninth year 
of the reign of our sovereign lady Victoria, at the parish aforesaid, 
in the county aforesaid,* wickedly, wilfully, and maliciously did 
write, send, and deliver, and cause and procure to be wiitten, sent, 
and delivered, unto him the said J. N. a certain letter and paper 
writing, containing a challenge to fight a duel with and against him 
the said J. S., and which said letter and paper %vriting is as follows, 
that is to say, \here set mit the letter^ with such innuendos as mag 
be necessaryy. to the great damage, scandal, and disgrace of the 
said J. N., in contempt of our lady the Queen and her laws, and 
against the peace of our lady the Queen, her crown and dignity. 
{2nd Count .)—And the jurors aforesaid, upon their oath aforesaid, 
do further present, that the said J. S., contriving and intending as 
aforesaid, afterwards, to wit, on the day and year aforesaid, with 
force and arms, at the parish aforesaid, in the county aforesaid, 
wickedly, wilfully, and maliciously did provoke, instigate, excite, 
and challenge the said J. N. to fight a duel with and against him 
the said J. S.; to the great damage, scandal, and disgrace of the 
said J. N., in contempt of our lady the Queen and her laws, and 
against the peace of our lady the Queen, her crown and dignity. 

Fine or imprisonment, or both. {See the precedents, Cro. Circ. 
Com. 102—104 ; 4 Went. 316 ; 6 Went. 386—461; and see R. v. 
Phillips, 6 East, 464). From the ahemeprecedent an indictment maybe 
readily framed against the person who ddivered the challenge. 

Eddence. 

Give the letter in evidence, and prove the handwriting. Prove also 
the delivery of it to J. N. Where the letter containing the challenge 
was put into the post-of&ce in the county of Middlesex, to be delivered 
to the prosecutor in another county, Lord Ellenborough held, that the 
party might be indicted in Middlesex: for sending the challenge is 
the offence; whether it reach the person to whom it is sent or not 
is immaterid. B. v. WilUamSy 2 Camp. 60^ 

Provocation, however great, is no excuse or justification on tiie 
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part of the defendant, R, r.'Riee, 3 Eastf 681, however it may weigh 
with the 0001 ^; in apportioning the punishment. 

Indictment for provoking a Man to send a Challenge, 

Proceed as in the last precedmt to the*, and then th%is~\ —wickedly, 
wilfully, and maliciously, did utter, pronounce, declare, and say 
to, and in the presence and hearing of, the said J. N., the^ words 
following, that is to^say:—^‘‘You are a scoundrel and a liar, and 
I shall take care to’ let the world know that you arc sowith 
hitcnt to instigate, excite, and provoke the said J. N. to challenge 
him the said J. S. to fight a duel with and against him the said 
J. N.; to the great damage, S^c.y as in the last precedmt. If 
there be any doubt as to the usordsy lay them differently in different counts ; 
and add a general county not setting out the wordsy but merely charging 
the defendant with having used threats and opprobrious language to the 
prosecutory with intent, ^c. 

Fine or bnprisonment, or both. See R, v, PhUlipSy 6 East, 464. 

Evidence, 

Prove the words. {See antey p, 102 ). And give evidence of circum¬ 
stances from which the jury may infer the defendant’s intent, if 
such intent do not sufficiently appear from the words proved. See 
R, V. PhillipSy^ Easty 470; {antey p, 122). 


Sect. 6. 

TIIREATENINO LETTER. 


Statute, 

7 •J' 8 Cr. 4, c. 29, s. 8]—Enacts, that if any person ffiali 
knowingly send or deliver any letter or writing demanding of any 
person, with menaces, and without any reasonable or probable cause 
any chattel, money, or valuable security; or if any person shall 
accuse or threaten to accuse, or shall knowingly send or deliver any 
letter or writing accusing or threatening to accuse, any person of 
any crime puni^able by law with death, transportation, or pillory, 
or of any assault wdth intent to commit any rape, or of any attempt 
or endeavour to commit any rape, or of any infamous crime, as 
hereinafter defined 9), with a view or intent to extort or gain 
from such person any chattel, money, or valuable security; every 
such offender shall be guilty of felony, and, being convicted thereof, 
shall be liable, at the discretion of the coui’t, to be transported be¬ 
yond the seas for life, or for any term not less than seven years, or to 
be imprisoned for any term not exceeding four years, and, if a mole, 
to be once, twice, or thrice publicly or privately whipped, (if the 
court shall so think fit), in addition to such imprisonment. 

Sect. 9.— Definition of an infciffnousCrime,~\ —And for defining what 
shall be an infamous crime within the meaning of this act, be it 
enacted, that the abominable crime of buggery, committed either 
with mankind or with* beast, and every assault with intent to com¬ 
mit the said abominable crime, and every attempt to endeavour to 
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commit the said abominable crime, and every’solicitation, persnasion, 
promise, or threat oiFered or made to any person, whereby to move 
or induce such pei*8on to commit or permit the said abominable 
crime, shall be deemed to be an infamous crime within the meaning 
of this act. 

Indictment for sending or delivering a Letter demanding Moneg, S^c. 

Middlesex, to wit;—The jurors for our lady the Q,ueen upon their 
oath i>resent, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, knowingly and feloniously did send send or deliver*^) 
to one J. N. a certain letter, (“any letter or writing**\ directed to 
the said J. N., by the name and description of Mr. J. N*. demanding 
money (“money, ehattely or vahiahlc security**') from the said J. N., 
with menaces, and without any reasonable or probable cause; and 
which said letter is as follows ; that is to say, h&re set owt the letter 
verbaiiniy'. against the form of the statute in such case made and pro¬ 
vided, and against the peace of our said lady the Q,uecn, her crown 
and dignity. The letter must be set out in the indictment, {see R. v. 
Lloyd, 2 East, P, G. 1123), and care must be taketi to set it out correctly, 
for a variance would be fatal. {See ante, p. 102). 

Pelony, transportation for UJe, or not less than seven years, or imr 
prisonment, {with or without hard labour for the whole or any part of 
the imprisonment, and with or without solitary confinmnent, 7 8 (7. 4, 

c. 29, s. 4, {ante,p. 189), smh confinemtnt not exceeding one month at 
any one time, nor six months in any one year, 7 TV. 4 4' 1 Viet. c. 90, 
s. 6, {ante,p. JG9) ), not exceeding four years; and, if a male, to be 
one, twice, or thrice publicly or privately whipped, in addition to the im¬ 
prisonment, if the court shall think fit. 7 8 G. 4, c. 29, s. 8. 

This ofieme is not triable at any quarter sessions. 6 6 Viet. c. 38, 

s. 1, (ante, p. 69). 

Eoidence. 

Give the letter in evidence, and prove it to have been sent or de¬ 
livered by the defendant, as charged in the indictment. 

Knowingly and fdoniously did send.'] —Prove that the defendant 
dropped the letter in a place where he knew the prosecutor would 
come, and that it was picked Tip by another person, and by him de¬ 
livered to the prosecutor; R. v. Lloyd, 2 EaM, P. G. 112.3; R. v. 
Wagstaff, R. R. 398; or that the letter is of the handwriting of 
the defendant, and that it came to tho prosecutor by the post; R. v. 
Jleming, 2 East, P. G. 1116; and see R. v. Jepson, Id. 1115; has been 
holdon sufficient evidence of a sending by the defendant. So, where 
the prosecutor, having received such a letter, traced it to a woman 
who was in the habit of going of errands for the prisoners in New¬ 
gate, and she proved that she received it from the defendant, then a 
prisoner in Newgate, to put in the post-office, and the servant of'the 
post-office proved that the letter in question was brought to the office 
by the last witness, and forwarded jpi the regular course ; this was 
holden sufficient evidence, not only of the sending by the defendant, 
but that he also knew its contents. B. v. Girdwood, 2 East, P. G. 
1120; 1 Leach, 142. And sending the letter'to A. in order that he 
may deliver it to B., is a sending to B., if the letter is delivered by 
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A. to B. R. V. Paddle^ R. iSf R. 484. So, the leaving a letter directed 
to A., neai’ A.’s house, with an intention that it should not only reach 
A., but B. also, was Iield to be a sending of it to B., by whom’ it was 
afterwards seen. Reg. v, Grimwade^ 1 C.S^K. 692. Where the only 
evidence of sending a threatening letter was the declai’ation of the de¬ 
fendant, that he should never have written it but for W. G., it was 
holdcn insufficient. R. v. Howe^ 7 6’. iSf P, 268. A delivery of a 
letter w’as not within the fonner statutes on this subject; R. v. 
Hammond^ 2 East^ P. G. ] 110; 2 Leach^ 499 ; but a delivery of it, with 
a knowledge of its contents, is within the express terms of the pre¬ 
sent act. 

A certain Letter, —The words in this statute are “ any letter 

or writing,” and therefore the decisions upon the former statutes on 
this subject arc inapplicable to the present. 

A material variance between the letter set out and that produced 
in evidence wdll he fatal. (/Slee ante^p. 102). 

In R. v.HainCf ^G. Sp P. 105, Jiollandy B., ordered the letter to be 
deposited in the hands of the clerk of the peace, in order that the de¬ 
fendant’s witnesses might inspect it before the trial. 

Demanding Money .']—“ Any chattel, money, or valuable security.” 
tSee 7 4’ c. 29, s. 6, {ante, p. 21.3). If there he any doubt 

which of two or three things he demanded, it may he stated dif¬ 
ferently in different counts. Where the letter contained a request 
only, hut intimated that, if it Avere not complied with, the writer 
would publish a certain hbed then in his possession, accusing the 
prosecutor of murder: this was holden to amount to a demand. R. 
v. Rolnnson, 2 Leach, 749; 2 East, P. C. 1110. A mere request, 
however, such as asking charity or the like, without imposing any 
conditions, would not come within the meaning of the word de 
mand*” in the statute. Per Duller, J., in R. v, Robinson, supra. 
The demand must he with menaces, and without any reasonable or 
probable cause, .and it will he for the jury to consider whether the 
letter does expressly or impliedly contain a demand of this descrip¬ 
tion. The words “ without any reasonable or probable cause” apply 
to the dem.ind of money, and not to the accusation threatened by 
the defendant to be made against the prosecutor; and it is therefore 
immatorial whether that accusation be true or not. Reg. v. Ifamilton, 
1 G. K. 212 : see R. v. Gardner, 1 G. 6; P. 4?9, {ante, p, 201). 

Where an anonymous letter stated that the writer had overheard 
certain pei*sons agree together to do an injury to the person or pro¬ 
perty of the prosecutor, to whom the letter was sent, and that if 
thirty sovereigns were laid in a particular place, the writer would 
give such information as would frustrate the attempt; this was holden 
not to be a thi'eatening letter within the statute 7 8 6r. 4, c. 29, 

s. 8.; although it appeared that the letter was a mere device to de¬ 
fraud the prosecutor of thirty sovereigns. R. v. Pickford, ^C, 

P. 227. 


Indictment for threatening to Accuse a Man of a Crime, uoUh 

.» Intent, SfC. 

Commencement as in the last precedent ]—^in the county afore- 
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said, feloniously did threaten one J. N. to accuse accuse^ or 
threaten to accuse'*) him the said J. N., of having'attempted and 
endeavoured to commit the abominable crime of sodomy with the 
said J. S., (“ any crime punishable by law with deaths transporta- 
tioHy or pilloryy or of any assaidt with intent to commit any rape, or of 
any attempt or endeavour to commit any rape, or of any infanwus 
crime**)y with a view and intent thereby then and there to extort 
and gain money (^^chattely moneyy or valuable security from the said 
J. N.; against the form of the statute in such case made and pro¬ 
vided, and against the peace of our lady the Queen, her crown and 
dignity. It is not necessary to deicribe the accusation in strict techni¬ 
cal language; see B. v. Tuckery 1 Mood. C. C. 134. The indictment 
must allege that the defendant threatened to accuse the prosecutor. See 
R. v. Dunlcley, 1 Mood. C. C. 90, {anteyp. 264.) 

Felony. 6^^ G. 4, c. 29, s. 8. See the last precedent. 

Evidence. 

Prove the threat or accusation, and the intent. 

The indictment must state that the defendant threatened J. N., 
and it must be proved that the threat was made use of to him, R. v. 
TJunklepy 1 Mood. C. G. 90. It would seem, however, that if the 
threat were made to a third person, witli the intent that lie should 
communicate it to J. N., it would support this allegation. B. v. 
Paddlcy R. Sf R. 484. It must be a threat to accuse, or an accus<i- 
tion: if *1. N. be indicted, or in custody for an offence, and the de¬ 
fendant threaten to procure witnesses fo jnove the charge, it will not 
be a threat to accuse within the meaning of the statute. R. v. Gill, 
1 Arch. P. A. 302. Where it was doubtful fi*om the letter what 
charge was intended, parol evidence was admitted to explain it, and 
the prosecutor proved, that, having asked the prisoner what he meant 
by certain expressions in the letter, the prisoner said that he pieant 
that the prosecutor had taken indecent liberties with his person: 
the judges held the conviction to be right. R. v. Tucker, 1 Mood. 
C. C. 134. 

The intent must be proved as laid; a variance will be fatal. 
Where the intent laid was to extort money, and the intent proved 
was to extort a bill of exchange, it was holden a fatal variance. B. 
V. Majory^ East, P. G. 1118. If the intent do not appear suffi¬ 
ciently from the accusation or threat itself, it must be proved by 
circumstances from which the jury may fairly presume it. {See ante, 
p. 104). 


Indictment far sending a Letter, threatening to Accuse, with 

Intent, 

Gommencement as ante, p. 606, to the aMerisk ~\—threatening to 
accuse him the said J. N., {** accusing or threatening to accuse**), of 
having, [^c., as in the last precedent to the words'] from the said J. N., 
and whi^ said letter is as follows, that is to say, {here set out the 
letter verbatim] : against the form ,of the statute in such case made 
and ])rovided, and against the peace of our lady the Queen, her crown 
and dignity. An indictment for sending a letter threatening to accuse 
a man of an infamous crime, need not specify such crime, for the 
specife crime the defmdant threatened to charge might intentionally be 
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left in donht. R. v. Tncfcer, 1 Mood. C. C. 134. Care must he taken 
to set mt the letter eorredlg. 

Felony, See the lastprecedmt but one, 7 8 Cr. 4, c. 29, s, 0. 

• 

Evidence. 

Prove that the defendant sent or delivered the letter, as directed 
ante^ p. GOO. Whether the letter amounted to a threat to accuse the 
prosecutor of the offence mentioned, is a fact to be determined by 
the jury. See R. v. Girdwood, 2 Eojstj P. C. 1121; 1 Leach^ 142. 
If it does not appear from the letter itself of what offence the de¬ 
fendant threatened to accuse the prosecutor, the defendant’s decla¬ 
ration of the meaning of the letter may bo given in evidence to ex¬ 
plain it. R. V. Tucker^ 1 Mood. C. C. 134. 

The intent must also be proved, us in the last case ; and in order 
to prove the intent, other letters received by the prosecutor from the 
defendant upon the same subject may be given in evidence. 


SUNDlXn A LETTER THREATENING TO KILL OR BURN, &C. 


Statute. 

4 6r. 4, c. 54, s. 3 —Letter threatening to hurn\ —Enacts, that from 
and after the passing of this act, it any person shall knowingly and 
wilfully send or deliver any tetter or writing, with or without any 
name or signature subscribed thereto, or with a fictitious name or 

signature.threatening to kill or murder any 

of his Majesty’s subjects, or to burn or destroy his or their houses, 
out-honscs, bams, stiicks of corn or grain, hoy, or straw, .... 

. . or shall procure, counsel, aid, or abet the commission of the 

said offence, ....... every person so offending being 

thereof lawfully convicted, shall be adjudged guilty of felony, and 
shall be liable, at the discretion of the court, to be transported beyond 
the seas for life, or for such term, not less than seven years, as the 
court shall adjudge, or to be imprisoned only, or to be imprisoned 
and kept to hard labour in the common gaol or house of correction 
for any term not exceeding seven years. [^Repealed hy 7 8 G. 4. e. 

27, s. 1, except so for as relates to tha offence above mentioned.'] 

Indictment. 

Commencement as ante, p. GOG]—in the county aforesaid, know¬ 
ingly, wilfully, and feloniously, did send send or deliver^') to one 
J. Jf. a certain letter, (“ letter or writing*^) without any name or 
signature [or, “ with a certain fictitious name” or, “ signature,” “ to 
wit, the name,” or “ signature” ** of P. L.,” or, “ with the name” 

or “ signature” “ of-^”3 thereto subscribed, directed to the said 

J. N*., by the name and description of Mr. J. N., threatening to kill 
and murder the said J, N., a subject of our lady the Q,ucen then 
and there being, [or, “ threateiyng to bum and destroy the houses, 
out-houses, bams, stacks of corn and grain, hay and straw, (or any of 
them)y the property of the said J. W., a subject of our lady the Queen 

'* D D 3 
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then and there being”] which said letter is as follows, that is to say, 
\here set out the letter verbatim^ ; against the form of the statute in 
such case made and provided, and against the peace of onr lady the 
Queen, her crown and dignity. 

Felony^ transportation for lifcy or not less than seven yearsy or im¬ 
prisonment with or without hard labour^ not exceeding seven years. 4 

O. 4, c. 54, s. 3. 

This offence is not triable at any quarter sessions. 5 6 Viet. c. 38, 

s. 1, (ante, p. 69). 

Evidence. 

Prove that the defendant sent or delivered the letter to J. N., as 
directed ante, p. 606. 

The words in the former acts were, “ a letter without a name, or 
with a fictitious name,” but the words in this statute are, “ any let¬ 
ter or writing, with or withotit a name or signature subscribed 
thereto, or with a fictitious name or signature.” Upon the old 
acts, it was holden, that a letter signed with initials merely, w'as a 
letter without a name within the meaning of them. R. v. Reibinsony 
2 E<zsty P. C. 1110 ; 2 Lcachy 749. It would also seem to be a letter 
with a signature within the meaning of the present act. A letter 
signed with the real name of the writer would not have been within 
the former acts. Even where a letter without a name w’as written in 
an undisguised hand, to a person who well knew the writer’s hand¬ 
writing, and it related to raattei’s then in dispute between them, as it 
appeared evident from circumstances, that the defendant, although 
he did not actually sign the letter, had no intention to conceal him¬ 
self, the judge held that the letter was*not within the statute. R. v. 
Hcmingy 2 Easty P. (7.1116. But a letter with a real name or signa¬ 
ture would, as it seems, come within the meaning of the present act. 
Sending a letter to A. B., threatening to burn a house of which he 
w’as owner, but let by him to and occupied by a tenant, was held not 
to be an offence within the statute. Reg. v. BurridgCy 2 M. ^ Rcb. 
296 : sed quare ; see Reg. v. GrimwadCy \ G.&; K. 692. 

A material variance between the letter set out and that produced 
in evidence w'ill be fatal. {Sec ante, p. 102). 

Where the threat is to kill or murder, it is for the jury to say 
whether the latter amounts to a threat to kill or murder. R. v. 
Girdwoody 2 Ea^t, P. G. 1121 ; 1 Leachy 142 ; R. v. BouchoTy 4 G. 

P. 663 ; R. V. TyleTy 1 Mood. G. G. 428. 

Upon an indictment on the repealed stat. 9 <?. 1, c. 22, the words 
of wdiich w^ere, “ to burn the dwelling-house, out-houses,” &c., 
where the writer of the letter threatened to burn the prosecutor’s 
mill and to do all the injury he was able to his farms, and the pro¬ 
secutor proved that he had no mill at the time, but that he had farms, 
and buildings upon them^; the judges held clearly, that, as to the 
mill, the letter was not within the statute; and the majority of the 
judges held, that, even as to the farms, as the letter did not neces¬ 
sarily imply that the injm*y to them was to be effected by fire, it was 
iu)t within the act. R. v, Jepsony 2 Easty P, G. 1116. Neither 
would this threat as to the farms satisfy the term “ destroy” in this 
statute. 
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Sect. 6. 


XJBEL. 


Statute, 

a S{ 7 Viet, c. 96, s, 3~Puhlication or Suppression of Libel with In¬ 
tent to extort Money, j—Enacts, that if any person shall publish or 
threaten to publish any libel upon any other person, or shall directly 
or indirectly threaten to print or publish, or shall directly or in¬ 
directly propose to abstain from printing or publishing, or sliall 
directly offer to prevent the printing or publishing, of any matter or 
thing touching any other person, with intent to extort any money or 
security for money, or any valuable thing, from such or any other 
person, or with intent to induce any person to confer or procure for 
any person any appointment or office of profit or trust, every such 
offender, on being convicted thereof, shall be liable to be imprisoned, 
with or without hard labour, in the common gaol or house of correc¬ 
tion, for any term not exceeding three years; Provided always, that 
nothing herein contained shall in any manner alter or affect the law 
now in foi*ce in respect of the sending or delivering of threatening 
letters or writings. 

Sect. 4 —Punishment for false defamatory Liher\ —Enacts, that if 
any person shall maliciousl,^ publish any defamatory libel, knowing 
the same to be false, every such person, being convicted thereof, shaU 
be liable to be imprisoned in the common gaol or house of correction, 
for any term not exceeding two ye.ars, and to pay such fine as the 
court shall award. 

S«ct. 6 —Punishment for defamatory Lihel] —Enacts, that if any 
person shall malicioiisly publish any defamatory libel, every such 
j)erson, being convicted thereof, shall be liable to fine and imprison¬ 
ment, or both, as the court may award, such imprisonment not to 
exceed the tenn of one year. 

Sect. 6 —Proceedings on Trialof IndictmentorInformation'] —Enacts, 
that on tint trial of any indictment or information for a defamatory 
libel, the defendant having pleaded such plea as hereinafter mentioned, 
the truth of the matters charged may be inquired into, but shall not 
amount to a defence, unless it was for the public benefit that the said 
matters charged should be published; and that to entitle the defend¬ 
ant to give evidence of the truth of such matters charged as a defence 
to such indictment or information, it shall be necessary for the de¬ 
fendant, in pleading to the said indictment or information, to allege 
the truth of the said matters charged, in the manner now required in 
pleading a Justification to an action for defamation, and further to 
allege that it was for the public benefit that the said matters charged 
should be published, and the particular fact or facts by reason whereof 
it was for the public benefit tli§t the said matters chafed should be 
published ; to which plea the prosecutor shall be at liberty to reply 
generally, denying th§ whole thereof; and that if after such plea the 



612 




defendant shall be convicted on such indictment or information, it 
shall be competent to the court, in pronouncing sentence, to consider 
whether the guilt of the defendant is aggravated or mitigated by the 
said jplea, and by the evidence given to prove or to disprove the same: 
Provided always, that the truth of the matter charged in the alleged 
libel complained of by such indictment or information shall in no case 
he inquired into without such plea or justification ; Provided also, that 
in addition to such plea it shall be competent to the defendant also to 
plead a plea of not guilty ; Provided also, that nothing in this act 
contained shall take away or prejudice any defence under the plea of 
not guilty, which it is now competent to the defendant to make under 
such plea to any action or indictment or information for defamatory 
words or libel. 

Sect. 7 —Evidence to rehutprimd facie case of Pvblicaiion hy Ageni \— 
Enacts, that whensoever, upon the trial of any indictment or inform 
mation for the publication of a libel, under the plea of not guilty, 
evidence shall have been given which shall establish a presumptive 
case of publication against the defendant by the act of any other 
person by his authority, it shall be competent to such defendant to 
prove that such publication was made without his authority, consent, 
or knowledge, and that the said publication did not arise from w^ant 
of due care or caution on his part. 

Sect. 8——Enacts, that in the case of any indictment or 
information by a private prosecutor for the publication of any de¬ 
famatory libel, if judgment shall be giv.in for the defendant, he shall 
be entitled to recover from the prosecutor the costs sustained by the 
said defendant by reason of such indictment or information; and that 
upon a sj)ccial plea of justification to such indictment or information, 
if the issue be found for the prosecutor, he shall be entitled to recover 
from the defendant the costs sustained by the prosecutor by reason of 
such plea ; such costs so to be recovered by the defendant or piose- 
cutor respectively to be taxed by the proper officer of the court be¬ 
fore wnich the said indictment or information is tried. 


Indictment for a false defamatory Lihel. 

Middlesex, to wit:—^The jurors for our lady the Queen upon 
their oath present, that J. S., fate of the parisli of B., in the county 
of M., schoolmaster, contriving, and unlawfully, wickedly, and mali¬ 
ciously intending to injure, vilify, and prejudice one J. N., and to 
deprive him of his good name, fame, credit, and reputation, and to 
bring him into gi-eat contempt, scandal, infamy, and disgrace, on 
the third d^ of August, in the ninth year of the reign of bur sove¬ 
reign lady Victoria, with force and arms, at the parish aforesaid, in 
the counfy aforesaid, unlawfully, wickedly, and maliciously di<l wiite 
and publish, and cause and procure to be written and published, a 
fiUse, scandalous, malicious, and defamatory libel, in the form of a 
letter directed to the said J. N.. [or, if\the jnmication were in any other 
mannery omit the words, “ in the form,” &c.]], containing divers false. 
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scandalous, malicious, and defamatory matters and things of and 
concerning the said J. N., and of and concerning [(Sfc., here insert 
such of the subsets of the libel as it may he necessary to refer to by the 
innuendos, in setting out the libel; (see ante,p. 525)^, according to the 
tenor and effect following, that is to say, pit re set out the libel, toge¬ 
ther with such innuendos as may he necessary to render it intelligwle ; y 
(see ant€,p. 626)"], he the said J. S. then and there well knowing the 
said defamatory libel to be false ; to the great damage, scandal, and 
disgi’ace of the said J. N., to the evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

• Imprisonm^a not exceeding two years, and fine. 6 4’ 7 Viet. c. 96, 
s, 4. If the prosecutor fail to prove the scienter, the defmdant may 
nevertheless be convicted of publishing a defamatory libel, and punished 
by fine, or imprisonment not exceeding one year, or ^th. Id. s. 5, 
The defendant may plead, in addition to the plea of not guilty, that the 
matters charged were true, and that it was for the public benefit that 
they should be published, setting forth the particular facts by reason of 
which the publication was for the public benefit; and if, after such 
plea the defendant he convicted, the court may take the plea and evidence 
in support of it into consideration, in aggravation, or in mitigation. 
Id. s. 6. In the case of an indictment or information for libel by a pri¬ 
vate prosecutoi', the defendant is entitled to costs, if judgment be given 
for him ; and if the issue on a special plea of justification be proved 
for the prosecutor, he is entitled to the costs sustained by him by reason 
of such plea. Id. s. 7. As to the proof of libels published in news¬ 
papers, sec 38 G. 3. c. 78, ss^ 9, lO, 11,14, 17, (ante,p. 620). 

7%c offence of libel is not triable at any quarter sessions. 6 G Viet, 

c. 38, s. 1, (ante, p. 69). 

Before we consider the evidence in this case, it may not he unneces¬ 
sary to notice, shortly, the law relative to libels against private indi¬ 
viduals ; wc have already noticed seditious libels, (ante, p. 623), 
blasphemous libels, (ante, p. 532), and libels reflecting on the ad¬ 
ministration of justice, (ante,p. 587). 

A libel, in the sense under >vliich we are now to consider it, is a 
malicious defamation of any person, made public either by printing, 
wTiting, signs, or pictures, in order to provoke him to wrath, or ex¬ 
pose him to public hatred, contempt, or ridicule. 

In considering what writings are libellous, it may be necessary to 
premise, that, ivlicrevcr an action will lie for a libel, without laying 
special damage, an indictment will also lie. Also, wherever an action 
will lie for verbal slander, without lining special damage, an indict¬ 
ment w’ill lie for the same words, if reduced to writing and pub¬ 
lished. But the converse of this latter proposition will not hold 
good; fur an action or indictment may be maintained for words 
written, for which an action could not be maintained if they were 
merely spoken. Thorlcy v. Lord Kelly, 4 Taunt. 356. As, for in¬ 
stance, if a man write or print, and publish, of another, that he is 
a scoundrel, J*Anson v. Stuart, 1 T. B. 748, or villain. Bell v, 
Sfone, I B. P. 331, it is a libel, and punishable as such ; although, 
if this were merely spoken, it would not be actionable without special 
damage. 2 H. Bl. 531. But po indictment will lie for mere words, 
not reduced into writing. 2 Salk. 417 : R. v. Langley, 0 Mod. 126, 
unless they be seditious, (see ante, p, 524), blasphemous, (ante, p. 
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633), grossly immoral, or uttered to a magistrate in the execution 
of his office, (ante^ p. 688), or uttered as a challenge to fight a 
duel, or with an intention to provoke the other party to .send a cluil- 
lenge. { Antey p. ^05). 

1. An action will lie (without laying special damage) for all words 
spoken of another, which impute to him the commission of a crime 
punishable by law, such as nigh treason, murder, or other felony,' 
(wlipther by statute or at common lavr), forgery, perjury, suborna¬ 
tion of perjury, or other misdemeanor ; or even an offence punish¬ 
able merely by the custom of some particular place, if the words be 
uttered there. Com. Dig.^ Action on the Case for Defamation^ {D. 
1—10), {F. 1—7, 12—18). And see 3 Wils. 186; 2 Bl. 760, 
969; Cowp. 276 ; 2 Wils. 300 ; 6 T. R. 694 ; ^East, 93; 6 Id. 463; 
2 N. R. 335 ; 4 Price, 46 ; 7 Taunt. 431. But words imputing to 
a man an act, which (however immoral) is not punishable crimi¬ 
nally by law, cannot be made the subject of an action, without 
la^’ing special damage. See Com. Dig. uH supra, (F. 20) ; 3 Wils. 
187 ; 2 W. Bl. 750; 6 Bur. 2698 ,Qt.B. 691; 2 Ad. Ell. 1; 5 M. 
Si W.24\). 

2. An action will lie (without laying special damage) for all 
words spoken of another, which may have the effect of excluding 
him from society; as, for instance, to charge him with having an 
infectious disease, such as leprosy, the venereal disease, the itch, 
or the like. Com. Dig., Action on the case for Defamation (D. 

29). {F. 11, 10) , 2 Bur. 930. But charging him .with having had 
a contagious disease is not actionable ; for, as this relates to a time 
past, it is no reason why his society shopld be avoided at present. 2 
r./e.473. 

3. An action will lie (w'ithout laying special damage) for writing 
and publishinsr anything of a man which renders him ridiculous, 
2 Wils. 403; 1 W. Bl. 294, or contemptible. Lord Churchill v. 
Hunt, 2 B. Si Aid. 685 ; 4 Taunt. 355 ; Maegregor v. Thwaites, 4 D. 
Si R. 695 ; 3 B. Si G. 24: Parmiter v. Coupland, 6 M. S; W. 105*- 

4. An action will lie (without laying special damage) for words of 
a man, which may impair or hurt his trade or livelihood ; as, for in¬ 
stance to call a tradesman a bankrupt, a physician a quack, or a 
lawyer a knave, or the like. Finch, L. 186. See the several cases in 
Com. Dig. uhi supra ; (D. 22—27), 0P. 9, 10) ; Fitzg. 121 ; 2 W. Bl. 
750 ; 3 'Wils. 187,69 ; 2 Str. 898; 2 Stark. N. P.'Rep. 246, 297 ; 4 
Esp. 191 B. Si P. .372 ; 3 Bing. 184; 5 B. Si C. 160 ; 1 C. Si J. 
143 ; 2 Ad. Si E.2; 5 M. Si W. 249. 

5. Writings vilifying the characters of persons deceased are libels, 
and may be made the subject of an indictment; 6 Co. 125 a ; but the 
indictment in such a case must charge the libel to have been pub¬ 
lished with a design to bring contempt on the family of the deceased, 
or to stir up the hatred of the Q,ucen’s subjects against them, or to 
excite them to a breach of the peace, R. v. Topham, 4 T. R. 127, 
otherwise it cannot be maintained. 

6. Writings which tend to degrade, revile, and defame persons in 
considerable situations of power and dignity in foreign countries, may 
be proceeded upon here as libels, and the writers, publishers, &c. 
punished ; particularly when such wi? tings have a tendency to inter¬ 
rupt the pacific relations between the two countries. Per Lord EUen- 
horofugh, in R. v. Peltier, Holt on lAbel, 78, Sec. In the case just 
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cited, an information was filed against Peltier for a libel on Napoleon 
Buonaparte, then first consul of the French republic; and the de¬ 
fendant was convicted. See also R, v. D'Eon, 1 W. Bl. 517. 

7> And not only are libels upon individuals punishable by indict¬ 
ment, but writings also reflecting upon bodies of men, without men¬ 
tioning any one in particular, are likewise punishable as libels, if/ 
they tend to stir up the hatred of the Queen’s subjects against the 
members of the body generally, or to excite the individuals compos¬ 
ing the body to a breach of the peace. R» v. Osborne^ 2 Bamardiston, 
138,166. . 

Having now treated of the matter of a libel, it remains to say a 
few words upon the manner or form in which it is expressed. It is 
immaterial whether the libel impute crime, &c., to the prosc:cutor, in 
a direct manner, or indirectly, by such hints or modes of expression 
as are likely to convey the intended meaning to the person to whom 
the libel was published ; taking tlie words in the same sense in which 
the rest of mankind would ordinarily understand them, it is for the 
jury to say whether, in their minds, they convey the idea imputed. 
2 T. R. 20f;, per Bulkr, J. Therefore, where one man said of an¬ 
other that “ his character was infamous ; that delicacy forbade him 
from bringing a direct cliargc, but it was a male child who com¬ 
plained to him,” such words were understood to mean a charge of 
unnatural practice and to be sufficiently certain in themselves, with¬ 
out the aid of an innuendo. Woolnath v. Meadows^ 5 East, 463. 
So, if a man were to write or say of J. N., “ There is a vast differ¬ 
ence between my character and his ; I never robbed my master,” or 
the like : it would be the ^me as if he had directly charged J. N. 
with having robbed his master. See 2 Leo. 160 ; 1 Vent. 276 ; Gont. 
Dig., Action tm the case for Defamation, (E. 8). And the same 
wdiere the imputation is con veyca obliquely. Id. (E. 1), or indirectly. 
Id. (E. 7), or by way of question, Id. (E. 2), conjecture, Id, (E. 3), 
or exclamation, Id. (E. 6), or by irony, 1 Hawk. c. 73, s. 4, or the 
likft So, a defamatory writing, expressing one or two letters only of 
a name, is as much a libel, and punishable as such, as if it expressed 
the name in full, if it appear evident upon the face of the libel, from 
the context, &c., what name was meant, 1 Hawk. c. 73, s. 5, or if it 
appear from the evidence of persons acquainted with the parties, 
what person was meant by such initials or letters. 

As to the form of the indictment for libel generally, see ante, p. 623 
et seq. 

Eoidence. 

Prove the offence in the same manner as directed ante, p. '624. If 
the libel reflect on the chai’acter of a public officer or professional man, 
as such, it is not in general necessary to prove his appointment to the 
office, or admission to the profession, because that is almost in all cases 
cither directly or impliedly admitted by the libel itself; see4 T.R. 366; 
1 N. R. 196, 208 : Jones v. Stevens, 11 Price, 235 : Pearce v. Whale, 
5 Ji. <Sj- G. 38 ; and if it be not proof that he was in the habit of 
ac*ting as such officer or professional man, would in that case be suf¬ 
ficient ; but if the effect of the libel be to charge the prosecutor with 
having acted as such officer or, professional man, without a legal ap¬ 
pointment, as for instance, if a man libel a physician by calling him 
a quack, it seems necessary to prove the appointment or admission. 
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See Smith v. Tayhr^ 1 N. B. 196; 3 Bing. 432; 11 Moofe^ 308 ; 4 
M. ^ Sel. 648 ; I Ad. ^ E. 696. 

In addition to what hos already been mentioned, as to evidence on 
the part of the defendant, in the case of a libel, (a»^e, p. 638), the 
defendant, in the case of a libel against an individual, mav prove that 
the alleged publication of the matter complained of as libellous', was 
merely a communication in confidence, and without malice ; as, 
'where a master gives a correct character of a servant; Bvll. iV. jP,8 ; 
4 Burr. 2426 ; 1 T. R. 110; 3 Bos. % P. 687; where a neighbour 
gives what he conceives to be a correct character of the credit and 
solvency of a tradesman ; Bull. N. /*. 8; or where a client makes 
confidential representations injurious to an attorney’s professional 
character in the management of certain concerns, to other persons 
who are jointly interested in them with the client, 1 Camp, 227, or 
the like. Also, if a writing, although injurious to another’s character, 
be published, not maliciously or with intent to injure his chai’acter, 
but honti Jide for the purpose of investigating a fact in which the party 
making it is interested, it is not libellous. See Delmtg v. Jones, 4 
Esp. 191; Brown v. Croom, 2 Stark. N. P. C. 297: R. v. Bagley, 
A^r, 229 ; Fairman v. Ives, 1 D. ^ R, 252 ', 6 B. Sf Aid. 642. 

The defendant may allege and prove the trath of the libel, in the 
manner and subject to the conditions mentioned in the 6^7 Viet, e, 
96, «. 6 ; {ante, /i. 611. See also ante, p. 629). 


Indictment/o’!' a Lihel on an Attorney. 

Middlesex, to wit; The jurors for our lady the Q,ueen upon their 
oath present, that J. N., gentleman, at the time of publishing the 
false, scandalous, malicious, and defamatory libel hereinafter men* 
tioned, was, and long before, and from thence hitherto hath been, 
and still is, one of the attornies of the court of our lady the Queen 
before the Queen herself^ and in the office, practice, and busineis of 
an attorney hath been, during all that time, retained and employed 
by divem subjects of this realm, to prosecute and defend for them, 
as their attorney, agent, and solicitor, divers suits and businesses in 
the said court, and in other her Majesty’s courts at Westminster and 
elsewhere, and also to do and negotiate other affairs and business as 
such attorney, to wit, at the parish of B., in the county of M.; and 
the said J. N., during all that time, hath acted in the most fair and 
honourable manner in the exercise of his said profession, to wit, at 
the parish aforesaid, in the county aforesaid. And that also, before 
the publishing of the smd false, scandalous, malicious, and defama¬ 
tory libel hereinafter mentioned, to wit, on the third da}-^ of August, 
in the ninth year of the reign of our sovereign lady Victoria, at the 
parish aforesaid in the county aforesaid, the said J. N. was, in his 
business and profession of an attorney, employed and retained by 
one A. C. to commence and prosecute a certain suit and action at 
law upon the behalf of the said A. C. against one J. S., for the 
recovery of a ceitain sum of money then and long before due and 
owin^ to the said A. C. from and by the said J. S., and then 
remaining unpaid; and the said J. N., ,in pursuance of the instructions 
he then and mere received from the said A. C. in that behalf, and of 
his. retainer as aforesaid, did then and there 9 ommence and prose- 
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cute the said action against the said J. S., as in duty he was bound 
to do; but the said J. N., in the prosecution of the said action, so 
far from acting with any unnecessary severity towards the said J. S., 
on the contrary thereof, then and there acted towards him the shid 
J. S. in as lenient a manner as was consistent with his duty as attor¬ 
ney to the said A. C. as aforesaid. And the jurors aforesaid, upon 
their oath aforesaid, do further present that the said J. S., late of the 
parish aforesaid, jn the county aforesaid, grocer, well knowing the 
])remises, but contriving, and wickedly, maliciously, and unlawfully 
intending to aggrieve and vilify the said J. N., and to injure him in 
his good name, fame, and credit, and to bring him into public scandal, 
infamy, and disgrace, with and amongst all his clients, and neigh¬ 
bours, and other good and worthy subjects of this kingdom, and also to 
injure the said J. N. in his said business and profession of an attorney, 
and to cause him to be esteemed and taken to be a negligent and 
corrupt practiser in his said profession, and to be a jierson not fit to 
be intrusted and employed therein, afterwards, to wit, on the 10th 
day of August, in the year last aforesaid, with force and arms, at the 

f iarish aforesaid, in the county aforesaid, falsely, wickedly, and ma- 
iciously did write and publish, and cause and procure to be written 
and published, in the form of a letter directed to the said A. C., a 
certain false, wicked, malicious, and scandalous libel of and concern¬ 
ing the said J. N., and of and concerning his conduct in his business 
and profession of attorney, and of and concerning the said action, so 
commenced and prosecuted against the said J. S. by the said J. N., 
for and as the attorney of the^said A. C. as aforesmd, and of and con¬ 
cerning the conduct of the said J. N. as attorney in the said action, 
according to the tenor and effect following, that is to say \here set out 
the libelf toith such innuendos as may he necessary; {see ante, p, 523)]; 
to the great scandal, infamy, and di^race of the said J. rf., to the 
evil example of all others in the like case offending, and against 
the peace of our lady the Queen, her crown and dignity. 

As to th^ emdence^ see ante, pp, 627, 629. 


Indictment for Hanging a Man in Effigy. 

Commencement as antCy p. 6121--in the county aforesaid, unlaw¬ 
fully, wickedly, and maliciously did make, and cause and .procure to 
be made, a certain gibbet and gallows, and also a certain effigy or 
figure, intended to represent the said J. N.; and then and there 
unlawfully, wickedly, and maliciously did erect, set up, and fix^ and 
cause and procure to be erected, set up, and fixed, the said gibbet 
and gallows, in a certain yard and place near unto a certain coin- 
mon highway, there ^tuatc, called ■■ ■, and near to a certain 

ferry called The Horse Ferry, where the said J. N. was used and 
accustomed to ply in the way of his trade and business of a water- 
mah; and then and there unlawfully, wickedly, and maliciously did 
hang up and suspend, and cause and procure to be hung u^ and 
suspended, the said effigy and figure to and upon the said gibbet 
and gallows, with the name of the said J. N. inscribed on a piece of 
wood and affixed to the said effigy and figure, together with divers 
scandalous inscriptions and devices affixed upon and about the same. 
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Teflectin? on the character of the said J.; and did then and there 
keep and continue, and cause and procure to be kept and continued, 
the said gibbet and gallows, so erected and set up as aforesaid, with 
the said effigy and figure hung up and suspended to and from the 
same, as aforesaid, together with the several inscriptions and devices 
aforesaid, so affixed as aforesaid, for a long space of time, to wit, for 
the space of four days then next following and during all that time 
unlawfully, wickedly, and maliciously did then and there publish 
and expose the said gibbet and gallows, with the said effigy and figure 
thereon, to the sight and view of divers good and worthy subjects of 
our said lady the Q,ueen, passing and repassing in and along the high¬ 
way aforesaid ; to the great scandal, infamy, and disgrace of the said 
J. N., to the evil example of all others in the like case offending, and 
against the peace of our lady the Queen, her crown and dignity. 

Evidence. 

Prove the hanging in effigy, as described in the indictment; and 
prove that the figure was intended to represent the prosecutor. Give 
also, if necessary, evidence of circumstances from which the jury 
may presume malice on the part of the defendant. (See ante, 
p. 124). 
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CHAPTER IV. 

OFFENCES AGAINST PUBLIC TRADE. 

f 

Sect. 1. Smuggling^ 619. 

2. Fraudulent Banhruptcg, 626. 
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Sect. 1. 


SMUGGLING. 


MAKING SIGNALS TO SMUGGLING VAa0je,x..>. 


Statute. 

8 «Sf 9 Viet. c. 77y s. 136—•Venue'] —Enacts,* that any indictment or 
information for any offence against this or any other act relating to 
the customs shall and may be inquired of, examined, tried and deter¬ 
mined in any county in England, where the offence is committed in 
England, and in any county in Scotland, where the offence is com¬ 
mitted in Scotland, and in any county in Ireland, where the offence 
is committed in Ireland, in such manner and form as if the offence had 
been committed in the said county where the said indictment or in¬ 
formation shall be tried. 

Sect. 95 —OJences at aS^gI—E nacts, that in case any offence shall 
be committed upon the high seas against this or any other act relating 
to the customs or any penalty or forfeiture shall be incurred upon the 
high seas for any breach of such act, such offence shall, for the pur¬ 
pose of prosecution, be deemed and taken to have been committed, 
and such penalties and forfeitures to have been incurred, at the place 
or land, in the United Kingdom or the Isle of Man, into which the 
person committing such offence or incurring such penalty or forfeit¬ 
ure shall be taken, brought, or cai'ried, or in which such person shall 
be found; and in case such place or land is situated within any city, 
borougli, liberty, division, franchise, or town corporate, as well any 
justice of the peace for such city, borough, liberty, division, franchise, 
or tdSiv’n corporate, as any justice of the peace of the county within 
which such city, borough,, liberty, division, franchise, or town cor¬ 
porate is situated, shall nave jurisdiction to hear and determine all 
cases of offences against such act'*so committed upon the high seas; 
any charter or act of parliament to the contrary notwithstanding: 
provided always, that where any offence shall be committed in any 
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place upon the water, not being within any county of the United 
Kingdom, or where any doubt exists as to the same being within any 
county, such offence sfiall, for the purposes of this act be deemed and 
taken to be an offence committed upon the high seas. 

Sect. 60— Making Signals} —Enacts, that no person shall, after sun¬ 
set and before sunrise, between the twenty-first day of September and 
the first day of April, or after the hour of eight in the evening and be¬ 
fore the hour of six in the morning, at any other time in the year, 
make, aid, or assist in making any signal, in or on board or from any 
vessel, or boat, or on or from any part of the coast or shore of the 
United Kingdom, or within six miles of any part of such coasts or 
shores, for the purpose of giving any notice to any person on 
board any smuggling vessel or boat, whether any person so on 
board of such vessel or boat be or be not within distance to notice 
any such signal; and if any person, contrary to the true intent and 
meaning of this act, make or cause to be made, or aid or assist in mak¬ 
ing, any such signal, such person so offending shall be guilty of a 
misdemeanor, and it shall be lawful for any person to stop, arrest, 
and detain the person or persons who shall so ofiend, and to caiTy and 
convey such person or persons so offending before any one or more of 
his Majesty’s justices of the peace residing near the place where such 
offence shall be committed, who, if he sees cause, shall commit the 
offender to the next county gaol, tliere to remain until the next 
court of oyer and terminer, ^eat session, or gaol delivery, or until 
such person or persons shall be delivered by due course ot law; and 
it shall not be necessary to prove on any indictment or information, 
that any vessel or boat was actually on the coast, and the offender or 
offenders being duly convicted thereof, shall by order of the court 
before whom such offender or offenders shall be convicted, either for¬ 
feit and pay the penalty or forfeiture of one hundred pounds or, at the 
discretion of such court, be sentenced or committed to the common 
gaol or house of correction, there to he kept to hard labour for any 
term not exceeding one year. 

Sect. 61— Onus of Proof} —Provides and enacts, that in case any per¬ 
son be charged with or indicted for having made or caused to be made, 
or for aiding or assisting in making any such signal as aforesaid, the 
burden of proof that such signal, so charged as having been made with 
intent and for the purpose of giving such notice as aforesaid, was not 
made with much intent and for such purpose, shall be upon the defend¬ 
ant, against whom such charge is made or such indictment is found. 

Indictment. 

Kent, to wit:—The jurors for our lady the Queen upon their oath pre¬ 
sent, that J. S., late of the parish of B., in the county of K., labourer 
on the third day of August, in the ninth year of the reign of our sove¬ 
reign lady Victoria, after sunset of the same day, and before sunrise 
on the day next following, to wit, at the reign of ten in the ni^ht of 
the same day, at the parish aforesaid, in the county aforesaid, unlaw¬ 
fully did make, and did aid and assist in making, and was then and 
there unlawfully present for the purpose of aiding and assisting in mak¬ 
ing, a certain light (“ any light, fire, flash, or blaze, or any signal by smoke, 
or by any rocket, fireworks, flags, firing of any gun, or other fire-arms, or 
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any other contrivance or device, or any other signed^') on a certain part 
of the sea-shore there situate^ in or on board or from any vessel or 
boat, or on or from any part of the coast or shore of the United 
Kingdom or toithin six miles of any part of such coaM or shore**), 
for the purpose then and there of making and giving a signal to 
some person or persons to the jurors aforesaid unknown, on board a 
certain smuggling vessel [or boat] then being; against the form of 
the statute in such case made and provided, and against the peace 
of our lady the Q.ueen'^ her crown and dignity. As to the venue, see 
anU, p, 619. 

Misdemeanor, fine 100^., or imprisofimetnJb and hard labour in the 
common gaol or house of correction, for any term not exceeding om year. 
8 4' 9 VvA. c. 87, s, 60. The quarter sessions have cognisance of this 
offence, R. v. Cock, Set, 71. 

Evidence, 

All the prosecutor has to prove is, that the defendant made a sig¬ 
nal by lighting a fire or otherwise, or was present aiding and assist¬ 
ing in so doing, on the sea-shore &c., as stated in the indictment. 
It is not necessary for him to prove that any smuggling vessel was 
in fact within sight or actually on the coast at the time: and it is 
for the defendant to prove (if he can) that the fire See, was not 
lighted with the intent charged in the indictment. 8 9 Viet, c, 87, 

s. 61. The offence must be committed after sunset and before sunrise, 
between 21st September and 1st April, and after eight in the evening 
and before six in the moming*in any other part of the year. Id. s. 60. 
See R. V. Brown, M. M. 163. 

The indictment for this and all other offences against this statute 
must be exhibited within three years next after the date of the of¬ 
fence committed. 8 9 Viet, c. 87, s, 134. 


BEINO AlUdED AND ASSEMBLED FOR THE PURPOSE OF ASSISTINQ IN 
RUNNING UNCUSTOMED GOODS, &C. 


Statute, 

8 4* 9 Viet, c. 87, s. 63]—Enacts, that, if any persons, to the 
number of three or more, armed with fire-aims or other offensive 
weapons, shall within the United Kingdom, or within the limits of 
any port, luu’bour, or creek thereof, be assembled in order to be 
aiding and assisting in the illegal landing, running, or carrying 
away of any prohibited goods, or any goods liable to any duties 
which have not been paid or secured, or in rescuing or taking away 
any such goods as aforesaid, after seizure from the officer of the 
cust'oms or other officer authorized to seize the same, or from any 
person or persons employed by them or assisting them, or from the 
place where the same shml have been lodged b^ them, or in rescuing 
any person who shall have been* apprehended for any of the offences 
made Mony by this or any act relating to the customs, or in the 
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preventing the apprehension of any person who shall have been 
guilty of such offence; or in case any persons the number of three 
or more, so armed as aforesaid, shall, within the United Kingdom, 
or within the limits of any port, harbour, or creek thereof, be so 
aiding or assisting, every person so offending, and every person aiding, 
abetting, or assisting therein, shall, being thereof convicted, be ad¬ 
judged guilty of felony, and shall be liable, at the discretion of the 
court before which he sliall be convicted, to be transported beyond 
the seas for the term of the natural life of such person, or for any 
term not less than fifteen years, or to be imprisoned for any tenn not 
exceeding three years. 

7 I Fict. c. 91, 8. 2 —Place and Mode of Imprisonment .']— 

{AntCj p. 468). 

Indictment. 

Kent, to wit:—The jurors for ou? lady the Queen upon their oath 
present, that J. S., late of the parish of B., in the county of K., 
labourer, J. W., late of the same place, mariner, and E. W., late of the 
same place, labourer, together with divera other evil disposed persons, 
to the jurora aforesaid unknown, to the number of three or more, on the 
third day of August, in the ninth year of the reign of our sovereign 
lady Victoria, within the United Kingdom, within the United 
Kingdom^ or within the limits of any porty harhonry or creek thereof’* )y 
to wit, at the parish aforesaid, in the county aforesaid, being tlien 
and there armed with fire-arms and other otfensive weapons, to wit, 
with guns, pistols, swords, and daggem, tlien and there feloniously 
and unlawfully were assembled together, in order then and there to 
be aiding and assisting* in the illegal landing of certain goods then 
and there prohibited by law to be landed, (“*« the illegal landingy 
runningy or carrying away of any prohibited goods liahle to any duties 
which have not been paid or secured; or in rescuing or taking away any 
such goods as aforesaid, after seisure from the officer of the customs, or 
other officer authorized to seize the same, or any person or persmVs em¬ 
ployed by them, or assisting them, or from the place where the same shall 
have been lodged by them; or in rescuing any person who shall have been 
apprehended for any of the offences ina^e felony by this or any act rela¬ 
ting to the customs, or in the preventing the apprehension of any person 
who shall have been guilty of such offence ,*); against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. As to the venue, see ante, p. 
18, 629. An indictment for being armed and assembled in order to he 
aiding and assisting in doing other acts mentioned in the statute, may 
readily be framedfrom the ahem precedent, by stating such act immediately 
after the asterisk. 

Felony, transportation for life or not less than fifteen years, or im¬ 
prisonment, not exceeding three years, 8 .Sf 9 Viet. c. 87, s. 63, toith or 
without hard labour, and with or without solitary confinemmt, such con¬ 
finement not exceeding one month at any one time, nor three mmths in 
any otw year. 7 W. 4 4* 1 Viet. c. 91, s. 2. {ante, p. 468). c 

This offence is not triable at any cpMrter sessions. 6 4* 6 Viet. c. 38, 
8. 1, {ante,p. 69). 

Evident'e, 

Prove that the defendants, or some of them, together with other 
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pei'sons unknown, to ths number of three at least, were assembled 
and armed, as stated in the indictment. It is not necessary that all 
should be armed ; if some be armed, and the others be present aiding 
and assisting, it will be sufficient. R, v. Smithy R. ^ R. 386. A 
variance between the indictment and evidence as to the kind of armsl' 
with which they were armed, does not seem to be material; if it be 
proved that the defendants wore armed either with “ firearms,” or 
such other ** offensive weapons ” as are within the meaning of the 
act, it should seem to be sufficient. And in R. v. CosanSf 1 Leachf 
(M2, 343, n. a, the court held, that not only guns, pistols, daggers, 
wd other instruments of war, but also bludgeons, (propeny so 
called), clubs, and such other things as are not in common use for 
any other purpose but as weapons, are within the meaning of the 
act. See R, v. Hutcldmm^ 1 Leach. 342. A common whip has 
been holden not to be an offensive weapon ; R. v. Fletcher^ 1 Leach, 
23 ; and bats, which are long poles used by smugglers to carry tubs, 
have also been holden not to be offensive weapons within the repealed 
statute. 6 Q. 4, c. 108, s. 56; R. v. Noakes, 5 C, P. 226. If, in 
the heat of an affray, a man catch up a hatchet accidentally, this is 
not within the meaning of the statute. R. v. Rose, 1 Leach, .342, n. 
Also, to bnng the case within the statute, it must appear that 
the parties had deliberately assembled for the purpose charged in 
the indictment. 

The purpose for which the defendants assembled is proved, cither 
expressly, by the evidence of an accomplice, or the like ; or implied^ 
ly by evidence of circumstances from wliich the jury may fairly pre¬ 
sume it. '* 


Indictment for assisting in the Running of Uncustomed Goods. 

like same as the last precedent, except thut, instead of the words 
** were assembled together in order to be aiding and assisting,” gou 
insert these words: “ were aiding and assisting, and then and there 
feloniously and unlawfully did aid and assist ” in, 4'c. 

Felony. 8^9 Vid. c, 87, 63. See the last precedent. 

Evidence. 

Prove that the defendants, or the defendants and others, to the 
number of three at least, armed as mentioned in the evidence under 
the last precedent, were aiding and assisting in doing that which is 
charged against them by the indictment; as, for instance, in the run¬ 
ning of uncustomed goods, &c. Reasonable proof must be given of 
the goods being uncustomed; that b, evidence must be given of 
some facts or circumstances from which the jury may fairly presume 
it. See R. v. Sheiy, 1 Leach, 340, ». 
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SHOOTING AT TBSSBLS BELONGING TO THE NAVY,' &C. 


Sta^Oe. 

s 

QSf 9 Viet. e. 87, «. 64.]— {Ante, p. 468). 

Indictment. 

Kent, to wit:—The jurors for our lady th^ Queen upon their 
oath present, that J. S., late of the parish of B., in the county of K., 
mariner, on the third day of August, in the ninth year of the rei^ of 
our sovereign lady Victoria, on the high seas, and within one hun¬ 
dred leagues of a certain part of the coast of the United Kingdom, 

called-, to wit, at the pariah aforesaid, in the county aforesaid, 

feloniously and maliciously did shoot at and upon a certain vessel 
(“ vessel or boat **) belonging to her said Majesty’s navy, (“ belonging 
to her Majesty's navg^ or in the service of the revemie”) the said vessel 
being then on the high seas, within one hundred leases of a certain 

part of the coast of the United Kingdom called-, (“ in angpart of 

the British or Irish Channdy or elseyohere on the high seasy within 
one hundred leagues of any part of the coast of the linked Kingdom^*) y 
to wit, at the parish aforesaid, m the county aforesaid ; against the 
form of the statute in such case made apd provided, and against the 
peace of our lady the Queen, her crown and dignity. And the jurors 
aforesaid, upon their oath aforesaid, do further present, that the 
parish aforesaid, in the county aforesaid, was the place on land into 
which the said J. S. was next, after the commission of the oifeiice 
by him the said J. S. as aforesaid, to wit, on the day and year 
aforesaid, taken and carried, broughty or earrtedy') 8'i5’ 9 

Viet. c. 87, 8. 95, (antCy p. 619), 

Felony. 8^9 Vkst, e. 87, s. 64. See thepreeedentyp. 468. 

This offemce is not triable at any qmrter sessions. 5^6 Viet. c. 38, 
8. 1, (antey p. 69). 

Esidenee. 

Prove that the defendant wilfully shot at the vessel, &c., men¬ 
tioned in the indictment; the malice will be presumed, until the 
contrary be shewn upon the part of the defendant. Where a cus¬ 
tom-house vessel chased a smuggler, and fired into her without 
hoisting such a pendant as the 52 G. 3, st. 2, c. 104. s. 8, i‘e(j[uh-es, 
the returning the fire was considered not to be malicious. E. v. 
EeynoldSy R. ^ E, 466. Prove, also, that the vessel in question be¬ 
longed at the time to her Majesty’s navy, or was in the service of the 
revenue, as stated in the indictment; which may be done, it should 
seem, by parol testimony, without any documentaiy evidence. Apd 
prove that the vessel was at the time within one hundred leagues of 
the coast of some part of the United Kingdom. 
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BBINO IN COMPANY WITH OTHERS WITH PROHIBITED GOODS, OR 

ARMED. 


Statute. 

8 9 Viet. c. 87, s. (>5]—Enacts, that if any person, being in com- 

panv with more than four other persons, be loilnd with any goods 
liable to forfeiture under this or any other act relating to the cus¬ 
toms or excise, or in company with one other person, within five 
miles of the sea^coast or of any navigable river leading therefrom, 
with such goods, and cairying offensive anus or weapons, or dis¬ 
guised in any way, every such person shall be adjudged guilty of 
felony, and shall, on conviction of such offence, be transported as a 
felon for the space of seven yearn. 


Indictment for being found witkgoods liable to Forfeiture. 

Kent, to wit:—The jurors for our lady the Queen, upon their oath 

J ’)resent, that J. S., late of the parish of B., in the county of K., 
aboui-er, on the thii'd day of August, in the ninth year of the reign 
of our sovereign lady Victoria, at the parish aforesaid, in the county 
aforesaid, being then and therJ in company with divers other persons 
to the jurors aforesaid unknown, to the number of five and more, 
then and there was found feloniously with certain goods, then and 
there liable to foKeiture, under and by virtue of a certain act of 
Parliament relating to the revenue of the customs, (** customs or 

excise**)y to wit,-; against the form of the statute in such 

case mhde and provided, and against the peace of our lady the Queen, 
her crow'n and dignity. As to the venue^ see ante^ pp. 18, 619. 

Felonpf transportation for seven pears. 8 9 Vict. c. 87, s. 65. 

Evidence. 

Prove that the defendant was in company with more than four 
persons, and was found with the goods stated in the indictment. 
Prove that the goods wera liable to forfeiture by some statute relat¬ 
ing to the customs or excise, as stated. 


Indictment for being fourtd Armed near a navigable River. 

Commencement as in the last decedent} —^in the county aforesaid, 
being J|hen and there feloniously in company with divers other 
persons, to the jurors aforesaid unknown, within five miles of a 
navigable river, sea-coast or navigable river**), to wit, within 

one mile from a certain navigable niver, called- , was then and 

there found, then and there feloniously cariying certain offensive 
arms, to wit, one pistol and one gun, carrying offensive arms or 
weapons, or disguis^ in any 7vay**); against the form of the statute 

B E 
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in such case made and provided, and against the peace of our ladj 
the Queen, her crown and dignity 

Felony, See the last precedent, 8 4^^ 9 Vkt. e. 87, », 65. 

Bhidenee. 

Prove that the defendant was found wdthin five miles of the navi¬ 
gable river mentioned in the indictment, in company with one other 
person, armed or dis^ised as stated. It does not seem clear, from 
this section, whether Doth must he armed or disguised. 


Sect. 2, 

FRAUDULENT BANKRUPTCY. 


Stcaute. 

5 6 Viet. e. 122, s. 32.3— {Antejp. 287). 

Indictment against a Bankrupt for not mrrendering. 

Commencement as ante^ p. 2871—declarelt bankrupt, of all which 
notice in writing was then and tiicre-left at the usual place of abode 
of the said J. S., and notice was also then and tliere given in the 
London Gazette of the issuing of the said fiat, and of the sittings of 
thee ourt authorized to act in the prosecution of the said fiat against 
him the said J. S.; and the said J. S. so being declared bankrupt, 
and the said notice being so given as aforesaid, he the said J. S., 
feloniously did not, before three of the clock upon the day 'limited 

for the surrender of him the said J. S., to wit, tne-day of-, 

in the. year aforesaid, surrender himself to the said couii;, but wholly 
neglected and omitted so to do, nor hath he as yet surrendered him¬ 
self to the said court, with intent then and there and thereby to 
defraud the creditors of him the said J. S.; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. The indictment must allege an 
intent to defraud the creditors; these words in the statute override 
the whole section. Beg. v. Hillf \ C. 8^ K.'i 68. 

Felony^ transportation for life, or for not less than seven years, 
or imptHsonment, with or toithout hard labour, in the common gaol, 
penitentiary, or house of correction, not exceeding seven years. 5 ^ Ct 
Viet. €. 122, s. 32, (ante,p. 287). 

This offence is not trial^ at any quarter sesmons, 5 Sf 6 Viet. c. 38, 
s. 1, {ante,p. 69). 

Evidence. 

s' 

Prove the trading, petitioning creditor’s debt, act of bankruptcy, 
fiat, and adjudication, as directed ante, p. 288; prove the notice at 
the abode of the bankrupt and iii the Gazette, producing the latter, 
and a duplicate of the former, and prove the service thereof; and 
prove that he did not surrender liimself within the time limited for 
that puij^ose. 
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Where a trader was in prison at the time he was declared bank¬ 
rupt, lAttledaky J., held that the commissioners might hare brought 
him before them by warrant, and that it was not a case within the 
stat. 6 6r. 4, c. 16, s. 122, of which this is in substance a re-enactment. 
It, V. Mitchell, 4^ C, P, 251. A bankrupt surrendered himself, 
but refused to answer, alleging that he was not a bankrupt; and the 
judges held that his refusal to answer was not an offence within the 
, repealed statute 5 G. 2,.c. SO, s.l’. R. v. Page, R. Sf R, 392. 

As to bankrupts destroying, mutilating or falsifying their books, 
accounts, &c., see 5 G Viet. c. 122, s. 39; (ante, p. 3.97). 


Indictment against a Bankrupt for not discovering his Property. 

Cotnmeneement as ante, p. 287]—d^lared bankrupt, and after¬ 
wards, and within the time limited by law in that behalf, to wit, on 
the day and year aforesaid, at the parish aforesaid, in the county 
aforesaid, the said 3. S. surrendered himself to the court authorized 
to act ill the prosecution of the said fiat and was then and there 
duly sworn, and then and there submitted himself to be examined 
before the said court; and that the said J. S. then and there, 
upon the said examination, feloniously did not discover [siate the 
property concealed^, and that the said J, S. upon his said examina¬ 
tion, then and there feloniously did not discover how, or to whom, 
or upon what consideration, or at what time or times, he disposed, 
•assigned, or transferred the same, the same not having been really 
and bond fide before then sold or disposed of in the way of liis trade, 
or laid out in the ordinary expenses of his family; with intent then 
and there to defraud the creditors of him the said J. S.; against the 
form of the statute in such case made and provided, and against the 
])eace of our lady the Queen, her crown and dignity. 

Felony. See the last precedent. 

Evidence. 

Prove the trading, petitioning creditor’s debt, act of bankruptcy, 
fiat, and adjudication, as ante, p. 288. Produce the examination, 
and shew that the bankrupt had the property charged to have been 
concealed. Some evidence should be given to shew that the con¬ 
cealment was wilful: a mere accidental omission will not bo witliin 
tlie statute. 


£ E 2 
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Bigamy^ 
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OFFENCES AGAINST PUBLIC POLICE AND ECONOHT. 
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3. Furious Driving, 654. 

4. Open and Notorious Letvdness, 655. 

5. Gaming, 656. 

6. Offences relating to Game, 658. 

7. Setting Spring Guns, 664. 

8. Taking up Dead Bodies, 665. 

9. Disturbing Public Worship, 666. 

10. Refusing to execute a Public Office, 668. 

■ ■ 

Sect, f, 

BIGAMY. 


Statute, 

9 Q. 4, c. 31, s. 22]—Enacts, that if any person, being tnarriefi, 
shall marry any other person during the life of the former husband, 
or wife, whether the second marriHee shall have taken place in 
Eingland or elsewhere, every such offender, and every person coun¬ 
selling, aiding, or abetting such offender, shall be guilty of felony, 
and, being convicted thereof, shall be liable to be transported be¬ 
yond the seas tor the term of seven years, or to be imprisoned, with 
or without hard labour, in the conunon gaol or house of coiTection, 
for any term not exceeding two yeais; and any such offence may be 
dealt with, inquired of, tried, determined, and punished in the 
county where the offender shall be apprehended or be in custody, as 
if the offence had been actually coininitted in that county : provided 
always, that nothing herein contained shall extend to any second 
marriage contracted out of England by any other than a subject of 
his Majesty, or to any person muiTying a second time, whose hus¬ 
band or wife shall have been continually absent from such-person 
for the space of seven years then last past, and shall not have been 
known by such person lo be living within that time, or shall extend 
to any person who, at the time of such second marriage, shall have 
been divorced from the bond of the firet marriage, or to any person 
whose former marriage shall have been declared void by the sentence 
of any court of competent jurisdiction. 
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Indictmentfor Bigamy. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S.. late of the parish of B., in the county of 
M., labourer, on the first day of April, in the fifth year of the reign 
of our late sovereign lord William the Fourth, at the parish of C,, in 
the county of D., did marry one A. C., spinster, and her the said 
A. then and there had,for his wife; and that the said J. S. after¬ 
wards, and whilst he was so married to the said A. as aforesaid, to 
wit„ on the tiiird day of August, in the ninth year of the reign of 
our sovereign lady Victoria, at the parish of F., in the county of G., 
feloniously and unlawfully did marry and take to wife one M. Y., 
and to her the said M. was then and there married, the said A., his 
former wife, being then alive; against the form of the statute in 
such case made ana provided, and against tiie peace of our lady the 
now Queen, her crown and dignity. And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S. after¬ 
wards, to wit, on the tcntli day of August, in the year last aforesaid, 
at the said ]iarish of B., in the county of M. aforesaid, was appre¬ 
hended {^or, that the said J. S. now is in custody at the said parish 
of B., in the county of M, aforesaid], for the felony aforesaid. As 
to the ‘cenm, see ante^ p. 20. The averment of the prisoner's appre¬ 
hension is only necessarg where the second marriage aid not take place 
in the county where the defendant is indicted ; btd in such case it has 
been held to be essential ; M. v. Fraser^ 1 Mood. C. C. 407. So it 
. was held also, by a majority of^ie judges^ that where the indictment is 
found ih a different county front that in which the offence was eom- 
mittedfit must allege that th^ prisoner was in custody^ at the time of the 
finding of the inquisition^ in the county of the finding. R^, v. Whiley^ 
2 Mood, a C. 100. 

Felony^ tramporlation for seven years^ or imprisonment, with 
or wiihout hard labour, not exceeding two years. 9 G. 4, c. 31, 
s. 22. 

This offence is not triable at any quarter sessions. 6^6 Vkt, e. 38, 
«. 1, {ante, p. (J9). 


Evidence on the part of the Prosecution. 

1. The. marriage between the defendant and A. C. must be 
proved. The time at which it was celebrated is immaterial; and 
whether celebrated in this country or in a foreign country is also 
immaterial. 1 Hale, 092. 

If celebrated abroad, it may be proved by any peraon who was 
present at it; and circumstances should also be proved, from which 
the jury may presume that it was a valid marriage according to the 
law's of the country in which it was celebrated. Proof that the 
ceremony was performed by a peraon appearing and officiating as a 
pries^and that it was underatood by the parties to be the marriage 
ceremony according to the rites and custom of the foreign country, 
would be sufficient presumptive evidence of it, see B. v. Inhcdnt- 
ants of Brampton, 10 £' 05 ^, 282, sp os to throw upon the defendant 
the onm of impugning its validity. {See as to Scotch marriages, Dal- 
rymple v. DalrympU, \%%Haggaras Rep, 54: Ilderton v. fiderton, 2 
H. Bl. 145: Crompton v. Bearer oft, Bui. N. P. 113). It is now 
established by the case of Reg. v. Millis, in the House of Lords (10 
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Bigamy. 


Clark ^ Finndly, 534 ; see also Catherwood v. Crnton^ 13 M. W. 
261^, that by the coraiuon law of England, a man-inge between British 
subjects, although celebrated according to the rites of our church, 
18 void, unless solemnized in the presence of a person in holy orders; 
and theretore that ^1 marriages not so solemnized in those parts 
of the British dominions to which the Marriage Act, 26 Geo. 2, c. 33, 
> dws not extend, are still void, and will not subject the parties, if they 
afterwards contract a second marriage in the lifetime of both, to the 
penalties of bigamy. (As to mai riages of Roman Catholics in Ireland^ 
seeR. V. Hanley^ Car. Sup. 264 : Reg. v. Orgilly 9 C. 6^ P. 80. As 
e marriagesy see Lacon \. lligginSy 1 D. A* R. N. P. 38; 3 

otark. 178. As to marriages in the homes ofambassador'Sy Sfc.y abroad, 
seejl G. 4, c. 91; and as to marriages in Newfoundland. 5 G. 4, 
c. 68). 

If celebrated in this country, the marriage may be proved by the 

POuUCtinn nf fKo -ran-iafav __li. 



marriage is evidence that it was lawfully solemnized. Reg. v. Newton, 
2 m. ^ 503 ; Reg. v. Simmonsto, 1 C. Sf K. 164. If the mai'riage 

were by license, and celebrated under the stat. 26 G. 2, c. 33, it was 
necessary, by s. 11, if either of the parties were a minor at the time, 
to prove that the marriage was solemnized with the consent of the 
mther, guardian, or mother of the minor, as required by that act; 
R. y. Butler, R. ^ P. 61: R. v. Morton, Id. 19, n .; R. v. James, 
Id. 17 Per Baytey, J., in Smith v. JJmon, 1 Phillimore, 287 ; but 
it seems that subsequent countenance from parents or guiirdians, 
or other circumstances of a similar kind, might afford ground for 
presuming the necessary consent. R. R. 61, n. Provisions were 
made to remedy this by stat. 3 G. 4, c. 75, and 4 O. 4, c. 17, s. 2; 
and the late act, 4 G. 4, c. 76, s. 14, merely requires consent in 
such cases, but does not proceed to make void marriages •Loiem- 
nised without such consent; R. v. Birmingham, 3 B. ^ C. 29 ; and 
therefore such consent need not now be proved. And see now 
the ^at. 6 7 TV. 4, c. 85, s. 26. Where a minor was manded 

wi^out consent, in the interval between the 22nd July, 1822, 
(when the 3 G. 4, e. 75, received the royal assent, by which #.11 of 
Cr. 2 c. 33, was repealed), and the Ist September, 1822, 
^ ?’ came into operation, it was holden 

that the man'iage was valid, because, during that interval, there was 
force relating to marriages by license. R. v. 
rVaully, I Mood. C. C. 163. It was the intention of the Mar¬ 
riage Act that the banns should be published in the true names of 
the parties. Under the old act, 26 G. 2, c. 33, the rule on this sub- 
was, that if the banns were published in a name or names totally 
different from those which the parties, or one of them, ever used, 
or by whiclv they were ever known, the marriage in pursuance of 
that publication was invalid ; and it was immaterial, in thal-case. 
Whether the misdescription had arisen from accident or design, or 
Whether it were fraudulent or not; but if there were a partial varia- 

^*'® alteration of a letter or letters, or the 
Mdition or suppression of one Christian name, or the names were 
such as the parties had used and been known by at one lime, and 
not at another—m such cases the publication might or might not be 
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void, tlie supposed misdescription might be explained, and it be¬ 
came a most important inquiry, whether it was consistent with honesty 
of purpose, or was done from a fraudulent intention. B, v. Inhaiiit- 
<mts of THbshdff \ B. Ad. 190. But now under the stat. 4 G. 
c. 76, s. 22, in order to invalidate a marriage, the misdescription in 
the banns must be with the knowledge of both parties, for the words 
of the statute are “knowingly and wilfully.’* R, v. Inhabitants 
of Wroxton^ 4 B, S^^Ad. 640. See also stat. 6 7 W. 4, e, 86, 

ss. 42, 43. Where *a man and woman were married in Ireland, 
wUh the ceremonies making a marriage of Roman Catholics valid, 
they declaring themselves to be Roman Catholics, it was holden that 
the man could not, on an indictment for bigamy, set up his alleged 
Protestantism to defeat such marriage. Reg. v. Or^Uf Q C. 8^ P. 80. 
A valid marriage must be proved ; PerBagleg^ J., in Smith y.Huson, 
I PMlUmoret ^7 ; the law will not pi-esume it in case of bigamy, as 
it will in civil cases. 76. It is not necessary, however, to prove the 
registration of the marriage, the license, or the publication of the 
banns; the marriage may be proved hy some jierson who vvas actually 
present, and saw the ceremony performed. R. v. Allison, R. Sf R. 
109, With respect to the place where the banns may be published 
and a marriage solemnised, see the Marriage Acts, 4 <x. 4, c. 76, 6 G. 
4, c, 92, emd 6 iir 7 W. 4, c. 85. The non-residence of the parties 
where the banns were published, or if by license, where the mar¬ 
riage was solemnised, is immaterial. 4 6^. 4, o. 76, a. 26: R. v. Hind, 
R. S; R. 253 : 6 <5^* 7 fV. 4, c. 85, a.' 26. It nqay ^ necessary to add, 
that the marriages of Jews, see Luido v. Belesario, 1 Hag. 216; Gold- 
stnid V? Brotner, Id. 324; and Quakers, see Bean v. Thomas, M. 8^ M. 
361, where both parties are Jews or Quakers, were excepted out of 
the 4G. 4, c. 70, (but they are now provided for by the C 7 IP". 4, 
c. 85, 2) ; nor does it extend to marriages beyond seas, or in Scot¬ 

land. See, as to marriages of iHegithnate children by license in England, 
PHestly V. Hughes, 11 East, 1. 

Proo^ however, of a marriage which is voidable merely, will sup- 
|)ort an indictment for bigamy. 3 Inst. 88. Thus a marri^e by a 
minor, in Ireland, without consent, which by the Irish IV^rriage 
Act is voidable only urithin a year, will support a conviction for 
bigamy, if the marriage be not vacated. R. v. Jacobs, 1 Mood. C. G. 
140. But it is otherwise, if the marriage be not voidable merel}'^, 
but void ; as, for instance, if a woman marry A., and, in the lifetime 
of A. marry B.; and after the death of A. and whilst B. is alive, she 
marry C., she cannot be indicted for bigamy, in her marriage with 
C., because her marriage with B. was a mere nullity. 1 Hale, 
693. So, the marriage of an idiot, or of a lunatic not in a lucid in¬ 
terval, is void, because he is deemed in law incapable of entering into 
such a contract. 1 Bl. Com. 438, 439. So, if a boy under 14, or a girl 
under 12, contract matrimony, it is void uhless both husband and 
wife consent to and confirm the marriage after the minor arrives at 
the^^e of consent. Co. lAt. 79. See R. v. Gordon, R. 8^ R, 48. The 
stat^. 6 8^ Q W. 4, e. 64, s. 2, makes all marriages which thereafter 
should be celebrated between persons within the prohibited degrees of 
consanguinity or affinity, absolutely null and void to all intents and 
purposes. 

2. The prosecutor nyist prove the defendant’s subsequent marriage 
with M. Y. Formerly this must have been proved to have taken 
place in England; for it is the second marriage which constitutes the 
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offence ; 1 Hale^ 692,693; but now it is immaterial whether the se¬ 
cond marriage take place in England or elsewhere, provided, if the 
second marriage take place out of England, the defendant be a sub¬ 
ject of his Majesty. 9 G. 4, e. 31, s. 22. This marriage is proved in 
the same manner as directed ante, p. 629. It seems, however, that 
the offence will be complete, though the defendant assume a hetitious 
same at the second marriage. R. v. Allison^ R R. 109. And 
where, upon an indictment for marrying Anna T., the defendant’s ■ 
first wife being alive, it appeared that her name was not Anna but 
Susanna; but the defendant wrote her name Anna in the note for the 
publication of banns, and signed the register in which she was so 
called ; it was held, that although her name might not be Anna, he 
could not defend himself on the ground that he did not marry Anna 
T. R. v. Edwards, R. R. 28.3. So also, where the second wife was 
married by the name of Elixa Thick, which name she had assumed 
when the banns were published, purposely, that she might not be 
known to be the person intended, (her name being Eliza Brown), 
Gurney B., held it to be no answer to the charge. R. v. Penson, 5 
C. P. 412. Though the subsequent marriage would have been void, 
as for consanguinity or the like, the defendant is guilty of bigamy. 
Reg. V. Brown, 1 C. K, 144. 

3. It must be proved that the first wife was alive at the time the se¬ 
cond marriage was solemnised ; which may be done by some i)evson 
acquainted with her, and who saw her at the time or afterwards. 

4. If the defendant be not indicted in the county in which the 
second marriage took place, it must j>e proved that he was appre¬ 
hended or is in custody in the county in which he is indicted. By 
the X’ej>caled statute 1 Jac. 1, c. 11, the defendant might be tried in 
the county where he was apprehended, but the words in custody” 
■were not in that act. Where the defendant, being in custody in the 
county of W. for larceny, a bill was preferred against him for bigamy 
in another county, upon wdiich he was detained by order o/'the 
court; it was hofden sufficient to warrant the trial in the county 
of W., because being in custody upon a criminal charge, he was lia¬ 
ble to be tried where he was imprisoned. R. v. Gordon, R. 6^ R. 48. 

And it may be necessary to observe, that the first wife is not a 
competent witness to prove any part of the case, either for or against 
her husband, but the second wife is. (Ante, p. 147). 

Evidence for the Defendant. 

The following are good defences to an indictment for bigamy. 

1 . That the wife or husband of the party indicted has been “ con¬ 
tinually lumaining absent from the other for the space of seven years 
then last past, and lias not been known by the other to be iWing 
within that time i. e., has not been known at any period during 
the seven years to be alive. Reg. v. Cullen, 9 C, P. 681 ;9 G. 4, c. 
31, s. 22. Where the defendant’s first wife had left him 16 

and it was proved by the second wife that she had known him for 
nine years living as a single man, and bad never heard of the first 
wife, who it appeared had been livijig 17 miles from where the de¬ 
fendant (a poor labouring man) resided ; he was held entitled to an 
acquittal under this proviso. Reg. v. Thomas, Jones, C. 8^ Mar. 614. 

2 . That before the second marriage, the party indicted was di¬ 
vorced from the bond of the first marriage. 9 G. 4, c. 31, s. 22. A 
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divoree a vinculo^ for^ adultery, in a court in Scotland, of persons 
married in England, is not within the statute ; because no sentence 
or act of any foreign country or state can dissolve an English mar¬ 
riage a vincufOf for grounds for which it cannot be dissolved in En» 
land. R. v. Lolkg^ R. df R. 237 

3. That the former marriage was declared to be void by the sen¬ 
tence of a court of competent jurisdiction. 9 G. 4, c. 31, s. 22. The 
corresponding clause^of the statute 1 Jac. l,c ]!,«. 3, was held not to 
extend to the sentence of an ecclesiastical court in a cause of jactita¬ 
tion ; Duchess of Kingstoifs case, 11 St. Tr. 260 ; {see ante, p. 129); 
and even sentences within this clause of the act may be impeached 
on the part of the crown, upon the ground of fraud or collusion. 
Id.i 1 Phil. Ev. SC8. 


Sect. 2. 


COMMON NUISANCE. 


Indictment for carrying on an Offensive Trade. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the countv of M., 
labourer, on the tiiird day of August, in the ninth year of tne reign 
of ow sovereign lady YictJi’ia, with force and arms, at the parish 
aforesaid, in the county aforesaid, near unto divers public streets being 
the Queen’s common highways, and also near unto the dwelling- 
houses of divers liege subjects of our said lady the Queen there situate 
and being, unlawfully and injuriously did make, erect, and set up, 
and,did causa and procure to be made, erected, and set up, a certain 
furnace and boiler, for the purpose of boiling tripe and other entrails 
and offal of beasts: and that the said J. S. on the day and year afore¬ 
said, and on divers other days^ and times between that day and the 
day of the taking of this inquisition, at the parish aforesaid, in the 
county aforesaid, unlawfully and injuriously aid boil, and cause and 
procure to be boiled, in the said boiler, divers large quantities of tripe 
and other entrails and offal of beasts; by reason of which said pre¬ 
mises, divers noisome, offensive, and unwholesome smokes, smells, 
and stenches, durinj^ the time aforesaid, were from thence emitted and 
issued, so that the air then and there was and yet is greatly filled and 
impregnated w^ith the said smokes, smells, and stenches, and was and 
yet is greatly filled and impregnated with the said smokes, smells, 
and stenches, and was and is rendered and become and was and is 
corrupted, offensive, uncouifortablc, and unwholesome, to the great 
damage and common nuisance of all the liege subjects of our said 
lady the Queen there inhabiting, being, and residing, and going, 
retelling, and passing through the said streets and highways ; and 
against the peace of our .lady the Queen, her crown and dignity. (2iMf 
Count for continuing the nuisance). —And the jurors aforesaid, upon 
their oath aforesaid, do furthdlr present, that the said J. S., on the 
said third day of August, in the year aforesaid, and from that day 
until the day of the t^ing of this inquisition, with force and arms, 
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at the parish aforesaid, in the county aforesaid, [a certain other 
furnace and boiler, for the purpose of boiling tripe and other entrails 
and offal of beasts, before that time made, erected, and set up by 
ce^in persons to the jurors aforesaid unknown, unlawfully and 
injuriously did^ continue and yet doth continue ; and that the said 
J. S., on the said third day of August, in the year last aforesaid, and 
on divers other days], as in the first county from Ike asterisk to the 
end. See the foUomng precedents; for using a shop in a public market 
as a slaughter-house, C, C. C. 301, and see 4 Went. 224;— for erecting a 
manufactory for hartshorn^ C. C. C, 311;— for erecting a privy near the 
highway 4 Went, 225 -for placing putrid carrion near the highway, 4 
Went. 213; for keeping hogs near a public street and feeding them with 
offal, C. C. C, 305, and see 2 L. Raym. 1163;— for keeping a fierce and 
unruly hull in afield through which there was a footway, C. C. C. 310 ;— 
for keeping a ferocious dog unmuzzled, C. C. C. Sll ;~for baiting a 
bull in the king's highway, 4, Went. 213. See the slot. 5 Sc 6 W. 4, c. 
59, s. 3. 

Jf'ine or imprisonment, or both ; and the nuisance to he abated, if alleg¬ 
ed and proved to be then continuing. See 8 T, R. 143: 7 T. R. 467 ; 
13 East, 164. 

The following provisions apply to the improper construction and negli¬ 
gent use of furnaces employed in working steam engines .—1 ^ 2 (7. 4, c. 
41, s. 1— Whereas great inconvenience has arisen, and a great degree of 
tnjury has been and is now sustained by his Majesty's subjects, in various 
parts of the united empire, from the improper construction as well as 
from the negligent use of farmces employe^ in the working of engines by 
steam : and whereas hy^ law every such nuisance, being of a public, rtature, 
is abaieable as such by indictment: but the expense attending the prosecu¬ 
tion thereof has deterred parties suffering thereby from seeking the''remedy 
given by law: he it therefore enacted, S^c., that it shall and may be lawful 
for the court by which judgment ought to be pronounced in case of conviction 
on any such indictment, to award such costs as shall be deemed propep find 
reasonable to the prosecutor or prosecutors,to be paid by the party or parties 
so convicted as aforesaid, such award to be made either bejfbre or at the time 
of pronouncing final judgment, as to the court may seem fit. Section 2 
provides and enacts, that if it shall appear to the court by which judgment 
ought to be pronounced, in case of conviction on any such indictment, that 
the grievance may be remedied by altering the construction of the furnace 
so employed in the working of engines by steam, it shall be lawful for the 
court, without the consent of the prosecutor, to make such order touching 
the premises, as shall be by the said court thought expedient for preventing 
the nuisance in future, before passing final sentence upon the defendant or 
defendants so convicted. Section 3 provides and enacts, that the provi¬ 
sions of this act, as far a they relate to the payment of costs, and the al¬ 
teration of furnaces, shall not extend or he construed to extend to the 
owners, or proprietors, or occupiers of any furnaces ofsteam-engines erected 
solely for the purpose of working mines of different descriptions, or em¬ 
ployed solely in the smelting of ores and minerals, or in the manufucti/^ing 
of the produce of suck ores or minerals, on or immediately adjoining the 
premises where they are raised. 

Evidende. 

Prove that the defendant erected the boiler in question, or that he 
continued it after being erected by some other person; prove tliat 
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he used it for the purposes alleged in the indictment; prove that the 
smoke or smell arising from it was either injurious to health, or so 
oftensive as to detract considerably from the enjoyment of life and 
property in its neighbourhood; see B. v. WhitCy 1 Bur, 333; it i|^ 
not necessary that the smells produced by it should be injurious to 
health, it is sufficient if they be offensive to the senses; B, v. iVet7> 
^ C. ^ P. 486; and prove that it is in a populous neighbourhood, or 
near a highway; B. v. Papineau^ 1 Str. 686; for its being a nuis¬ 
ance depends in a gifeat measure upon the number of houses, and the 
concourse of people in its vicinity; and which is a matter of fact to 
be determined by the jury. B. v. White, 1 Burr. 333. 

The defendant, on the other hand, it seems, may prove that the 
boiler was erected before the houses were built, or the roads con¬ 
structed ; B. V. Gross, 2 C. S; P. 483 ; or in a neighbourhood where 
there were already establish^ other trades, &c.; emitting smells ex¬ 
tremely offensive or insalubrious, and which smells were not percept¬ 
ibly increased by the alleged nuisance in question. B. v. Neville, 
Peake, 91 ; B. v. Waits, M. Sf M. 281. But it is no defence to say 
that the alleged nuisance has existed for a number of years; for no 
length of time will legalize a nuisance. B. v. Gross, 3 Camp. 227; 
and see 7 East, 190; 4 Binp. N. C. 183. It has been said, that in 
judging of a public nuisance, the public good it does may in some 
cases, whera the public health is not concerned, be taken into consi¬ 
deration, to see if the public benelit outweigh the public annoyance; 
B. V. Bussell, Q B.6^ 0. 666; 9 Dowl. Sf Byl. 566; but thb doctrine 
was overniled in the case of v. Ward, 4 Ad. 4“ E. 384: where it 
was held to be no answer id an indictment for a nuisance in a har¬ 
bour, by erecting an embankment, that although the work was in 
some degi'ee a hindrance to navigation, it was advantageous in a 
greater degree to other uses of the port. Bee B. v. Morris, 1 B, 
Ad. 441 ; B. v. Tindall, 1 Nev. <Sf P. 7l9; C Ad. <Sf E. 143; Beg. v. 
Bavdttll, C, Sf Mar. 496. 


—♦— 

BAWDY-IIOUSES AND OAMING-HOUSBS. 


Statute, 

25 G, 2, c. 36, s. 8.]—And whereas, hy reason of the many subtle 
and crafty contrivances of persons keepiM bawdy-houses, gaming¬ 
houses, or other disorderly houses, it is dimcult to prove who is the 
real owner or keeper thereof, by which means many notorious of¬ 
fenders have escaped punishment: be it enacted, that any person who 
shall at any time hereafter appear, act, or behave him or herself as 
master or mistress, or as the person having the care, government, or 
management of any bawdy-house, gaming-house, or other disorderly 
ho^, shall be deemed and taken to be the keeper thereof, and shall 
be liable to be prosecuted and punished as such, notwithstanding he 
or she shall not in fact be the real owner or keeper thereof. 

Sect. 10 —No Certiorari'] —Enacts, that no indictment which shall, 
at any time after the*said Ui-st day of June, be preferred against any 
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person fiir keeping a bawdy-house, gaming-house, or other disorderly 
house, shall be removed by any writ of certiorari into any other 
court; but such indictment shall be heard, tried, and finally deter¬ 
mined at the same general or quarter session or assizes where such in¬ 
dictment shall have been preferred, (unless the court shall think 
proper, upon cause shewn, to adjourn the same), any such writ or 
allowance thereof notwithstanding. 

3 6r. 4, c. 114.— {Ante,p. 590). 

Indictment for Keeping a Bawdy-House. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, and A. his wife, on the tnird day of August, in the ninth 
year of the reign of our sovereign lady Victoria, and on divers other 
days and times between that day and the day of the taking of this 
inquisition, with force and arms at the parish aforesaid, in the county 
aforesaid, unlawfully did keep and maintain a certain common ill- 
governed and disorderly house ; and in the said house, for the lucre 
and gain of him the said J. S., certain persons, as well men as women, 
of evil name and fame, and of dishonest conversation, then and on 
the said other days and times, there unlawfully and w'illingly did 
cause and procut e to frequent and come together ; and the said men 
and women, in the said house of him the said J. S., at unlawful times 
as well in the night as in the day, then and on the said other days 
and times, there to be and remain drinking, tippling, whoring, and 
misbehaving themselves, unlawfully and,wilfully did permit, and yet 
do permit; to the great damage and common nuisance of all tlie*liege 
subjects of our said lady the Queen thei’e inhabiting, being, residing, 
and passing, to the evil example of all others in the like case offend¬ 
ing, and against the peace of our lady the Queen, her crown and 
dignity. 

Fine or imprisonment, or hath, and, by 3 G. 4, c. 114, Jiard Mkur. 
A married woman may he indicted with her husband for this offence. 
R. V. Williams, 1 Salk. 383. 7%e indictment shall not he removed by 

certiorari, 26 G. 2, c. 36, 10 ; unless upon the part of the crown; R. 

y. Davies, 5 T. R. 626; and it shall be determined at the same sessions 
or assizes at which it is preferred, unless the court, upqn cause shewn, 
think proper to adjourn the same. 25 G. 2, c. 36, s. 10. 

Evidence. 

Prove that the house in question, or a room or rooms in it, were 
let out for the purposes mentioned in the indictment. And if a lodger 
let her apartment for the purpose of indiscriminate prostitution, it 
is as much a bawdy-house as if she held the whole house. R. v. 
Pierson, 2 L. Raym. 1197; 1 Salk. 882. 

Secondly, prove that the defendants acted or behaved as master 
or mistress, or as the persons having the care, government, or ma¬ 
nagement** of the house in question ; which is sufficient evidShce 
that the defendants kept the house. 25 G. 2, e. 36, s. 8. 

And, thirdly, prove tlie house to be situate in the parish mentioned 
in the indictment; for this being mattbr of local description, it must 
be proved as Imd, otherwise the defendant must be acquitted. {See 
ante, p. 98). 
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Indictment for Keeping a common Gaming-Hmtse. 

Commencement as in the last precedent ~\—in the county afow 
said, unlawfully did keep and maintain a certain common gaming¬ 
house; and in the said common gaming-house, for lucre and gain, 
on the said third day of August in the year aforesaid, and on the said 
other days and times, there unlawfully and wilfully did cause and 
procure divers idle &nd evil-disposed nei'sons to frequent and come, 
to play together at a certain unlawful game of cards called Rouge ^ 
hoir; and in the said common gaming house, on the said third day 
of August in the year aforesaid, and on the said other days and 
times, there unlawfully and wilfully did permit and suffer the said 
idle and evil-disposed persons to he and remain, playing and gaming 
at the said unlawful game called Rouge et noir^ for divers large and 
excessive sums of money; to the great damage and common nui¬ 
sance of all the liege subjects of our said lady the Queen, to the evil 
example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. (2nd Count). 
And the jurors aforesaid, upon their oath aforesaid, do further pre¬ 
sent, that the said J. S., afterwards, to wit, on the said third day of 
August, in the year aforesaid, and on divers other days and times 
between that da}'^ and the day of the taking of this inquisition, with 
force and arms, at the parish aforesiiid, in the county aforesaid, un¬ 
lawfully did keep and maintain a certain common gaming-room in 
the house of one J. N., there situate; and in the said common 
gaming-room, Sfc. S^c.^ as in Ihe last counf, onig suhsHtufing “gaming- 
room,” for “gaming-house.” This precedent was holdeti good in 
R. v. Rogier, 2 D. <S|- R. 431; 1 B. C. 272. In R. v, Taylor^ 
3 B. iSj* C. 502, Ilolrogd, J., said^ that in his opinion^ it would he 
sufficient merely to have alleged that the defendant kept a common 
gaming-house. 

line and imprisonTnent^ or both, and^ hy 3 G. 4, c, 114, (^antCy p, 
690), hard labour. The indictment shall not be removed oy certi¬ 
orari, 25 G. 2, c. 36, s. 10, unless on the part of the Crown. R. 
v. DavieSy 5 T. R. 626; and it shall be determined at the same 
sessions or assises at which it is preferred, unless the court, upon 
cause shewn, think proper to adjourn the same. 25 G. 2, c. 36, 
s. 10. 

Evidence. 

Prove that the house in question, or a room or rooms in it, were 
used for the purpose mentioned in the indictment. See 5 T.R 338. 
As to the evidence sufficient for this purpose, 8 9 Viet. c. 109, 

ss.2,5; (post,p. 666). Prove that the defendant “acted or behaved as 
master or mistress, or as the person having the care, government, or 
management” of the house or room in question; which is sufficient 
evid^ce that the house or room was kept by tiie defendant. 26 G. 2, 
c. 36, 8. 8. And lastly, prove the house to be situate with the parish 
mentioned in the indictment. (See ante, />. 41). 

Keeping and maintaining a qoinmon gaming-house for lucre and 
gain, and causing and procuring idle and disorderly persons to come 
there to play at Roug^ et noir, and permitting such persona to play 
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there at such game for money, is an indictable offence at common law. 
R. V. Rogier, 272; 2 D. <5j- R. 431. 

After an indictment has been preferred by a private prosecutor, 
the court will allow any other person to go on with it, even against 
the consent of the prosecutor. R. v. Wood, 3 Adol. 657. 


HIGHWAYS IN GBNEUAL. 


Statutes. 

5 4’ 6 W. 4, c. 50, s. 95—Mode of Proceeding if Obligation to 
repair is dis^ted."^ —If, on the hearing of any summons respecting 
the repair of any mgh way, {see s. 94), the duty or obligation of such 
repairs is denied by the surveyor on behalf of the inhabitants of 
the parish, or by any other party charged therewith, it shall then be 
lawful for such justices, and they are hereby required, to direct a bill 
of indictment to be preferred, and the necessary witnesses in sup¬ 
port thereof to be subpoenaed, at the next assizes to be holdcn in and 
for the said county, or at the next general quarter sessions of the 
peace for the county, riding, division, or place wherein such high¬ 
way shall bo, against the inhabitants of the parish, or the party to 
be named in such order, for suffering atd permitting the said^iigh- 
way to be out of repair; and the costs of such prosecution shall be 
directed by the judge of the assize before whom the said indictment 
is tried, or by the justices at such quarter sessions, to be paid out 
of the rate made and levied in pursuance of this act, in the parish in 
which such highway shall be situate: Provided nevertheless, that it 
shall be lawful for the party against whom such indictment shall be 
so preferred at the quarter sessions as aforesaid, to remove such 
indictment by certiorari or otherwise into his Majesty’s court of 
King’s Bench. 

Sect. 96 —Levying and Application of Fines'] —^Enacts, that no fine, 
issue, penalty, or lorfeiture for not repairing the highways, or not 
appearing to any indictment for not repairing the same, shall here¬ 
after be returned into the Court of Exchequer, or other court, but 
shall be levied by and paid into the hands of such person or persons 
residing in or near the parish, township, or place, where the road 
shall lie, as the justices or court imposing such fines, issues, penal¬ 
ties, or forfeitures shall order and direct, to be applied towards the 
repair and amendment of such highway; and the person or persons 
so ordered to receive such fine, shall and is hereby required to 
receive, apply, and account for the same, according to the direc¬ 
tion of such court, or in default thereof shall forfeit double th^um 
received; and if any fine, issue, penalty, or forfeiture, to be 
imposed on any such parish, towi^ip, or place, for not repair¬ 
ing^ the highways, or not appearing as aforesaid, shall hereafter be 
levied on any inhabitant of such parish, township, or place, then 
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such inhabitant shall and may make his complaint to the justices at 
a special sessions for the highways; and the said justices are hereby 
empowered and authorized, by warrant under their hands to make 
an order on the surveyor of the parish for the payment of the samd 
out of the money receivable by him for the hip^hway rate, and shall 
within two months next after service of the said order on him pay 
unto such inhabitant the money therein mentioned. 

Sect. 98— Costs] —Enacts, that it shall and may be lawful for the 
^ourt before whom any indictment shall be preferred for not repairing 
higfhways to award costs to the prosecutor, to be paid by the pei’son 
so indicted, if it shall appear to the said couH that the defence made 
to such indictment or presentment was frivolous or vexatious. 

Sect. 99— Proceeding bg Presentment abolished] —Enacts, that from 
and after the commencement of this act, it shall not be lawful to take 
or commence any legal proceeding, by presentment, against the inha> 
bitants of any parish or other person, on account of any highway or 
turnpike road being out of repair. See R. v. St, Mawgan in Mew- 
agey 8 Ad, ; 3 Nev. ^ P, 502. 

Sect. 107— Gertiorart] —Enacts, that no rate nor any proceeding to 
be had touching the conviction of any offender against this act, or any 
order made, or any other matter or thing done or transacted in or 
relative to the execution of this act, shall be vacated for want of 
form, or be removed or remy vable (except as herein mentioned— i, c. 
in case of appeal, where the sessions grant a case, s, 108) by certiorari, 
or any other writ or process whatever, into any or his Majesty's 
courts’of record at Westminster. 

Sect. 100— Gompeteneg of JVitnesses] —Enacts, that no person shall 
be deemed incompetent to give evidence or be disqualified from giving 
testimony or evidence in any action, suit, prosecution, or other legal 
proceedings to be brought or had in any court of law or equity, or 
before any justice or justices of the peace, under or by virtue of this 
act, by reason of being an inhabitant of the parish in which any 
offence shall be committed, or of being a treasurer, clerk, surveyor, 
district surveyor, assistant surveyor, collector, or other officer ap¬ 
pointed by virtue of this act, nor shall such testimony or evidence 
for any of the reasons aforesaid be rejected, or liable to be questioned 
or set aside. 

3 Geo. 4, c. 126, s. 110— Fine for Non-repair of Turnpike Road ]— 
Enacts, that when the inhabitants of any parish, township, or place 
shall be indicted {or presented) for not repairing any highway, being 
a turnpike road, and the court before whom such indictment (or pre¬ 
sentment) shall be preferred, shall impose a fine for the repair of such 
road^such fine shall be apportioned, together with the costs and 
charges attending the same between the inhabitants of such parish, 
township, or place, and the trustees or commissioners of such turnpike 
road, in such manner as to the^id court, upon consideration of the 
circumstances of the case, shall seem just; and it shall and may be 
lawful for such court to order the treasurer of such turnpike road to 
pay the sum so proportioned for such turnpike road, out of the money 
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then in his hands, or next to be received by him, in case it shall 
appear to such court, from the circumstances of such* turnpike debts 
and revenues, tliat the same may be paid without endangering the 
securities of the creditors who have advanced their money upon the 
credit of the tolls to he raised thereupon, which orders shall be bind¬ 
ing upon such treasurer, and he is hereby authorized and required to 
obey tlie same. 

Indictment for Obstructing a Common Highway. 

Commencement as ante, p. 633]—in the county aforesaid, in a cer¬ 
tain street there called Leman Street, being the Queen’s common 
highway, used for all the liege subjects of our lady the Queen, with 
their horses, coaches, carts, and carriages, to go, return, pass, repass, 
ride, and labour, at their free will and pleasure, unlawfully and 
injuriously did [put and place three empty drays, and did then and 
on the said other days and times there unlawfully and injuriously 
permit and suffer the said empty drays respectively to be and remain 
in and upon the Queen’s common highway aforesaid for the space of 
several hours, to wit, for the space of five hours on each of the said 
days]; whereby the Queen’s common highway aforesaid, then and 
on the said other days and times, for and during all the time afore¬ 
said on each of the said days respectively, was obstructed and strait¬ 
ened, so that the liege subjects of our said lady the Queen could not 
then and on the said other days and times go, return, pass, repass, 
ride, and labour, with their horses, coaches, carts, and other car¬ 
riages, in, through, and along, the Quee*n’s common highway afore- 
s&id, as they ought and were wont and accustomed to do: to the 
^eat damage and common nuisance of all her Majesty’s liege sub¬ 
jects going, returning, passing, repassing, riding, and labouring, in, 
through, and along, the Queen’s common highway aforesaid ; to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. See precedents 
of obstructing a highway by continuing a hedge across it, C. C. C. 307 ; 
—by erecting a gate across it, 6 Went. 401, 405 ; Reg. v. Botfield, 1 C. 
^ Mar. 151 ;—by building or continuing a building upon it, 4 Went. 
181,191; I Ad. E. 822 ;—by placing carts upon it for the sale of 
vegetables, C. C. C. 305^ laying soil upon it, C. C. C. 303 ;—by 
laying rubbish upon it, C. C. C. 316 digging holes in it, C. C. C. 
303,314^ d%gging a horsepond and erecting a cistern in it, C. C. C. 
304 ;—stopping a watei'course and thereby overflowing the highway, 
C. C. C. 376 : —by exhibUing effigies at a window, and thereby attracting 
a crowd, R. v. Carlisle, 6 C. P. 637. 

Firw or imprisonment, or both. Nuisances, as far as relates to high¬ 
ways, is of two kinds: positive, by obstruction y and negative, by want 
of reparations. The latter we shall consider presently. 

Evidence. 

Prove the way in question to be a common highway. {Seepost, p. 
645).^ Prove the obstruction, as stated in the indictment; and prove 
that it was productive of inconvenience to persons passing through 
the street, either in carriages or on foot. Where a waggoner occu¬ 
pied one side of a public street in a city, before his warehouses, in 
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loading and unloading liis waggons, for several hours at a time, lioth 
day and niglit, and having one waggon at least usually standing be¬ 
fore his warehouses, so that no carriages could pass on that side of 
the street, and sometimes even foot passengers were incommoded hy 
cumbrous goods lying upon the ground ready for loading; this was 
holden to be a public nuisance, although it appeared that there was 
room for two caiTiages to pass on the opposite side of the street. R, 
V. Rmselly G Easty 427 ; and see R. v. Crossy 3 Camp. 227. 

Where a statute enacted, that the erection of a building within 
pertain limits should be deemed a ** common nuisance,** and also 

{ rave a summary remedy, by proceedings before magistrates, it was 
leld that the offender might be indicted for the nuisance. R. v. Gre~ 
goryy 5 B. Ad. 655. (^See antCy p. 2). 

Indictment for Obstructing the Navigation of a Public River. 

Gloucestershire, to wit:—The jurors for our lady the Q,ueen upon 
their oath present, that the River Severn, that is to say, a certain 
part of the said river lying and being in the county of Gloucester, is, 
and from the time whereof the memory of man is not to the contrary, 
hath been, an ancient river, and the Queen's ancient and common 
highway for all the liege subjects of our lady the Queen and her 
predecessors, with their ships, barges, lighten, boats, wherries, and 
other vessels, to navigate, sail, row, pass, repass, and labour, at their 
will and pleasure, witI>out any impediment or obstruction whatso¬ 
ever. And the jurors aforesaid, upon their oath aforesaid, do further 
present, that J. S., late of fhe parish of B., in the county aforesaid, 
fisherman, on the third day of August, in the fourth year of the 
reign of our sovereign lady Victoria, and on divers other days and 
times between that day and the d.iy nf tiie taking of this inquisition, 
with force and arms, at the parish aforesaid, in the county afoiesaid, 
unlawfully, wilfully, and injuriously did [erect, fix, put, place, and 
set in the said river, and Queen’s ancient and common highw'ay 
there, near a certain place called Guy’s Shard, a certain snare, trap, 
machine, and engine, commonly called Putts, for the taking and 
catching of fish, and composed of wood, wooden stakes, and twigs; 
and that he the said J. S., on the said third day, of August, in the 
year last aforesaid, and on divers other days and times between that 
day and the day of the taking this inquisition, with force and arms, 
at the parish aforesaid, in the county aforesaid, in the said river and 
Queen’s ancient and common highway there, the said snare, trap, 
machine, and engine, called Putts, unlawfully, wilfully, and inja- 
riously did continue, and still doth continue, so erected, fixed, 
put, placed, and set in the said river and Queen’s ancient and 
common highway ns aforesjiid] ; by means whereof the navigation 
imd free passage of, in, thmugh, along, and upon the said river 
Severn, and the Queen’s ancient and common highway, on the day 
and i^ar aforesaid, and on the said other days and times, hath been, 
and still is, greatly straitened, obstructed, and confined, to wit, at the 
parish aforesaid, in the county aforesaid, so that the liege subjects of 
our said lady the Queen, navigating, sailing, rowing, passing, repass¬ 
ing, and labouring with their ^lips, liarges, lighters, boats, wherries, 
and other vessels, in,, through, along, and uoon the said river, and 
Queen’s ancient .and common highway there, on the same da}' and 
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year aforesaid, and on the said other days and times, conld not, nor 
yet can, go, navi^te, sail, row, pass, repass, and labour with their 
ships, barges, lighters, boats, wherries, and other vessels, upon and 
about their lawful and necessary affairs and occasions, in, through, 
along, and upon the said river and Queen’s ancient and common high¬ 
way there, m so free and uninterrupted a manner as of right they 
ought, and before have been used and accustomed to do; to the great 
damage and common nuisance of all the liege subjects of our said lady 
the Queen, navigating, sailing, rowing, passing, repassing, and labour¬ 
ing with their ships, barges, lightem, boats, wherries, and other ves¬ 
sels, in, through, along, and upon the said river Severn, and Queen’s 
ancient and common highway there, to the great obstruction to the 
trade and navigation of and upon the said river, to the evil example 
of all others in the like case offending, and against the peace of our 
lady the Queen, her crown and dignity. 

Fine or imprisonment, or both. Also, to divert a part of a pitblic 
river, wherehp the current of it is weakened, and rendered incapable of 
carrying vessels of the same burthen as it could before, is a common 
nuisance. 1 Hawk. c. 75, 11. But if a ship or other vessel sink by' 

accident^ in a river, although it obstruct the navigation, yet the owner is 
not indictable as for a nuisance, for not rem-oving it. R. v, Pf^atts, 
2 JBsp. G75. See R. v. Russell and Others, Q D. R. 6G6 ; Q B. 

666 : R. V. Ward. 4 Ad. Sf E. .384; 6 Nev. M. 38 : R. v. Tindall, 
1 Nev. S(P. 710; 6 Ad. Si E. 143: R. v. Morris, I B. S^ Ad. 441; 
Reg. v. Randall, G. Sf Mar. 496, {awte,p. 636). 

Evidence. ' 

Prove that the river in question is public and navigable, in that 
part of it which was obstructed; and prove the obstruction stated in 
the indictment, in the same manner as under the last precedent. 
Upon the trial of an indictment for a nuisance in a navigable river, 
by erecting staiths there, for loading ships with coals, the jury were 
directed to acquit the defendant, if they thought the abridginent of 
the right of passage, occasioned by these staiths, was for a public 
purpose, and occasioned a public benefit; and if the erections were 
in a reasonable situation, and a reasonable space was left for the 
passage of vessels on the river; and the judge pointed out to the 
jury that, by reason of the staiths, the coals were supplied better and 
at a chea})er rate than they otherwise could be, which was a public 
benefit; it was liolden that this direction was right. R. v. Russell, 
0 D. Si R. 666, Lord Tenterden, C. J., dissmtiente ; 6 B.^ C. 666. 
But see R. v. Ward, 6 Nev. Si M. 38 ; 4 Ad. Si E. 384 ; \gnte, p. 635). 

Indictment against a Parish for not repairing a Highway. 

Middlesex, to wit;—The jurors for our lady the Queen upon their 
oath present, that from the time whereof the memory of man is not 
to the contrary, there was and yet is a certain common and ai^ient 
Qimen’s highway, leading from the town of Hatfield, in the county 
of Hertford, towards and unto the city of London, used by and for 
all the liege subjects of our lady tlv? Queen and her predecessors, 
with their homes, coaches, carts, and other carriages, to go, return, 
pass, repass, ride and labour at their free will and pleasure; and 
that a certain part of the said common and ancient Queen’s high- 
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way, called lane, situate, lying, and being in the parish of 
Fryern Barnet, in the county of Middlesex, extending from a certain 

held there, called-, unto a certain bridge called-bridge, 

containing in length forty yards, and in breadth eight yards, on ther 
third day of August, in the ninth year of the reign of our sovereign 
lady Victoria, and continually afterwards until the day of the taking 
of this inquisition, at the parish aforesaid, in the county last afore¬ 
said, was and is yet.very ruinous, miry, deep, broken, and in great 
decay, for want of due reparation and amendment of the same ; so 
that the liege subjects of our said lady the Queen, during the time 
last aforesaid, could not go, return, pass, repass, ride, and labour 
with their horses, coaches, carts, and other carriages, in, through 
and along the Queen’s common highway aforesaid, as they ought 
and were wont and accustomed to do, without great danger of their 
lives, and the loss of tlieir goods; to the great damage and common 
nuisance of all her majesty’s liege subjects, going, returning, passing, 
repassing, riding, and labouring, in, through, and along the Queen’s 
common hijjhway aforesaid ; to the evil example of all others in the 
like case oflending, and against the peace of our lady the Queen, her 
crown and dignity ;* And that the inhabitants of the said parish of 
Fryern Barnet, in the said county of Middlesex, the common high¬ 
way as aforesaid, so as aforesaid being in decay, ought to repair and 
amend, w'hen and so often as it should or shall be necessary. 

If there he other parts of the highway oui of repair^ mthin the smne 
parish, insert other counts specifying them. An indictment against a 
parish for not repairing a horse and foot way is the same as the above, 
only^iibstitnting for highway,” the words “ pack and prime 

way,” and for the words “with their horses, coacfies, carts,” H^c. 
in th^ commencement, substituting the words “ on horseback and on 
foot, to go, return, pass, repass, ride, labour, and drive their cattle at 
their free will and pleasure;” and for the words “with their horses, 
coaehes, carts, and other carriages,” neasr the end of the count, substi¬ 
tuting the words “ with their horses and cattle.” The indictment usu¬ 
ally states the highway to have been so immemorially, but this is unneces¬ 
sary ; it is snfficimt to allege that it is a common public highway, with¬ 
out shewing how it became so ; Aspinall v. Brown, 3 T. B. 206; and 
it is prudent to plead it thus, particularly where it is not an ancient 
way. So, although usual, it is unnecessary to shew the termini of the 
way ; 2 Saund. 168 c; R. v. Haddock, Andr. 146 : R. v. St. fVeonard’s, 
6 C, \ I** 682 ; yet perhaps it is safer to do so. 1 Hawk. c. 76, ss. 86, 
87. . But if stated, th^ must be stated correctly, for a variance between 
the indictment and evidence in this respect would he fatal. R. v. Greo^ 
Canfield, 6 Esp. 136: R. v. St. fFeonarcTs, supra. If the highway be 
described as leading from the township of A. unto the town of B., the 
termini A. and B. are excluded; and therefore, if the offence was com¬ 
muted in the township of A., the defendant must be acquitted. Reg. v. 
Botfield, C. Mar, 167. Where a public footway led from A. to the 
gate, 0 >f a church-yard, and communicated through that gate by a public 
path w^ich in one part of it formed an acute angle with the church, it 
was held that it might be desadbed as a footway leading from A. towards 
and unto the church. R, v. Iffarchioness of Downshire, 4 Ad. E. 
232 ; 6 Nev. 8 ^ M. 662. Where the indictment stated the way to be a 
carriage way leading from the town of A., in the county of B., towards 
and unto the vUlage of E. in the same county, and the part charged to he 
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out of repair was a portion of a lane called F. lane ; and it appeared in 
evidence that^ to go from the town of A, to the milage of E. with a car¬ 
riage^ a person must go four miles along the 6'. turnpike road^ then all 
along F. lam^ and then cross the W. turnpike road, and for a short 
distance go along a road which goes from the fV. turnpike road to the 
village of E,; it was held that the road was not misdescribed^ Reg. v. 
Steventon, 1 C. K. 65. The indictment, however, must shew with 
certainty the part of the road which is out of repair, how many yards in 
length, how many in breadth, S^c. 1 Hawk. c. 76, ss. H8, 89 ; but see 2 
Saund. 168<i; and that it is within the parish; see Gowp. Ill ; 3 71 
R. 600 ; 7 -fl. «Ss* O. 413 ; R. v. Upton, 6 C, P. 133 ; and if the parish 
be situate part in one county and paH in another, the indictment must 
be against the whole parish although the road otit of repair were 
in a part of the parish lying in one county onlg; R. v. fnhalntants of 
Clifton, 6 T. R. 498; see 4 Burr. 2507, cont.; but the venue must 
nevertheless be laid in the county where that part of the road out of 
repair was situate. Where two patishss are separated by a tieer, the 
medium liluin aquae is the presumptive boundary between them. R. v. 
Landufph, 1 Af. Sf Rob. 393. Where a juddic way crosses the bed of a 
fiver, which washes over it at every tide, and leaves a deposit of mud, 
the parish is not bound to make it good. lb. 

Fine. As to the levying and application of such fine, see 6 tS* 0 W. 4, 
c. bO, .9. 90, (ante, p. 038); 12 East, 660 ; and 3 G. 4, c. 120, s. 110, 
(ante, p. 639). As to the costs, see 6 dj* 0 W. 4. c. 60, .w. 9.5, 98, 
(ante,p. 039). Where, the obligation to repair being disputed, an iu- 
dictmefit is directed under s. 9-3, and the defendants are convicted, the 
prosecutor is entitled as matter of right 'to an order for emts dnder 
that section. Reg. v. Inhabitants of Yarkhill, 9 C. ^ P. 2] 8: but 
not where the defendants are acquitted on the ground of its not having 
been proved to he a highway. Rev. v. Inhabitants of Chedworth, Id. 
285 ; Reg. v. Inhabitants of Paul, 2 M. <!!{’ Rob. 307 ; Rev. v. InhalA- 
tanU of tleanor, V^LawJ,, It had been ruled that,on:tJte 

trial of an indictment preferred under s, 95, the judge has no power to 
award costs for a frivolous defence under s. 98 ; the power being, as it 
was said, limited to the court aJt which the prosecution was originally 
preferred: Reg. v. Inhabitants of Prestm, 2 M. Rob. ]37 : but this 
seems not to be maintainable. See R. v. Inhalntants of Upper Pap- 
worth, 2 East, 413; Reg. v. Inhabitants of Pemhridge, 3 O. D, 
6. And a judge who tries, at Nisi Prius, an indictment preferred 
under s. 96, and removed by certiorari, has the power to award costs under 
that section; Reg. v. Inhabitants of Great Broughton, 2 AI, Sf Rob. 
444 ; and where it was not preferred under s. 96, he has the same power 
under s. 98 ; Reg. v. Pemhridge, supra: overruling previom cases to 
the contrary ; Reg. v. Inhalntants of Paul, supra ; Reg. v. Challicmnite, 
2 Af. Sf Rcb. 311. The Court of Queen*s Bench has the like power ; 
Reg. V. Inhabitants of Preston, 7 Bowl. 93. See 00 G. 3 1 G. 4, 

c. 4, s. 10; (ante, p. 66). 


General Issue, 

And J. S. and J. N., two of the inljabitants of the said parish of 
Fryern Barnet, by A. B. their attorney, for themselves and the rest 
of the inhabitants of the said parish, come into court here, and 
having heard the said indictment read, say, they are not guilty 
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of the said premises in the said indictment above specified and chared 
upon them ; and of this they put themselves upon the counti-y, &c. 
{See antCy p. 94). 

/ 

Evidence for the Prosecution, under the General Issue. 

1. Tlie prosecutor must prove that the road or street in question 
is a public highway, that is to say, a way open and common to all 
pei-sons. ] jflawk.M. 76, s, \ \ see Q T. R. 634; 11 East, 376, n. ; 5 
Taunt. 125; 1 Camp. 260; 4 Camp. 16; 4 B, Aid. 447 ; I B. Sf Ad. 
132 ; 2 M. Si Rob. 307. And if the termini be set out in the indict¬ 
ment, tliey must be proved as laid. R. v. Great Canfield, R. v. St. 
JVeonard’s, (ante, p. 644). A road dedicated to and used by the 
public becomes a highway which the parish must repair, although 
neither such dedication nor such use have been adopted nor acquiesced 
in by the parish. R. v. Leake, 5 B.Sf Ad. 469 ; 2 Nev. Sf M. 583. 
The stat. 5 «Sf 6 JV. 4, c, 50, does not apply retrospectively to roads 
completely public by dedication before the act, but only to roads 
then made, and in progress of dedication. Reg.\. Westmark,2 M, 
S^ Rob. 805. See s. 23. 

2. He must prove that that part of the road in question, out of 
repair, is within the parish charged by the indictment, and any local 
description given of the part out of repair must be proved as laid. 
(See aute,p. 41). But want of certainty in such description cannot 
be taken advantage of under the general issue. R. v. liammersmith, 
1 Stark. 357. 

3. « He must prove the pa^'t of the road so described to be out of re¬ 
pair, as stated in the indictment. See 2 L. Raym. 1169. 

4. It is not necessary, however, to prove the liability of the 
parish to repair; for the law presumes that, until the contrary is 
shewn. 

|t may be necessaiy to observe, that the surveyor of the parish 
is a competent witness for the prosecution, 5 df 6 W. 4, c. 50, s. 100, 
(ante, p. 639), and also for the defendants. So, an inhabitant of tho 
parish (even, it seems, the prosecutor himself, see 1 Stark. 357) is a 
competent witness for the prosecution ; see 3 G. 4, c. 126, «. 137; R. v. 
Hayman, M. S^' M. 401 ; and it would* seem since the recent statute 
6 S^G IV. 4, c. 50, s. 100, (ante, p. 639), for the defendants also; 
though the latter was not the case before ; see 15 East, 474 ; 1 B. 
Aid. 78; 1 M. iSy Rob. 286 ; 1 Ad. Si E. 744; (ante,p. 146). See now 
the stats. 3 4 Viet. c. 26, s. 1, (ante, p. 146), and 6 7 Viet. c. 

86, (ante, p. 144). Under the 3 (Sf 4 Viet. c. 26, an owner of lands 
within the parish is a competent witness for the defendant, though 
he be not a rated inhabitant, the lands being occupied by tenants, 
who are rated for them. Reg, v. Doddington, \Q. B. Ail. 

The declarations of inhabitants are good evidence against the 
parish, for they are parties to the recoi'd, w'hether rated or not, and 
though by statute they are competent witnesses, they are not compel- 
lamtjo attend as witnesses. Reg. v. InhaMtants of Addenbury East; 
1 Dor. Si M. 324. 

Evidence for the Perrish, under the Geuerallsme. 

Under the gener^ issue, the parish may prove tliat the road in 
question is not a common highway, or that it is in good and suffi- 
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cient repair, or that the part out of repair is not within the patiish. 
2 Sauna. 161 6, in notis: R. v. Inhabitants of Normchy 1 Sir. 181, 
182,183. But they cannot prove the liability of particular persons 
ratione tenuric or the like, to repair the road in question ; that de¬ 
fence must be made the subject oi a special plea, in all cases. R.' v. 
iSif. Andrews^ 1 Mod. 112; Anon.y 1 Vent. 3S6 ; 1 llawh, c. 76, s. 9 ; 
2 Saund. 169, n. 10, unless the parish have been relieved of their lia¬ 
bility by a public statute. 3 Camp. 222 : see 1 L. Raym. 725; 2 T. 
72.106; 2B.&iAld. 179. 

The inhabitants of a parish are not bound to repair a way used by 
the public and repaired by the parish for twenty years, if there be no 
owner who could dedicate it, and the repairs by the parish be shewn 
to have been begun and continued under a mistaken notion of the 
liability to repair. R. v. Edmontonj 1 M. Rob. 24. R. v. Leakey 
supra. 

It may be observed, that after the verdict for the defendants for 
the non-repair of a highway, the court will not grant a new trial on 
the ground of the improper rejection of evidence; but they will 
suspend the judgment, in order that another indictment may be pre- 
pai-ed. R. v. SuMon, 5 B. df Ad. 62 ; 2 Nev, S; M. 67. 

Flea that othersy ratione tenurse, are hound to repair. 

And J. S. and J. N., two of the Inhabitants of the said parish of 
Fryem Barnet, by A. B., their attorney, for themselves and the rest 
of the inhabitant of the said parish, (excepting one A. C.), came 
into court here, and liaving heard the sai(l indictment read, say, that 
our lady the Queen ought not further to prosecute the said indict¬ 
ment against the inhabitants of the parish last ufoi*esiiid (excepting 
the said A. C. as aforesaid); because they say, that as to the siiid 
part of the said highway in the said indictment described to be 
ruinous, miry, deep, broken, and in great decay, the said A. C., by 
reason of his tenure of eer^in lands and tenements called ■■■■■■■■—, 
lying and being in the said parish, ought to repair and amend the 
said part of the said highway so alleged to be ruinous, miry, deep, 
broken, and in decay as aforesaid, when and so often us there should 
be occasion [as the said A. C., and all those who held the said lands 
and tenements for the time being, from time whereof the memory of 
man is not to the contrary, hitherto were used and accustomed, and 
of right ought to do, and the said A. C. still of right ought to do]]. 
And this they the said J. S. and J. N., are ready to verify; where¬ 
fore they pray judgment, and that they and the rest of the inhabi¬ 
tants of the said parish of Fryern Barnet, (excepting the said A. C. 
as aforesaid^, by the court here may be dismissed and discharged 
from the said premises, in the said indictment above specified. See 
the precedentSy C. C. C. 322, 391; 4 tVent. 162, 171, 176, 184; 
G Went, 411. It is 7tot necessary, {althot^h usual), to allege the pre¬ 
scription, as in the above precedents between the crotchets, 2 Saund. 
168 e, n. (9). It is usual also, after stating the liability to repair 
ratione tenure, to add a spemal traverse of the liability of the parish to 
repair; hut this is improper, and probably demurrable, as being a traverse 
of a conclumon of law. See 1 Saund. 23,i^. (6); 2 Saund. 169 a. n. (10). 
See, however, R. v. Inhabitants of Ecdesfeld, 1 B.S^ Aid, 348. It may 
he necessary here to mentUm, that an individual cemnot be hound by pre¬ 
scription to repair a highway, unless it be in respect of the tenure oj his 
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lant\ taking of toll, or other profit. 2 Saund, 168/, n. (9). Nor can a 
parish get rid of its liability to repair^ and throw the burden upon an in- 
dividualf by reason of any agreement between the individual and others. 3 
East^ 86. It is therefore necessaryf in all cases where the parish in which 
the road is situate throws the liability to repair upon an individual or upon 
another parish^ ^'C. to state in the plea the consideration for such liability; 
merely slating a prescription will not be sufficient^ except in the case of a 
corporation sole or aggregate, who may be bound by a prescription or us¬ 
age, without consideration ; R. v. St. Giles, b M. ^ Sel. 260; and except, 
also, where the liability is thrown upon a district or township in the same 
parish, there an immemorial custom for the district to repair all the roads 
within it may be pleaded, without expressly stating any consideration 
for it, for the consideration appears sufficiently upon the face of it. R. 
V. Ecclesfield, 1 R. ^ Aid. 348/ and R. v. Inhabitants of W. R. of 
Yorkshire, 4c B. ^ Aid. 623. 

Replication. 

And hereupon N. W. [the clerk of the peace or clerk of the ar¬ 
raigns'], who prosecutes for our said lady the Queen in this behalf, 
says, that by reason of anything in tho said plea above pleaded in 
bar alleged, our said lady the Queen ought not to be precluded from 
prosecuting the said indictment against the said inhabitants of the 
said parish of Fryern Barnet: because he says'* that the said A. C. 
ought not to repair or amend the said part of the said highway so 
alleged to be ruinous, miry, deep^ broken, and in decay as aforesaid, 
by reason of his said tenure, in manner and form as in and l)y the 
said plea is above supposed and alleged : and this he the said N. W. 
prays may bq inquired of by the country. And the said J. S. and 
J. N., ^or themselves and the rest of the inhabitants of the parish of 
Fryern Barnet aforesaid, do the like. Therefore let a jury, «c. &c. 

Evidence. 

In order to support this plea, the defendants must prove that 
A. C. is the occupier of the lands and tenements mentioned in the 
plea ; for it is the occupier who is liable, whether he be owner or 
not. R. V. Watts, 1 Salk. 357 ; R. v. Buckndl, 7 Mod. 65. Prove, 
also, either that these lands were formerly granted to bo holden by 
the service of repairing this part of the highway in question, or tliat 
A. C., or those who occupied the lands before him, were always 
used and accustomed to repair it, from which circumstance- such a 
grant will be presumed. The liability must exist from time out of 
memory; and therefore, if it appear that tho tenement in respect of 
which the liability is charged originated within time of memory, the 
plea will not bo supported. R. v. Hayman, M. % M. 401. Evidence 
of reputation is not admissible to prove the liability ratione tenurce. 
Reg. v. Inhabitants of Wavertree, 2 M. ^ Rob. 363: see R. v. Cotton, 3 
Camp. 444. Where the occupier of land is bound, ratione tenurce, 
to ri^air a highway, and the land is afterwards divided among 
several occupiers, each occupier is liable for the repair of the whole, 
and he may have his remedy over against the others for contribution. 
R. V. Buccleuch, 1 Salk. 358; ^ Saund. 169, n. (9). An indictment 
for the non-repair of a highway in parish A., alleging the liability 
by reason of the tenure of lands in A., is not supported by proof of a 
liability to repair a way extending through A. and other parishes, by 
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reason of the tenure of a faiin made up of lands in A. and the pther 
parishes. Reg, v. Mizen^ 2 M. % Rob. 382. 

The record of an acquittal upon a former indictment against the 
parish with respect to the same piece of highway, is no evidence for 
the defendant; for it might have proceeded upon other gro*Unds 
than the non-liability of the parish to repair. R, v. St, RancraSy 
'Peakcy 219. So, the record of a former conviction although con¬ 
clusive against the parish upon the plea of not guilty, Id. R. v. 
H'hiinegy 7 C. P. 208, unless ffkud or want of notice can be 
shewn. 2 Sound. 169 Oy n, (10), yet is not, it should seem, evi¬ 
dence aj^ainst them, when they plead specially that an individual or 
corporation, &c, are bound to repair. But the record of a judg¬ 
ment after verdict against the parish, upon such a pica would, it 
should seem, be conclusive evidence against the parish, upon their 
pleading the same plea to any subsequent indictment. See 3 
Camp. 444. 

Plea that a particular Division of the Parish is hound to repair. 

And J. S. and J. N., two of the inhabitants of a certain district 
or township called A., in the said parish of Fryern Barnet, by A. B., 
their attorney, for themselves and the rest of * the inhabitants of the 
said district or township, come into the court here, and having heard 
the said indictment read, say, that our lady the Queen ought not 
further to prosecute the said indictment, so far as respects the in- 
liabitants of the district or township aforesaid ; liecause they say 
that the said parish of Fryern Barnet iSj^and, from time whereerf the 
memory of man is not to the contrary, hitherto has been divided 
into three districts or townships called A., B., and C.; and that 
the inhabitants respectively of the several districts or townsliips of 
A. and C. have, from time whereof the memory of man is not to 
the contrary, hitherto been used and accustomed to repair' and 
amend the several and respective highways situate and lying in 
their said respective districts or townships, independently of each 
other ; and that so much of the said liighway in the said indictment 

mentioned as leads from-to-, lies within the said district 

or township of A., and so much of the said highway as leads from 

——— to-, lies within the said district or township of B., and so 

much of the said highway as leads from -to-, lies within 

the said district or township of C.; (see R. v. Inhabitants of Bride- 
kirky 11 Easty 304); and that the said part of the said highway in 
the said indictment described to be ruinous, miry, deep, broken, 
and in great decay, lies in that part of the said parish of Fryern 
Barnet called the district or township of C.; and by reason of the 
premises aforesaid, the inhabitants of the said district or township 
of C. ought to repair and amend the part of the said highw’ay 
last afore.'aid, ind^endently of the inhabitants of the said dis¬ 
trict or township of A., in the said parish; and this they th^said 
J. S. and J, N. are ready to verify; wherefore, for themselves and 
the rest of the inhabitants of the said district or township of A., 
they pray judgment, and that they and the rest of the said inlmbit- 
ants of the sjiid district or township fcy the court here may be dis¬ 
missed and discharged from the said premises io the said indictment 
above specified. See 2 Savnd. 160, n. (10). inhabitants of B, 
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should in this ease plead a similar plea, and the inhabitants of C. 
shtmla (/ think) plead the general issue. If the plea alleges tha 
the particular district has been accustomed to re/j^ir all roads within 
ity which otherwise would be repairable by the parish at lai^e, it 
must sheWf not only that the road in question is within the particular 
district^ hut also that it is one whickf but for the customy would be 
repairable the parish. R. y, Eastrington, 5 Ad, 4* 765; and 

see R. y. Ecdesfiddy 1 .if. 4 Aid, 848. It is necessary that the pre¬ 
scription should be pleaded; foTy if judgment were given against the 
parisky whether after verdict on the general is&iey or by defauUy it would 
be conclusive evidence aft&rwards that the whole parish is bound to 
repair; R. v. St. Pancrasy Peake, 219: R. v. Whitnm, 1 C. P. 
208; unless fraud could be shewn, lb., or unless the defence in the 
former case were managed by the district in which the road lay, and the 
other districts had no notice of the prosecutiony in which case the court 
would give leave to the other districts to plead the prescriptim, to the 
svdis&iuent indictment. R. y. Townsend, Doug. 421; 2 Saund, 150 a, n. 
(10); and see 2 Camp. 494. Seethe precedents, C. C. C. 392; C Went. 
894, 410, 411; and .see particularly the case of R. v. InhMtatUs of 
Ecclesfieldy 1 R. «Sf Aid. 348; {ante, p. 647). Where an indictment 
charged that the inhabitants of the township of Bondgate in Auckland, 
Newgate in Auckland, and the borough of Auckland, in the parish of 
St. Andrew, Auckland, were immemorially liable to repair a highway 
in the town of Bishop*s Auckland, iuthe parish of St. Andrew, Auck¬ 
land, and no consideration was laid for such liability; the indictment 
was held bad in arrest of judgm^t. But it was held, to be no objection 
that the three townships were charged conjointly, R. v. Bishop Auck¬ 
land, 1 Ad. iSf El. 744. 

Replication. 

Commencement as ante, p. 647, to the asterisk, and then thus:! 
—that the inhabitants respectively of the several districts or town¬ 
ships of A. and C. have not, from time whereof the memory of man 
is not to the contrary, hitherto been used or accustomed to repair 
and amend the several and respective highways situate and lying in 
their said respective districts or townships, independently of each 
other; and this he the said N. W. prays may be inquired of by the 
country, &c. (^See ante, p. 86). Or the prosecutor may traverse 
the fact of the part of the road out of repair being within the dis¬ 
trict of C, 

Evidence. 

Prove that the districts of A, and C. liave been accustomed, as 
far as aged witnesses can recollect, each to repair the highways 
within its own district. Proof of a highway extinguished, as such, 
sixty years before, by an iuclosure act, but since used by the public, 
and repaired by tlic district charged, is not sufficient to support the 
indictment. Reg. v. Westmark, 2 i!f. <Sf Rob. 305. That the way 
is out of repair is impliedly, admitted by the plea, and that the part 
in question lies within the district of C. is impliedly admitted by the 
above replication. As to the effect of a record of a former convic¬ 
tion or acquittal of the parish in evidence, see ante, p. 648. 
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Indictment against an Individual for not repairing ratione tenure. 

Same as the precedent antey p. 642, to the asterisky and then 
thus^i —and that A. C.j late of the jjarish of Fryem Barnet, in, the 
county aforesaid, esquire, by reason of his tenure of certain lands 

and tenements called -, lying and being in the said parish, 

ought to repair and amend that part of the highwa}^ aforesaid, so as 
aforesaid being ruinous, miry, deep, broken, and in decay, when 
and so often as there should be occasion, [as the said A. C., and 
all those who held the said lands and tenements for the time being, 
from time whereof the memory of man is not to the contrary, 
hitherto were used and accustomed, and of right ought to do, and 
the said A. C. still of right ought to do], and that the said A. C. 
hath not yet done the same, &c. See the precedentSy C. C. C. 319; 
4 TFent. 190. Although usualy it is not necessary to allege a pre- 
scriptioKy as in the above precedmt hetwem the crotchets, 2 Sound, 
158 Cy n, (9). If land adjoining a highway not inclosed he afterwards 
inclosed by the ownery {not being done by virtue of a writ of ad quod 
damnum, or other legal proceedings^ he thereby renders himself liable 
during the continuance of the inctosure to repair that part of the high- 
way adjoining the land so inclosed; 2 Saund, 161, n, (12)y and he 
maybe indicted for allowing it to be out of repair, the indictment setting 
out the speckil matter. And these or the like considerations for the 
UaMUty to repair must be stated in all cases where the indictment is 
against an individualy or against another parish than that in which the 
road is situate; stating a prescription alone will not he sufficient; 
concept in the case of a corporationy sole or aggregatCy who may be bound 
to repair by prescription or usagcy without consideration, B, v, St, 
GileSy 5 M, Sel, 260. 

General Issue, 

And the said A. C., by A. B. his attorney, comes into couyt here, 
and having heard the said indictment read, says, that he is not 
guilty of the said premises in the said indictment above specified and 
charged upon him ; and of this he puts himself upon the country, 
&c. {See antCy p, 0^). 

Evidmee, 

Prove the liability of A. C. to repair the part of the highway in 
question, ratione tenurWy as directed antey p. 647 ; if it appear that 
the tenement in respect of which the liability is charged, originated 
within time of legm memory, the defendant must be acquitted. B. 
V. Haymany M, M, 401. And prove the highway to be out of re¬ 
pair, as directed antCy p, 645. 

On the other hand, the defendant, under the general issue, may 

E rove either that the road is not out of repair, or that, instead of his 
eing bound to repair it, the parish at large, or some district of it, 
by prescription or custom, or some individual ratione tenurccy is 
bound to repair it; a special plea is not necessary in su<!k a case. 
2 Saund, 159, n. (10). However, if he plead it specially, after 
pleading the liability of the parish, district, or person, he must 
conclude with a special traverse of his own liability. Id, 159, a, n, 
(10). 
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infant, whose guardian in socage is in possession of the pro¬ 
perty, is not such owner or occupier of the land as to be chargeable 
ratione tmuroe, for the non-repair of a bridge or highway; the guardian 
must be charged. R. v. SuttoKy 3 Ad. <Sf El. 597; 5 Nev. Sf M. 
353. But it seems that infancy would not exempt, if there were 
no other person against whom the performance of the repairs could 
be enforced. Ib. 

Where, on an in^ctment in the common form for not repairing a 
highway, alleging the defendant’s liability ratione tenuraSy it w'as 
-found by a special verdict that the defendant’s land adjoined the sea; 
that anciently a highway went over this land, and that the defend¬ 
ant’s predecessors had repaired it, &c.; that within living memory 
the sea had encroached, and that the ancient highway was covered 
by the sea; that the defendant’s predecessors had from time to time 
gradually removed the ancient highway as the sea encroached, and 
appropriated other parts of the estate for the site of a highway, so as 
to keep a highvray along the sea coast, and that they had always 
repaired such highway; that the highway mentioned in the indict¬ 
ment passed over a different part of the estate from that formerly 
occupied by any part of the ancient road; that the sea had, shortly 
before the finding of the indictment, made an encroachment, and 
washed away part of the highway alleged to bo out of repair, and 
washed away large quantities of the earth, so that the residue of the 
road was too narrow for passage,' and was made to stand at the edge 
of a precipitous bank of about seventy feet; it was held that, on 
these facts, the defendant w^s entitled to judgment. Reg. v. Bambcry 
1 Ddv. 4* M. 367. 


Indictment against a particular District of a Parish for not 
* Repairing. 

Same as the precedenty antOy p. 642, to the asterisk, except that, 
instead of saying, “ situate, lying, and being in the parish of Fryem 
Barnet,” you say, situate, lying, and being in a certain district 
or township called C., in the parish of Fryem Barnet, &c.; and 
thenthusy .—and that the inhabitants of the said district or town¬ 
ship of C., in the said parish of Fryern Barnet, in the county afore¬ 
said, have, from time whereof the memory of man is not* to the 
contrary, hitherto been used and accustomed to repair and amend 
that part of the highway aforesaid, so as aforesaid being ruinous, 
miry, deep, broken, and in decay, when and so often as thei'e should 
be occasion, and that the said inhabitants of the sai^ district or 
township aforesaid have not yet done the same, &c. See the prece- 
dentSy 4 fPent. 167,160,178,184; C. C. G. 320; and see 2 i^und. 
168 fy n. (9) ; R. v. lidiabUants of Eccle^ldy 1 B.S^ AM. 348. 
Or t^ liahuity of the township tnay he set ond specially, as in the plea 
ante'yp. 648. See R. v. Netherthongy 2B.S^ Ala, 179 ; and vide inf ret. 

General Issue. 

• 

And J. S. and J. N., two of the inhabitants of the said district or 
township called C., ift the said parish of Fiyern Barnet, by A. B.^ 
their attorney, fbr themselves and the rest of the inhabitants of the 
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said district or township, come into court here, and having heprd 
the said indictment read, say, that they are not guilty of the said 
premises in the said indictment above specified and charged upon 
them; and of this they put themselves upon the country, &c. (See 
antCf p, Q4k6), 

, Evidence. 

Prove the liability of the township of C. to repair the part of the 
highway in question, by proving that the township has been used 
and accustomed to do so heretofore. {See ante^p. 649). And prove 
the highway to be out of repair, as directed antCy p, 645. 

On the other hand, the defendants, under the general issue, ma^ 

S rove cither that the road is in repair, or that, instead of their 
istrict being bound to repair it, the parish at large, or some other 
district in the parish, or some individual ratione tenuroe, is bound 
to repair it; a special plea is not necessary in such a case. 2 Saund. 
159, n. (10). However, if it be pleaded specially, after pleading tho 
liability of the ])arish, district, or person, the plea must conclude with 
a special traverse of the liability of the district indicted. Id. 159 o, 
n. (10). See the precedent, 4 Went. 161, 166; 6 Went. 414. If, in¬ 
deed, the indictment charge the district or township with the repair 
of all roads within it generally, in that case a special plea would be 
necessary; for such a prescription makes the township, for all legal 
purposes, as to the repair of roads, a parish, and they must plead, &c., 
in the same manner as a parish would under the same circumstances. 
li. V. Ilafjicld, ^ B.S^ Aid. 75. 


Indictment for not repairing a Bridge. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that, from time whereof the memory of mon is 
not to the contrary, there was and yet is a certain common public 
stone bridge, commonly called D. bridge, situate and being in the 
several parishes of B. and C., in the county of M. in the Queen’s 
common highway leading from the town of H., in the county of H., 
towards and unto the city of London, used by and for all the liege 
subjects of our said lady the Queen and her predecessors, on foot, 
and with their liorses,' coaches, carts, and other carriages, to go, 
return, pass, repass, ride, and labour, at their free will and pleasure; 
and that the said bridge, on the third day of August, in the ninth 
year of the reign of our sovereign lady Victoria, and continually 
afterwards pntil the day of the taking of this inquisition, at the 
several parishes of B. and C. aforesaid, in the county aforesaid, was 
and yet is very ruinous, broken, dangerous, and in great decay, for 
want of upholding, maintaining, amending, and repairing the same, 
so that the liege subjects of our said lady the Queen, upon and over 
the said bridge, with their horses, coaches, carts, and other cand&g^s, 
could not, during the time last aforesaid, nor yet can go, return, pass, 
repass, ride, and labour, as they before used and were accustomed to 
do, and still of right ought to do, witljout great danger of their lives, 
and the loss of their goods; to the great damage and common nui¬ 
sance of all the liege subjects of our said lady,Ahe Queen, upon and 
over the said bridge going, returning, passing, repassiiig, riding, and 
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lal|)uring, and against the peace of our lady the Queen, her crown 
and dignity: And that the said bridge is not within any city or 
town corporate; and that it cannot be known and proved that apy 
hundred, riding, wapentake, city, borough, or parish, or any person 
certain, or any body politic, ought of riwit to make, rebuild, repair, 
or amend the said bridge; and that the inhabitants of the whole 
county of Middlesex aforesaid ought to make, rebuild, repair, and 
amend the said bridge, when and so often as it should or shMl be 
necessary; according to the form of the statute in such case made 
• and provided. See the precedents, C. C. C. 313; 6 Went. 427. If 
the bridge he within a dty or town corporate, the inhahitants of such 
city 01 ' town corporate shall repair it; if within a riding, the inhabit¬ 
ants of the riding shall repair it: but, in all other cases, the inhabit¬ 
ants of the cmnty at large are liable to repair it, 22 Hen. 8, e. 6, (a»<f 
see 2 East, 342 ; 2 M. Hi' Sel. 513, 262 ; 1 B. ^ Ad. 289]), unless they 
can throw the burthen of it upon some inditddual, who ratione tcnuree, 
or the inhabitants of some parish or district, who by immemorial custom 
are bound to repair it; and immemorial usage alone is a sufficient 
ground for an indictment against a parish for not repairing a bridge. 
R. V. Hendon, B. ^ Adol. 628 : R. v. Sutton, 3 Ad. ^ E. 595. See 
the precedents, 4 Went. 178,187 ; and see B Bur. 2594 ; 13 East, 220 ; 

1 M. Sel. 4.35 ; \2East. 192 ; 16 East, 223; 4 B.^Ald. 623 ; Gi>. 
tSj- R. 231 ; 4: B. ^ C. 194: and see generally BurrHs J., by Chitty, tit. 
“ Bridges^ And if part of a bridge bewithin one cmnty, %c., and the 
other part within another county, S^e., each county shall repair that 
patt of the bridge which e.^ within it. 22 H. 8, c. 5, a. 3 : see R. v. 
InhdMtants of Penegoes and Machynlleth, 3 D. ^ R. 383 ; 2 B. ^ C. 

166. Besides the bridge, the cmnty is bmnd to repair 800 yards of the 
road 'adjoining each end of it. 22 H. 8, c. 5,s.Q; and see 7 East, 
683; 5 Taunt. 284; 14 East, 477 ; 4 B. ^ Aid. 623. Bg 43 G. 3, c. 
59, s. 5, no bridge thereafter to be buiU in any county, by or at the ex¬ 
pense of any individual or private person, body politic, or corporate, 
shall he deemed a comity bridge, unless erected in a substantial and 
commodious manner, under the direction or to the satisfaction of the 
county surveyor, 8rc. See R. v. Derbyshire, 2 B. ^ Ad. 147: R. v. 
Lancashire, 2 B. Ad. 813: Reg. v. Ghneestershire, C. S; Mar. 606. 
Where a cmnty bridge, which had been washed away, was, after the 
43 G. 3, €. 59, ImiU wider than before, and without nciice to the cmnty 
surveyor, by the parish, partly with the old materials, and in the same 
line of passage over the river, it was held that this was not a new 
bridge within the meaning of the act, and that the county was still liable 
to repair it. R. v. Devon, 5 B. ^ Ad. 383 ; 2 Nev. M. 212: see 
Reg. V. Inhabitants of Addenbury East, 1 Dav. ^ M, 324. The 
county are not compellable to widen a bridge. R. v. Devon, 4B.8f C. 
670 \'l D.SfR. 147. 

As to what is a bridge, and what a culvert, and so part of the high¬ 
way, see R. V. Oxfordshire, I i?. ^ Ad. 289: R. v. Whitney, 7 C. ^ 
P. ; Reg. v, Derbyshire, 2 G. \ D. 97. 

The pleas and evidence are the same, mutatis mutandis, with the 
pleas and evidence in the case of an indictment for not repairing a 
highway. {See ante, p. 644 et sea.) Upon an indictment against 
B. private person or corporate body for not repairing, inhabitants of the 
cmnty, ^c., are compfXent witnesses for the prosecution. 1 Anne, st. 1, 
c. 18, s, 13. {See ante,p, 145). 
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The costs of a frivolous defence to an indictment f<nr non-repair a 
county bridgef though they cannot he given under the 5 %6 fV, 4, c. 
50, {which does not apply to county bridges, see s. 5), may he obtained, 
on the certificate of the^ge that the d^eme wm frivolous, under the\6 
G, 3, e. 78, s. 64, which is incorporated into the 43 G. 3, c. 68, s. 1, and 
for this purpose not repealed by the 6^6 W. 4, c. 60. Meg. v, 
Merhnethshtre, Q. B., Trin. Vac., 1844. 

See a precedent of an indictment for not repairing a county gaol, 
C. C. C. 318. 


Other Cctses of Nuisance. 

1. By stat 10 ^ 11 FF. 3, e. 17, all lotteries are declared to be 
public nuisances, ^unless specially sanctioned by act of parliament). 

2. Stage-plays unlicensed, booths and stages for rope-dancers, mounte¬ 
banks, and the like, are also public nuisances. 4 Bl. Com. 167,108, 

3. The making and selling of fireworks and squibs, or throwing them 
about in the street, is declared to be a common nuisance by stat. 9 
10 fV. 3, c. 7. 4. A common scold is deemed a public nuisance. 4 
Bl. Com. 109. 


Sect. 3. 

FURIOUS DRIViyO. 


Statute. 

1 G. 4, c. 4]— Becites 60 G. 3, c. 48, and enacts, that if any pqrson 
whatever shall be maimed or otherwise injured by reason of the 
wanton or furious driving or racing, or by the wilful misconduct of 
any coachman or other person having the charge of any stage coach 
or public carriage ; such wanton ana furious driving or racing, or 
W’ilful misconduct of such coachman or other person, shall be, and 
the same is hereby declared to be a misdemeanor, and punishable as 
such by fine and imprisonment. Provided always that nothing in 
this act shall extend, or be construed to extend, to hackney coaches 
being drawn by two horses only, and not plying for hire as stage 
coaches. 

Indictment. 

Commencement as ante, p. 633]—^in the county aforesaid, being 
then and there a coachman, and having charge of a certain public 
carriage called an omnibus V* any stage eoam or public carriage**) 
carrying passengers for hire, the same not being a hackney coai(|h, did 
then and there wantonly and furiously drive the same, and by reason 
of such wanton and furious driving of the same, the same pu blic car¬ 
riage was then and there overturned, and one J, N., who was then 
and there a passenger in and by the sdtd public carriage, was thereby 
then and there greatly wounded, lamed, and imured, to the great da¬ 
mage of the said J. N., against the form of me statute in such case 
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ma^ and provided, and against the peace of our lady the Queen, her 
crown and dignity'. 

Mi^demeanoTyfine and imprisonment. 1 G. 4, e. 4. 

Evidence. 

Prove that the defendant was coachman of the carriage as stated in 
the indictment; prove the furious driving, and the accident in con¬ 
sequence ; and prove the injury to J. N., which must be a personal 
injuvy. 


. Sect. 4. 

OPEN AND NOTORIOUS LEWDNESS. 


Indictment against a Man for puhliclg expodng his Naked Person. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, being a scandalous and evil-disposed person, and devising, 
contriving, and intending the morals of divers liege subjects of our lady 
the Queen to debauch and corrupt, on the third day of August, in the 
iiintliiyear of the reign of oar sovereign lady Victoria, at the parish 
aforesaid, in the county aforesaid, on a certain public and common 
highway there situate, in the presence of divers liege subjects of our 
said lady the Queen then and there being, and within sight and view 
of divers other liege subjects through and on the said highway then 
and ^here passing and repassing, unlawfully, wickedly, and scanda¬ 
lously did expose to the view of the said persons so present, and so 
passing and repassing as aforesaid, the body and person of him the said 
J. S. naked and uncovered, for a long space of time, to wit, for the 
space of one hour; to the great scandal of the said liege subjects of our 
said lady the Queen, to the manifest corruption of their morals, in con¬ 
tempt of our said lady the Queen and her laws, to the evil example 
of all others in the like case offending, and against the peace of our 
lady the Queen, her crown and dignity. 

Fine or imprisonment, or both. See R. v. Sir Charles Sedl^, 10 
Tr. Ap. 93; 1 Sid. 168 ; 1 Kdb. 620; and see R. v. Oallard, 1 Sess. 
Ga. 231 : R. v. Crmden, 2 Camp. 89; 1 JB. ^ Adol. 933: B^g. v. 
Rowed, 3 Q,.B, 180; 2G. S^ D. 518; {ante,p. 487). Prove the offence as 
laid ; the time is not material. 

As to selling obscene prints or hooks, see ante,p. 534; and a^ to key¬ 
ing a bawdp-house, see ante, p. 635. 
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Sect. 5. 


GAMING. 


Statutes. 

9 Anm^ c. 14, s. 6]—^Enacts, that if any person or pei’sons whatso¬ 
ever, at any time or times after the said first day of May, 1711, do or 
shall, by any fraud or shift, cosena^e, circumvention, deceit, or unlaw¬ 
ful device, or ill practice whatsoever, in playing at or with cards, 
dice, or any the games aforesaid («. e. cards, dice, tables, or other 
games whatever), or in or by bearing a share or part in the stakes, 
wagers, or adventures, or in or by betting on the sides or hands of 
such as do or shall play as aforesaid, win, obtain, or acquire to liim or 
themselves, or to any other or others, any sum or sums of money, or 
other valuable thing or things wdiatsoevcr, or shall, at any one time or 
sitting, win of any one or more person or persons whatsoever, above 
the sum or value of ten pounds, tliat then every person or poi^sons so 
winning by such ill practices as aforesaid, or w’inmng at any one time 
or sitting, above the said sum or value of ten pounds, and being con¬ 
victed of any of the said offences, upon an indictment or information 
to be exhibited against him or them for that purpose, shall forfeit five 
times the value of the sum or sums of money, or other thing, so won 
as aforesaid ; and in case of such ill }>ractice as aforesaid, shall be 
deemed infamous, and suffer such corporal punishment as in cases 
of wilful perjury; and such penalty to^be recovered by such person 
or persons as shall sue for the same by such action as aforesaid. 

18 G. 2, c, 34, s. 1]—Enacts, that if any person, after the commence¬ 
ment of this act, shall win or lose at play, or by betting, at any one 
time, the sum or value of ten pounds, or within the space of twpnty- 
four hours, the sum or value of twenty pounds, such ])prson shall be 
liable to be indicted for such offence within six months after it is 
committed, either before his Majesty’s justices of the King’s bench, 
assize, gaol delivery, or grand sessions; and being thereof legally con¬ 
victed, shall be fined five times the value of the sum so won or lost; 
which fine (after such charges as the court shall judge reasonable al¬ 
lowed to the prosecutors and evidence out of the same) shall go to the 
poor of the parish or place where such oifence shall be committed. 

8 9 Viet. e. 109, s. 2 —Emdence of Home hdng common Gaming- 

lwme\ —Enacts, that in default of other evidence proving any house 
or place to be a common gaming-house, it shall be sufficient, in sup¬ 
port of the allegation in any indictment or information that any house 
or place is a common gaming-house, to prove that such house or place 
is kept or used for playing therein at any unlaw'ful game, and tiiat a 
bank is kept there bv one or more of the players exclusively of the 
others, or that the chances of any game played therein are nm alike 
favourable to all the players, including among the players the banker 
or other pemon by whom the game is managed, or against whom the 
other players stake, play, or bet; and*eveiy such house or place shall 
be deemed a common gaming-house, such as is contrary to law, and 
forbidden to be kept by the said act of King llenry Vlll (33 H, 8, 
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c. 9), and by all other acts containing any provision aginnst unlawful 
gandes or gaming-houses. 

Sect. 5]—Enacts, that it shall not be necessary in support of any 
information for gaming in, or suffering any games or gaming in, or 
for keeping or using, or being concerned in the management or con¬ 
duct of, a common gaming-house, to prove that any person found 
playing at any game was playing for any money, wager, or stake. 

Sect. 171— Cheating at play punishable as obtaining Money hy false Pre¬ 
tences.'] —Enacts, that every person who shall by any fraud or unlawful 
device or ill practice in playing at or with cards, dice, tables, or other 
game, or in bearing a part in the stakes, wagers, or adventures, or in 
betting on the sides or hands of them that do play, or in wagering on 
the event of any game, sport, pastime, or exercise, win from any other 
person, to himself^ or any other or othera, any sum of money or valu¬ 
able thing, sliall be deemed guilty of obtaining such money or valu¬ 
able thing from such other person by a false pretence, with intent to 
cheat or defraud such person of the same, and being convicted thereof 
shall be punished accordingly. 


Indictment for Winning Money at CardSf S^c., by Fraud. 

Middlesex, to wit;—The jurors of our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the ninth year of the reign 
of ouf sovei'eign lady Victoria, at tlie parish aforesaid, in the county 
aforesaid, by fraud, shift, cosonage, circumvention, deceit, unlawful 
device, and ill practice, in playing at and with cards, to wit, at a cer¬ 
tain game of cards called Rouge etnoirf with one J. N., unlawfully did 
win, obtain, and acquire to himself a large sum of money, to wit, the 
sum of sixty pounds, of the monies ot the said J. N., \jor certain 

valuable things to wit, one-of the value of-, and one-of 

the value of-, of the goods and chattels of the said J. N., or 

being the property of the said J. N.1; to the great damage of the 
said J. N., to the evil example of all others in the like case offond- 
ing, (gainst the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 

The defendant shall forfeit five times the value of the money or other 
thing won, shall be deemed infamous, and shall suffer corporal punish¬ 
ment, as in the case of perjury, 9 Anne, c, 14, s. 5. As to the penalty, 
however, it is not includ^ in the judgment, hut an action must after¬ 
wards he brought to recover it. R. v. Lookup, 2 Str. 1048. I'kis sec¬ 
tion of the statute extends to cards, dice, tables, tennis, bowls, and other 
game or games whatsoever f' it extends not only to the winner, hut also 
to persons “ bearing a share or part in the stakes, wagers, or adventures** 
or “ betting on the sides or hands of such as do play as aforesaid.*' See 
the prejcdents, 6 Went. 383, 391. If it he doubtful at what game they 
played, add a count omitting the name of the game. 

The defendant may also be punished a^ for obtaining mon^ by false 
pretences. (See ante,p. 290) Viet, c. 109, s, 17. 

• Evidence, 

To maintain this indictment, it is necessary not only to prove that 
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Offences relating to Game. 

J. S. won of J. N. the money, &c., laid in the indictment, or spine 
part of it, see R. v. Darnleyy 1 Stark. R. 359, but also to prove lhat 
it was won by “ fraud, shift, cosenage, circumvention, deceit, unlaw¬ 
ful device, or ill practice.” See R. v. Rogier, 2 D. ^ R. 431; 1 
G. 272, {ante^p. 638). A variance between the indictment and evi¬ 
dence, as to tne game played (if stated), would be fatal. 


Indictment for Winning more than Ten Pounds at one Sitting. 

Commencement as in the last Precedenf] —in the county aforesaid, 
by playing at and with cards, to wit, at a certain game at cards 
called Roitge et noir, with one J. N., unlawfully did win of the said 
J. I'f., at one time and sitting, above the sum and value of ten pounds, 
that is to say, the sum of sixty pounds, of the monies of the said 
J. N., to the great damage of the said J. N., &c. &c., as in the last 
precedent. 

The defendant shall forfdt fire times the value of the money or other 
thing won. 9 Anne, c. 14, s. 5, {ante, p. 656). Upon this statute, 
Jumeoer, the judgment was merely quod convictus est, and an action 
must afterwards have been brought for the penalty; R. v. Lookup, 2 Str, 
1048; hwt, by 18 G, 2, e. 34, s. 8, the court shall set the fine of jive times 
tlt^ value, S^c. which fine, after ^ducting from it such charges as the 
court shall deem reasonable to be allowed to the prosecutor, and for evi¬ 
dence, shall qo to the poor of the parish or place wh&re the offence was 
eommiUed. 

Evidence, it < 

All the prosecutor has to prove is, that J. S. won of J. N., at one 
sitting, a sum exceeding ten pounds, at the game specified in the in¬ 
dictment. Where two persons played at cards from Monday evening 
to Tuesday evening, without intermission, except an hour or two at 
dinner, &c., it was holden to be one sitting, within the meanhig of 
the above statutes. Bones v. Booth, 2 W. Bl. 1226. 

♦ 

Sect. 6. 

OFFEXCES RELATING TO GAME. 


Statute. 

9 G. 4, c. 60, s. 4— Limitation of Proceedings] —Enacts, that the 

E rosecution for every offence punishable upon summary conviction, 
y virtue of this act, shall be commenced within six calendar months 
after the commission of the offence ; and the prosecution foj every 
ofiFence punishable upon indictment, or otherwise than upon summary 
conviction, by virtue of this act, shall be commenced within twelve 
calendar months after the commission of such offence. 

Sect. 8— Conviction — Evidence] —Enacts, that on every conviction 
under this act for the first or second offence, the convicting justices 
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shall return the same to the next qjuarter sessions for the county, 
ridiag, division, city, or place wherein such offence shall have been 
committed; and the record of such conviction, or any copy thereof, 
shall be evidence in any prosecution to be instituted against the 
party thereby convicted for a second or third offence; and the clerk 
of the peace shall immediately on such return make, or cause to be 
made, a memorandum of such conviction in a register to be kept by 
him of the names and places of abode of the persons so convicted, 
and shall state whethet such conviction be the first or second con¬ 
viction of the offending party. 

Sect. 12— Whta Night ]—Provides and enacts, that for the purposes 
of this act, the night shall be considered and is hereby declared to 
commence at the expiration of the first hour after sunset, and to con¬ 
clude at the beginning of the last hour before sunrise. 

Sect. 13 —What Game] —Enacts, that for the purpose of this act, 
the word “game” shall be deemed to include hares, pheasants, 
partridges, grouse, heath or moor game, black game, and bustards. 

TAKING GAME AFTER TWO PREVIOUS CONVICTIONS. 


Statute. 

9 6r. 4, c. 69, s. I.]—Whereas an act was passed in the fifty- 
seventh year of the reign of his late Majesty King George the Third, 
intituled Act for Prevention of Persons going armed Ig Night 
for the destruction of Game; and for repealing an Act made in 
the last Session of Parliamenty relative to Rogues and Vagabondsf* 
and whereas the practice of going out by night, for the purpose of 
destroying game, has nevertheless very much increased of late years, 
and has in ver^ many instances led to the commission of murder, 
and of other grievous offences; and it is expedient to repeal the said 
recited act, and to make more effectual provisions than now by law 
exist for repressing such practice; be it enacted that the said re¬ 
cited act shall be and the same is hereby repealed, except so far as 
the same repeals any other acts; and if any person shall, after the 
passing of this act, by night, unlawfully take or destroy any game or 
rabbits in any land, whether open or inclosed, or shall by night un¬ 
lawfully enter or be in any land, whether open or inclosed, with any 
gun, net, engine, or other instrument, for the purpose of taking or 
destroying game, such offender shall, upon conviction thereof before 
two justices of the peace, be committed for the first offence to flie 
comi^on gaol or house of correction, for any period not exceeding 
three calendar months, there to be kept to hard labour, and at the 
expiration of such period shall find sureties by recognisance, or in 
Scotland by bond of caution, himself in ten pounds, and two sureties 
of five pounds each, or one* surety in ten pounds, for his not so 
offending again for the space of one year next following; and in case 
of not finding such sureties, shall be farther imprisoned and kept to 
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hard labour for the space of six calendar months, unless such sure¬ 
ties are sooner found; and in case such person shall so olFen^ a 
second time, and shall be thereof convicted before two justices of the 
peace, he shall be committed to the common gaol or house of cor¬ 
rection for any period not exceeding six calendar months, there to 
be kept to hard labour, and at the expiration of such period shall 
find sureties by recognisance or bond as aforesaid, himself in twenty 
pounds, and two sureties in ten pounds each, or one surety in twenty 
pounds, for his not so offending again for the space of two years 
next following; and in case of not finding such sureties, shall be 
further imprisoned and kept to hard labour for the space of one 
year, unless such sureties are sooner found; and in case such person 
shall so offend a third time, he shall be guilty of a misdemeanor, and 
being convicted thereof, shall be lialue, at the discretion of the 
court, to be transported beyond seas for seven years, or to be im¬ 
prisoned and kept to hard labour in the common gaol or house of 
correction for any term not exceeding two years; and in Scotland, 
if any person shall so offend a first, second, or third time, he shall 
be liable to be punished in like manner as is hereby provided in each 
case. 

7^8 Viet. c. 29, s. 1 ]—Recites the 9 G. 4, c. 69, s. 1, and that the 
provisions of that act have been evaded and defeated hg the destruc¬ 
tion, by armed persons at night, of game or ralMts, not upon open or 
inclosed lands, as described in the said act, but upon public roads and 
highways, and other roads and paths leading through such lands, and 
also at the gates, outlets, and openings between such lands and roads, 
highways, and paths, so that not only has* the destruction of gamh and 
rMits not been prevent^, but the risk of murder and other grievous oifetices 
contemplated by the said act has been increased, S^c.: and enacts, that 
from and after the passing of this act, all the pains, punishments, and 
forfeitures imposed by the said act upon persons by night unlawfully 
taking or destroying any game or mbbits in any land open or incldsed, 
as therein set forth, shall be applicable to and imposed upon any 
person by night unlawfully taking or destroying any game or rabbits 
on any public road, highway, or path, or the sides thereof, or at the 
openings, outlets, or gates from any such land into any such public 
road, highway, or path in the like manner as upon any land, open or 
inclosed; and it shall be lawful for the owner or occupier of any land 
adjoining either side of that part of such road, highway, or path where 
the offender shall be, and the gamekeeper or servant of such owner 
or occupier, and any person assisting such gamekeeper or servant, 
and for all the persons authorized by the said act to apprehend any 
offender against the provisions thereof^ to seize and apprehend any 
person offending against the said act or this act; and the said act, 
and all the powers, provisions, authorities, and jurisdictions, therein 
or thereby contained or given, shall be as applicable for carrying this 
act into execution, as if the same had been herein specially set ibrth. 


Indictment. 

Commencement as ante, p. 208, stqting the two former Comic- 
Honsl —And the jurors aforesaid, upon tlieir oath amresaid, do fur¬ 
ther present, that the said J. S., late of the parish of B., in the 
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county of M., labourer, afterwards, and after he had been so twice 
cqpvicted as aforesaid, and within twelve calendar months now last 
past, to wit, on the third day of August, in the year last aforesaid, 
about the hour of eleven in the night of the same day, at the parislr 
of B., in the said county of M., did by night unlawfully take and 
destroy certain game and rabbits, to wit, one pheasant and two rab¬ 
bits, in cei*tain land (“awj/ land whether open or inclosed”) in the 
occupation of J. N., there situate, [or, unlawfully enter certain land 
in the occupation of J. N., there situate, and was then and there 
by night unlawfully in the said land with a certain gun, (“omw, net^ 
^tginCy or other instrument”)y for the purpose then and there, by 
night as aforesaid, of taking or destroying game]; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. If the offence was 
committed on any public roady highwayy or pathy or the sides thereofy or 
at any openinqy outlay or gate from any land into any such roady 
state it accordingly. 7 S; 8 Viet. c. 29, s. 1. 

Misdemeanory transportation for seven yearSy or imprisonment and 
hard labour not exceeding two years. 9 G. 4, c. GO, s. 1. 

Evidence. 

Prove the two former convictions by the production of the origi¬ 
nals, or by examined copies. (^See ante, p. 127 ; and 9 G. 4, c. G9, s. 8, 
antCy p. G58). Prove the identity of the defendant. i\ud prove 
the third offence, as stated in the indictment. It must have been 
committed in the night time, that is, some time between the expira- 
tioli of the first hour aftei^sunset, and the beginning of the last hour 
befijre sunrise; 9 G. 4, c. 69, s. 12; but a variance between the hour 
stated and that proved will not be material. It must also appear that 
the offence was committed within twelve calendar months before the 
prosecution. ISee the evidence under the next precedent. 

— ■» . 

TIlUEli: OR MORE ENTEBINO LAND IN THE NIOHT, TO TAKE GAME, 

ARMED. 


Statute. 

9 G. 4, c. 69, s. 9 ]—Three Persons armed taking Gamcy ^c.]— 
Enacts, that if any persons, to the number of thi’ec or more toge¬ 
ther, shall by night unlawfully enter or be in any land, whether oj)cn 
or inclosed, for the purpose of taking or destroying game or rabbits, 
any of such persons being armed with any gun, cross-bow, fire¬ 
arms, bludgeon, or any other offensive weapon, each and every of 
sucji persons shall be guilty of a misdemeanor, and, being convicted 
thereof before the justices of gaol delivery, or of the court of great 
sessions, of the county pr place in which the offence shall be com¬ 
mitted, shall be liable, at the discretion of the court, to be transported 
beyond seas for any term n9t exceeding fourteen yearn nor less than 
seven years, or to^be imprisoned and Kept to hard labour for any 
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term not exceeding three years; and in Scotland any person so 
offending shall be liable to be punished in like manner, C 

7^8 Viet, c. 29, s. 1.— (Ante^p. 660). 

Indictment. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, and W. S., late of the same place, labourer, together with 
divers other persons, to the number of three and more, to the jurors 
aforesaid unknown, on the third day of NovemW, in the ninth year 
of the reign of our sovereign lady Victoria, at the parish aforesaid, in 
the county aforesaid, about the hour of eleven in the night of the same 
day, being then and there respectively anned with guns and other 
offensive weapons, (“any cross-bovi, fire-arms^ bludgeon, or other 

offensive weapon^^), did then and there together, by night as afore¬ 
said, and armed as aforesaid, unlawfully enter, (“ enter or be ”) into 
certain land, anp land, whether open or inclosed*^), m the occu¬ 
pation of J. N., there situate, and were then and there by night as 
aforesaid, and armed as aforesaid, together unlawfully in the said 
land, for the purpose then and there of taking and destroying game; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
This offmee is of a head nature, and the indictment must describe the 
close, &;c., by name or occupation. R. v. Riddley, R. Sf R. 616. It 
is not, however, necessary to state both the name and the occupation of 
the close; but if both he stated., both must he proved, and a variance 
will be fatal. R. v. Owen, 1 Mood. C. C, TiS. A certain cover inHhe 
parish of A. is too general a description. R, v. Crick, bC. ^ P. 608. 
The indictment need not specify whether the land webs open or inclosed. 
R. V. Andrews, 2 M. Rob. 37. The indictment must shew that the 
entry and the arming were 6y night; where, therefore, an indictment 
stated that the defendants, on S^c., did by night enter divers closes, and 
were then and there in the said closes anned, the judgment was 
arrested, became the word “ night ” was confined to the first branch of 
the sentence, and the words “ then and there ” referred only to the day 
and place before stated. R. v. Davies, 10^.^* C. 89. It has been 
held that the indictment is sufficient, without a distinct a/eerment, in the 
earlier part of it, that the defendants being armed did together unlaw¬ 
fully, S^e., enter, S^c. R. v. Kendrick, 7 C, ^ P. 184. But in a sub¬ 
sequent case, R. v. Wilks, Id. 812, Parke, B., intimated that it would 
be advisable to introduce suck an avermerU in future; and the above in¬ 
dictment has been framed in compliance with this suggestion. To this 
may be added a count for assaulting a game-keeper, {ante,p. 466): and 
see R. V. Handle, 5 C. P. 666. 

Misdemeanor, transportation not exceeding fourteen nor less them 
seven years, or imprisonment and hard labour not exceeding three years. 
9 G. 4, c. 69, s. 9. The justices at sessions have no jurisdiction of this 
offence. Id. ^ 

Evidmee. 

Prove that the defendants, with others, to the number of three or 
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of the last hoar before sunrise, 9 G. 4, c. 96, s, 12, (ante, p. 669)), in 
cer^ln land in the occupation of J. N., and situate as described in 
the indictment. A variance in the local situation, occupation, or the 
name of the close, if it be stated, will be fatal. H. v. 1 Mood. C.f 

G. 118. All the defendants should be proved to have been at the 
place in question. Where the indictment charged that the prisoners 
were with others on lledborough-hill brake, and one only was seen 
there, the others being in a wood separated therefrom by a high road, 
Pattesorif J., held the Indictment not proved, all must be proved to 

have been in the place mentioned. E. v. Dowsely 6 C. ilj* P. 398. 

’Prove that they entered the land for the purpose of taking and 
destroying game, (that is, hares, pheasants, partridges, grouse, heath 
or moor game, black game, and bustards, 9 G. 4, c. 6,9, s. 13, {antCy 
p. 668)), or rabbits there. Upon an indictment on the repealed 
slat. 67 G. 3, c. 90, for having entered a close, &c., with intent then 
and there illegally to destroy game, &c., the jury found that the 
defendant was m pursuit of game, but could not say whether in the 
close mentioned in the indictment or not; and the defendant having 
been convicted, the judges held the conviction wrong, because the 
entry with intent to kill was confined by the indictment to the close 
specified, and it was therefore necessary to prove the intent as to 
that close. R. v. Barhamy 1 Mood. C. C. 151: R. v. Gapewelly 5 C. 
Sf P. 649 : R. v. Gainery 7 C. Sf P. 231. The intent is proved by 
circumstances from which the jury may infer it, as that the land was 
a preserve for game, or that the defendants discharged guns there, or 
tliat they actually took game or rabbits there, which is the best pos- 
siblf^evidence of the intent^ All who arc at the place, each acting 
his part, with the common intent of taking game in the land men¬ 
tioned in the indictment, are equally guilty, though some of them 
only are bodily on the land ; if, therefore, some be watching on the 
outside of a preserve to give an alarm if necessary, they may equally 
he convicted with those who actually enter the preserve. R. v. Pa.9- 
s^y 7 G. P. 282 ; R. v. Locketty Id. 300 ; R. v. Andrewsy 2 M. 

Rob. 87. Bed qiioere; see Reg. v. Scottony 5 Q. B. 493. See now ike 7 
<1^ 8 Fict. c. 29, s. 1, (antCy p. 6(>0). But not if, some of them being on 
the laud in question, another is poaching independently of them on 
adjoining land. Reg. v. Nicklessy Q G.S^ P. 737. The sending in of 
a dog to drive hares into a net set in the fence, is not an entering of 
the land within the statute. Ih. 

Prove that the defendants, or some or one of them, were armed with 
a gun or other offensive weapon, as stated in the indictment. (AVc 
a»te, p. 633). A stick or bludgeon is not an offensive weapon, uiuess 
the jury find that the defendant took it with him for the purpose of 
offence. R. v. Palmer y \ M. df Bob. 70 : R. v. Frpy 2 M. Rob. 
42. Large stones are offensive weapons, if the jury are satisfied 
that they were of a description capable of inflicting serious injury if 
used offensively, and that they were brought and used W the defend¬ 
ants /or that purpose, R. v. GrtcOy 7 C.S^P. 803. The words of 
the statute are, ** any of such persons being armed,’* &c. If one of 
the party be armed, with the knowledge of the rest, it will support 
the allegation that they were all armed ; R. v. Smithy R. ^ R. 368 : 
Reg. V. GoodfelloWy IG.S^K. 724: and It is not necessary that any of the 
party should be actyally armed at the moment they are discovered, 
if there be evidence to satisfy the jury that they were armed on the 
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land. Upon an indictment on the repealed statute, for being fmnd 
armed, it appeared that the flash of the gun was seen in a wood, hut, 
before the defendants wei'e discovered, they had abandoned their arms, 
and were found creeping away upon their knees; the judges held 
that they were armed within the meaning of that statute. R. v. Nash, 
R, ^ R. 386. It would be within the words of this statute, if one of 
the party was armed without the knowledge of his companions, but 
the contrary was decided upon tlie repealed statute ; R. v. Southern, 
R. ($■ R. 444; and it may be doubtful how far such a case would come 
within the intention of the legislature in this particular act. Where 
the indictment charged that the d ifendants, A. & B., together with 
another person, entered certain land, “the said A. & B. then and 
there being aimed,” it was held that this allegation was not supported 
by proof that the third person w'as armed, and that A. & B. were not 
so. Reg. v. Dams, 8 C. Sf P. 769 : but see Reg. v. Goodfellow, 1 C. (Jy 
K. 724. 

Lastly, it must be proved that the offence was committed within 
twelve calendar months next before the prosecution. 9 G. 4, c. 69, s. 
4, (awte, p. 658). See R. v. Killminster, 7 G. 6^ P. 228: Reg. v. Austin, 
1 C. 4” K. 621; {ante, p. 61). 

— ■ 

Sect. 7. 

SETTlXa SPKING GUNS, &C, 


Statute. 

7 Sf B G. 4, c. 18, s. 1.1—Whereas it is expedient to prohibit the 
setting of spring-guns and man-traps, and other engines calculated to 
destroy human life, or inflict grievous bodily harm : be it therefore 
enacted, that, from and after the passing of this act, if any person 
shall set or place, or cause to be set or placed, any spring-gun, man¬ 
trap, or other engine calculated to destroy human life or inflict 
grievous bodily harm, with intent that the same or whereby the same 
may destroy or inflict grievous bodily harm upon a trespasser or 
other person coming in contact therewith; the person so setting or 
placing, or causing to be set or placed, such gun, trap, or engine as 
aforesaid, shall be guilty of a misdemeanor. 

Sect. 2j—^Provides, that nothing herein contained shall extend to 
make it illegal to set any gin or trap such as may have been or may 
be usually set with the intent of destroying vermin. 

Sect. 31—Enacts and declares, that if any person shall knowingly 
and wilfully permit any such spring-gun, man-trap, or other engine 
as aforesaid, which may have been set, fixed, or left in anj' placet then 
being in or afterwards coming into his or her possession or occupation 
by some other person or persons, so continue so set or flxed; the 
person so peimitting the same to continue shall be deemed to have 
set and fixed such gun, trap, or engine, Vith such intent as aforesaid. 

f 

Sect. 4]—^Provides and enacts, that nothing in this act shall be 
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deemed or construed to make it a misdemeanor, within the meaning 
of this act, to set or cause to be set, or to be continued set, from sunset 
to sunrise, any spring-gun, man-trap, or other engine which shall be 
set or caused or continued to be set in a dwelling-house for the pro- < 
tection thereof. 

Indictment. 

Commencement as ante^ p. 662]—in the county aforesaid, did unlaw¬ 
fully set and ^lace, and did cause to bo set and placed, in a certain 
garden there situate, a certain spring-gun, which was then and there 
loaded and charged with gunpowder and divers leaden shot, with 
intent then and there that the said spring-gun, so loaded and chained 
as aforesaid, should inflict grievous bodily harm upon anjr trespasser 
who might come in contact therewith ; against the form ot the statute 
in such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

MisdetneamtTffine or imprisonment^ or both. T C. 4, c. 18. 

Evidence. 

Prove that the defendant placed or continued {see 7 ^ 8 G. 4, c. 
18, s. 3, supra') the spring-gun loaded in a place where persons might 
come in contact with it; and if any injury was in reality occasioned, 
state it in tlie indictment, and prove it as laid. 

The intent can only be inferred from circumstances; {see ante, p. 
104); as the position of the gun, the declarations of the defendant, 
and so forth. Any injury actually done will ’ be strong evidence of 
the iptent. ^ 

This statute applies only to instruments set with an intention to do 
grievous bodily harm thereby to human beings, or whereby grievous 
bodily harm is actually done to a human being; not, therefore, to do(j~ 
spears set by a man in his own land. Jordtn v. Crump, 8 M, Jp'. 
782 . 


Skct. 8. 

TAICINO UP 1>EAD BODIES. 


Indictment for digging up and carrying atioay a Dead Body. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B. in the county 
of M., labourer, on the third d?^ of August, in the ninth year of 
the reign of our sovereign lady victoria, with force and arms, at the 
parish aforesaid, in the county aforesaid, the churchyard of and 
)elonging to the parish church of the said parish, there situate, un- 
! awfully and wilfully did break and enter, and the grave there in 
which one J. N., deceased, had lately before then been interred, and 
then with force and arms, unlawfully, wilfully, and indecently 
did dig open, and then and there the body of him the said J. N. out 
of the grave aforesaid, unlawfully, wilfully, and indecently did take 
and carry away: in contempt of our lady the Queen and her laws, to 
the evil example of all others*in the like case offending, and against 
the peace of our lady,the Queen, her crown and dignity. 

Misdemeanor, fine or imprisonment, or both. R. v. Lynn, 2 T, B. 
733: R. V. Giles, 1?. R. 366, n.: R. v. Cundick, D, R> N. P, 13. 
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If the hodg cannot be recognized^ state it to he the body of a person to the 
jurors aforesaid unhnovm ; and if it be doiMful from- what pladH the 
body was taken, see R. ^ R. 666, «. 

See 2^3 W, 4, c. 75, the act for regulating the schools of anatomy, 

Evidmce. 

Prove that the defendant dug up the body; and the slightest re¬ 
moval of it would, it seems, be sufficient to constitute the offence. 
Or, prove that the body was found in the defendant’s possession, and 
that it had been previously interred in the churchyard mentioned in 
the indictment; from which the jury may fairly presume that the 
defendant was the person who dug it up or removed it. 


Sect. 9. 

UISTUBBINO I'UBLIC WORSHIP. 


Statute, 

52 G, 3, c, 155,#. 12]—Enacts, that if any person or persons, at any 
time after the passing of this act, do and shall wilfully and maliciously 
or contemptuously disquiet or disturb any meeting, assembly, or con¬ 
gregation of peiBons assembled for rell'gious woi’ship, pcniiitted or 
authorised by this act, or any former act or acts of parliament, or 
shall in any way disturb, molest, or misuse any preacher, teacher, or 
person officiating at such meeting, assembly, or congregation, or any 
person or persons there assembled, such person or peraons so offend¬ 
ing, upon proof thereof before any justice of the peace by two or more 
credible witnesses, shall find two sureties, to be bound by recognisances 
in the penal sum of fifty pounds, to answer for such offence, and, in 
default of such sureties, shall be committed to prison, there to remain 
till the next general or quai-ier sessions; and upon conviction of the 
said offence at the said general or quarter sessions, shall suffer the pain 
and penalty of forty pounds. 

Indictment for disturbing a Congregation of Baptists during Divine 

Service, 

Westmoreland, to wit:—The jurors for our lady the Queen upon 
their oath present, that heretorore, to wit, at the general quarter 
sessions of the peace holden at Appleby, in and for the county of 

Westmoreland, on the - day of-, in the fiirst year of the 

reign of our sovereign lady Victoria, of the United Kingdom of 
Great Britain and Ireland Queen, defender of the faith, before A. B. 
and C. D., esquires, and others their associates, justices of our said 
lady the Queen, assigned to keep the peace of our said lady the 
Queen in the said county, and also to hear and determine divers 
felonies, trespasses, and other misdemeanors in the said county com* 
mitted, J. N., clerk, teacher, and preacher f'O a congregation of 
Protestants dissenting from the Church of England, scrupling infant 
baptism, did then and there, pursuant to the statute in such case 
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made and provided, certify to his Majesty’s justices of the peace 
nssemhled in quarter sessions aforesaid, that he had appointed a 

certain house situate at -, in the parish of B., in the county 

aforesaid, therein to assemble and meet for religious worship, and 
which was then and there duly registered and recorded, according to 
the directions of the statute in such case made and provided. And 
the jurors aforesaid, upon their oath aforesaid, do further present, 
that afterwards, to wit, on the third day of August, in the fourth 
year of the reign of oui' sovereign lady Victoria, a congregation of 
Protestants, dissenting from the Church of England, of which the 
said N. was then the teacher and preacher, were assembled for the 
public worship and service of Almighty God in the house aforesaid, 
so certified, registered, and recorded as aforesaid; and that J. S., 
late of the parish aforesaid, in the county aforesaid, labourer, J. W., 
late of the same, carpenter, and E. W., late of the same, labourer, 
afterwards, to wit, on the day and year last aforesaid, whilst the 
said congregation were so assembled as aforesaid, and during divine 
service at the parish aforesaid, in the county aforesaid, unlawfully, 
willingly, and of purpose, maliciously and contemptuously did come 
into the said congregation, during divine service as aforesaid, and 
did then and there willingly, and of purpose, maliciously and con¬ 
temptuously disquiet and disturb the congregation, [^by then and 
there talking, cursing, and swearing, with a loud voice, and also by 
talking with a loud voice to the said J. N., he the said J. N. then 
and there being in the pulpit], the doors of the said meeting-house 
and place where the said congregation were so assembled as afore¬ 
said net being then locked, barred, or bolted; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Q,ueen, her crown and dignity, {^nd Count .)—And the 
jurors aforesaid, upon their oath aforesaid, do further present, that the 
said J, S., J. W., and E. W., afterwards, to wit, on the day and year 
last eforesJiid, with force and arms, at the parish aforesaid, in the 
county aforesaid, did willingly and of purpose, maliciously and con¬ 
temptuously come into a certain congregation of Protestants dissent¬ 
ing from the Churcli of England, then and there assembled for the 
worship and service of Almighty God, in a certain meeting-house there 
situate, and the said congregation then and there wilfully, willingly, 
and of purpose, maliciously and contemptuously did disquiet and 
disturb, [by talking, laughing, swearing, and cursing with a loud 
voice], (the said meeting-house, where tlie said congregation were so 
assenibled as aforesaid, being then and long before certified, regi¬ 
stered, and recorded, according to the direction of the statute in such 
case made and provided, and tne doors of the said meeting-house and 
place where the said congregation were so assembled not being then 
locked, barred, or bolted) ; and against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. See R. v, Cheere, 1)02 ; 0 

D. 6^ Rff. 461. 

Fine 40/. (52 G. 3, c. 166, s. 12), ecteh defendant, R. v. 6 T, 
R. 642. See the like provision as to catholic chapels, 31 G. 3, c. 33, 
s, 10. This offence mag he tried at the sessions, 62 G. 8, c. 166, s. 12, 
or in the Kinffs Bench, R, v.» Wroughton, 3 Bur. 1683, or at the 
assizes, if removed frojn the sessions hg certiorari. 6 T. R. 342 ; 4 M, 
Sel. 608. 
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Evidence, 

1. Prove that the chapel or meeting-house was certified and re¬ 
gistered, as alleged in the indictment; which may be done by the 
clerk of the peace producing the book, &c., in which the same was 
^registered, or perhaps by an examined copy of the entry. {See ante, 
p. 317). Where it was objected that the statute did not extend to 
a congregation of foreign Lutherans, though registered, the objec¬ 
tion was overruled. R. v. Httbcy Peahe^ 132. It is immaterial whe¬ 
ther the officiating clergyman have qualified according to the statute 
or not. P), 

2. Prove the disturbance, as stated in the indictment. Where, 
in a contest for the situation of a clerk to a meeting-house, one 
clerk pulled the other from the desk, it was holden to be a disturb¬ 
ance within the statute, R. v. //m6c, 5 T. R. 642, although the sta¬ 
tute was certainly intended principally to apply to persons who with 
violence oppose a form of worship inconsistent with their own ideas 
and tenets. 

Sect. 10. 

hefusino to execute a public office. 


hidictment for refusing to serve thi'Office of Chief Constable. 

Middlesex to wit:—The jurors for our lady the Quedn upon 
their oath present, that, at the general quarter sessions of the peace, 
holden at the New Sessions House on Clcrkenwell Green, in and 

for the county of Middlesex, on -, the-day of —p-, in 

the ninth year of the reign of our sovereign lady Victoria, to wit, 

at the parish of - in the county aforesaid, before A. Bt.and C. D., 

esquires, and others their associates, justices of our said lady the 
Queen, assigned to keep the peace of our said lady the Queen in the 
said county, and also to hear and determine divers felonies, tres- 

5 asses, and other misdemeanors in the said county committed, one 
. S., late of the parish of B., in the county of M., shoemaker, then 
and long before being an inhabitant and residing in the parish last 
aforesaid, within the hundred of Ossulston in the said county, and a 
fit and able person to execute the office of chief constable within 
the said hundred, at the said sessions, by the justices aforesaid, in 
due manner was then and there elected to be one of the chief con¬ 
stables of the hundred aforesaid, in the room and stead of one J. N., 
whereof the said J. S. afterwards, to wit, on the day and year afore¬ 
said, at the parish lost aforesaid, in the county aforesaid, had notice. 
Nevertheless, the said J. S. not regarding his duty in that*behalf, 
but contriving and intending the due execution of justice to hinder 
and prevent, afterwards, to wit, on the day and year aforesaid, at 
the parish aforesaid, in the county aforesaid, unlawfully, wilfully, 
obstinately, and contemptuously did' refuse, and from thence con¬ 
tinually until the day of the taking of this inquisition, unlawfully, 
wilfully, obstinately, and contemptuously hath refused, and still doth 
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refuse, to take npon himself and execute the said office of chief con- 
stable} within the hundred aforesaid, to wit, at the parish last afore¬ 
said, in the county aforesaid ; contrary to his duty in that behalf, in 
manifest contempt and delay of justice, and against the peace of our 
lady the Queen, her crown and dignity. The indictment must shea 
hy whom the defendant was elected^ and that he had notice. R. y. 
Haiuer, 6 Mod, 96. 

Pine or imprisonmentj or both. See R, v. Bowery 1 B. 4' G. 587 ; 
2 D.S^R. 842, 

Evidence. 

1. Prove the election, by snbpcenaing the clerk of the peace to pro¬ 
duce the minutes of it. 2. Prove the service of a notice upon the de¬ 
fendant, informing him of his election, and requiring him to attend 
before the justices to be sworn. 3. And prove either an actual re¬ 
fusal to serve the office ; or that he did not attend to be sworn in, 
which would he primd facie evidence of a refusal. 

On the other hand, the defendant, as a defence, may prove: 1. 
That he is not an inhabitant resiant of the place for which he is 
chosen. R. v. Adlardy 7 D. R. 340 ; 4 J?. <7. 772: Donne v. 

Martyr, 2 M. 91; 8 B. ^ C. 62 ; 1 Bum*s J., by Chitty, tit. 
“ Constable^* s. 2.—2. That he is president or one of the commons or 
fellows of the faculty of physic in London. 32 H. 8, c. 40.—3. That 
he is a surgeon, duly admitted, and practising in London, semb. 
See 5 II. 8, c. 16; 18 G. 2, c. 15; R. v. Pond, Comyns, 312.— 
4. That he is an apothecaiy, fi-ec of the company of imothecaries in 
London, or (if he reside in the country! having served seven years* 
apprenticeship. 6 7 W. 3, 4.—6. That he is a practising bar¬ 
rister o^j attorney. Semble, 2 Hawk. c. 10. s. 39.—6. That he is an 
alderman of London. 2 Hawk. c. 10, s. 40.—7> That he is a Ser¬ 
jeant, corporal, or private man serving in the militia. 26 G. 3, c. 127, 
s. 189.—8. That he is a protestant dissenting minister, and has 
tak'"ii®the oaths, &c., 1 W. M. c. 18, s. 11, and does not follow 
any trade, occupation, &c., for his livelihood, excepting that of a 
schoolmaster. 52 G. 3, c. 165, 5. 9.—9, That he is a catholic clei^y- 
man, and has taken the oaths pi'escribed. 31 G. 3, c. 32, s. 8.—10. 
That he is a foreigner. R. v. Mierre, 5 Burr. 2787.—11. That he 
has a special exemption from the crown, from serving in parish offices, 
&c. R. V. Clark, 1 T. R. (J79. 

But it is no answer to say that he is a Protestant dissenter or 
Catholic; for he may serve by deputy, if he do not wish to take the 
oaths. 1 W.S^M. c. 18, s. 7; 81 G. 3, c. 32, s. 7. Nor is it any 
defence that he is an officer of the King*s guards, 2 Hawk. c. 10, 
s. 41, or a younger brother of the Trinity House, 1 T. R. 679, for 
the same reason. Nor is it any defence that he resides in the juris¬ 
diction of a leet within the hundred or place for which he is elected; 
R. V. Geuge, Gowp. 13; or that no constable had ever before been ap¬ 
pointed for the place. 2 Keb, 557. 


Indictment for refusing to sepoe the Office of Petty Constable. 

Middlesex, to wit t-yThe jurors for our lady the Queen upon their 
oath present, that J.. S., late of the parish of B., in the county of 
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M., shoemaker, on the-day of-, in the ninth year of the 

reign of our sovereign lady Victoria, and long before, was an^l still 
is an able-bodied man, i-esident within the parish aforesaid, between 
the ages of 25 years and 65 years, in the county aforesaid, and duly 
qualined to execute the office of constable for the said parish ; - and 
tnat the said J. S., on the day and year aforesaid, at the parish afore- 
' said, in the county aforesaid, at a special petty session of the peace 
of the justices of the peace of the said county, duly holden for the 
appointment of constables for the said parish, was lawfully and in 
due manner and form chosen, nominated, and appointed by the said 
justices to be one of the constaoles of and for tlic said parish, for 
one year from thence next following, to do and execute all and 
singular those things which belong to the office of constable \ and 
that the said J. S. afterwards, to wit, on the day and year afore¬ 
said, at the parish aforesaid, in the county aforesaid, had due notice 
thereof, and then and there was summoned and required to appear 
before the said justices on the fifth day of August in the year afore¬ 
said, then and there to take his oath for the due execution of the said 
office of constable for the said parish, according to the duty of that 
office, and to take upon himself the said office. Nevertheless, the 
said J. S., not regarding his duty in that behalf, but contriving and 
intending the due execution of justice to hinder and prevent, after¬ 
wards, to wit, on the day and year aforesaid, at the parish aforesaid, 
in the county aforesaid, unlawfully, wilfully, obstinately, and con¬ 
temptuously did refuse, and from thence continually until the day of 
the taking tins inquisition, unlawfully, wilfully, obstinately, and con¬ 
temptuously hath refused, and still doth refuse, to take his safid oath 
fur the due execution of the said office of constable, or in anywise to 
take upon himself and execute the said office; contrary to nis duty 
in that behalf, in manifest contempt and delay of justice, and against 
the peace of our lady the Q,ueen, her crown and dignity. [See a 
similar precedent where the defendant was elected at the het, Bun^sJ., 
by Chittyy tit. “ Gonstahle^* C. C. C. 125; 4 Went. 351, 332; and the 
like where the election was at a court of wardmote for one of the wards 
in the city of London^ G. C. C. 147). 

The appointment, duties, and powers of parish constables are now 
regulated by the stat. 5 6 Viet. c. 109, the 21s^ section of which prO' 

Mbits their future appmntment [except for the performance of duties 
unconnected with the preservation of the peace's at any court leet or torn, 
or otherwise than under the provisions of that act, or of the County 
Constables Act, 2 3^3 Viet. c. 93. As to the grounds of exemption, see 
s.Q. 

As to the evidence, see ante, p. 669. 


Indictment for refusing to serve the Office of Overseer of the powr. 

Middlesex, to wit:—^The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in Uie counW of 

M., shoemaker, on the -day of ——, in the ninth year of the 

roign of our sovereign lady Victoria^ and long before, was and still 
is a substantial householder in the parish amresaid, in the county 
aforesaid, and an inhabitant and resiant in the parish, and a fit and 
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able person to execute the office of overseer of the poor for the said 
parfish; and that the said J. S. on the day and year aforesaid, at 
the parish aforesaid, in the county aforesaid, by warrant under the 
hands and seals of A. C., esquire, and J. P., cleric, two of the justices > 
of our said lady the Q,uecn, assigned to keej^ the peace of our said 
lady the Queen in and for the county aforesaid, and also to hear and 
determine divers felonies, trespasses, and other misdeeds committed 
in the said county, (one of the said justices being of the quorum, and 
both of the said justices then dwelling in {or near] the parish afore¬ 
said in the county aforesaid), was lawfully nominated and appointed 
to be one of the overseers of the poor of tne said parish, according to 
the direction of the statute in such case made and provided; where¬ 
of the said J. S. afterwards, to wit, on the day and year aforesaid, 
at the parish aforesaid, in the county aforesaid, had notice. Never¬ 
theless, the said J. S. not regarding his duty in that behalf, but con¬ 
triving and intending to render the said warrant of appointment 
of no effect, afterwards, to wit, on the day and year aforesaid, at the 
parish aforesaid, in the county aforesaid, unlawfully, wilfully, ob¬ 
stinately, and contemptuously did refuse, and from thence continu¬ 
ally until the day of the taking of this inquisition, unlawfully, wil¬ 
fully, obstinately, and contemptuously hath refused, and still doth 
refuse, to take upon himself and execute the said office of overseer 
of the poor of the said parish, to wit, at the parish aforesaid, in the 
county aforesaid; contrary to his duty in that behalf^ to the great 
damage of the said parish, and thfe parishioners thereof, in delay of 
the provision for and care of the poor of the said parish, in contempt 
of our lady the Queen and her laws, to the evil example of all others 
in like case offending, against the form of the statute in such case 
made' and provided, and against the peace of our lady the Queen, her 
crown and dignity. {See the precedents^ 4 Went. 3.38, 430). In 
stating the appointment^ let the terms of the warrant he partictdarlg 
attmaed to. 

Evidence. 

Produce the warrant, and prove it. Prove that the defendant had 
notice of it, as mentioned in the indictment. And prove either that 
he had actually refused to execute the office, or tliat he did not after¬ 
wards execute it, from which his refusal to execute it will be implied. 
The same causes of exemption from serving the office of constable are 
in general equally applicable to the office of overseer of the poor. 
{See ante^p. 669). 

Upon an indictment against a defendant for refusing to serve the 
office of overseer, it was held that he was a substantial householder, 
within the stat. 43 Eliz. c. 2, and liable to serve such office, although 
he occupied a house and paid rent and taxes in the parish by means 
of a clerk only, but slept in another parish. R. v. Poguder^ \ 

(J. 178; 2 D.Si R. 258; and see R. v. HnUlt 2 D.S^ R. 241; I £. ^ 
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PART III. 

CONSPIKAGY. 


Indictment fw a Conspiracy to charge a Man with a Crime. 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that J. S., late of the parish of B., in the 
county of M., labourer, and A. his wife, and J. W., late of the 
same, carpenter, and E. W. late of the same, labcfUrer, being 
evil-disposed peraons, and wickedly devising and intending, not only 
to deprive one J. N. of his good name, fame, credit, and reputation, 
but also to subject him, as far as in them laj", to the pains and penal¬ 
ties by the laws of this kingdom made and provided against and in¬ 
flicted upon persona guilty of [rape], on the third day of August, in 
the ninth year of the reign of our sovereign lady Victoria, with force 
and arms, at the parish aforesaid, in ffhe county aforesaid, *did, 
amongst themselves, conspire, combine, confederate, and agree to- 

S ether, falsely to ch^e and accuse the said J. N., that he, the said 
. N. had then lately before [[feloniously ravished and carnally known 
the said A., violently and against her will and consent J. And the 
JUAOBS AFORESAID, upon thcii* oath aforesaid, do further present th'at 
the said J. S., and A. his wife, and J. W., and E. W., afterwards, to 
wit, on the dapr and year aforesaid, at the parish aforesaid, in the 
county aforesaid, in pursuance of, and according to, the said conspi¬ 
racy, combination, confederacy, and agreement amongst tliemselves, 
had as aforesaid* \Jiere set oui the overt acts, as in high treason; {see ante, 
p. 96 et sea,'); introducing the second, and each of the subsequent acts, 
thus : And the jurors aforesaid, upon their oath aforesaid, do further 
present, that in further pursuance of, and according to, the said con- 
spira^, combination, confederacy, and agreement amongst them the 
said J. S. and A. his wife, and J. W. and E. W. had as aforesaid, they 
the said &c. on &c., at S^c. S^c., continuing the indictment from the above 
asterisk as thus'] ; falsely and unlawfully, in the presence and hearing 
of divers persons, did charge and accuse the said J. N., with and 
of the rape aforesaid. And the jurors aforesaid, upon their oath 
aforesaid, do further present, that, in further pursuance of and ac¬ 
cording to the said conspiracy, combination, confederacy, 'and 
agreement amongst them the said J. S. and A. his wife, and J. W. 
and E. W., had as aforesaid, she the said A. afterwards, t#wit, the 
day and year aforesaid, at the parish afQresaid, in the county afore- 
eaid, did, upon her oath, falsely charge and accuse the said J. N. 
before A. C., esquire, then and yet being one of Ihe justices of our 



C<msptr<ju^, 073 

said lady the Queen in and for the county aforesaid^ and also to hear 
and determine divers felonies, trespasses, and other misdeeds, com¬ 
mitted in the said county, that he the said J. N. had then lately 
before feloniously ravished and cflrmally known her the said A., 
violently and against her will and consent. And the jurors afore¬ 
said, upon their oath aforesaid, do further present, that in further 
pursuance of, and according to, the said conspiracy, combination, 
confederacy, and agreement amongst them the said J. S. and A. his 
wife, and J. W. and E. W., liad as aforesaid, she the said A., by the 
name of A., the wife of J. S., afterwards, to wit, at the general quar¬ 
ter sessions of the peace of our smd lady the Queen, holden at the 
New Sessions House on Clerkenwell Green, in and for the county of 

Middlesex, aforesaid, on Monday the-day of May, in the year 

aforesaid, before A. B. and G. D., esquires, and others their associates, 
justices of our said lady the Queen, assigned to keep the peace of our 
said lady the Queen, in and for the county aforesaid, and also to hear 
and determine divers felonies, trespasses, and other misdeeds com¬ 
mitted in the said county, did ialsely exhibit a certain bill, com¬ 
monly called a bill of indictment, against the said J. N., by the name 
and addition of J. N., late of the parish of C., in the county of M., 
yeoman to P. C., esquire, [here insert the names of the grand jurors to 
whom the indictment fw rape was exhibitedj^, good and lawful men of 
the said county, then and there sworn and charged to inquire for 
our said lady the Queen, for the body, of the said county; which said 
bill was, by the said jurors, then and there returned into the said 
court, before the justices of our lady the Queen last aforesaid, and 
others their fellows aforesaid, thus indorsed:—“ Not foundwhich 
said bill is in these words, that is to say ;— [here set out the indict- 
ment verbatim; andgou may then addy with intent to obtain and ac¬ 
quire to them the said J. S. and A, his wife, and the said J. W. and 
E. W», of and from the said J. N. divers sums of money for com¬ 
pounding the said pretended felony and rape so falsely chaiged 
upon the said J. N. as aforesaid, if this be the facty and that there 
will be no diffimlty in ‘j^roving ity. to the (preat damage, scandal, 
infamy, and disgrace ot the said J. N., to the evil example of all 
others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. See the following precedents z—a 
conspiracy to charge a man with forgeryy 4 Went. 86; sodomyy (3. C. (J 
126 ; larcenyy C. G. C. 136, and see 3 Bur. 1320; receiving stolen 
goodsy C. C. G. 125 ; poisoning horsesy 4 Weni. 98. 

Misdemeanor, fine or imprisonmenty or both. 

Justices in sessions, or the recorder of a borough, have no jurisdic¬ 
tion over the offence of illegal combination or conspiracy, except conspira¬ 
cies or conMnations to cotnmit any offence which they have jurisdiction to 
try whm committed by one person. 6 <Sj| 6 Viet, c. S®, s, 1, {ante, p, 69). 

A conspiracy is an agi'eement between two or more persons—1. 
Falsely to chaige another with a crime punishable by law, either 
from annalicious or vindictive motive or feeling towards the party or 
for the purpose of extorting money from him.—2. Wrongfully to 
injure or prejudice a third peiRon, or any body of men, in any other 
manner.—3. To commit any qffence punishable by law.—4. To do 
any act with intent to pervert the course of justice.—5. To effect a 
legal purpose with a toxrupt intent, or by improper means.—6. To 
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■which may he added, conspiracies or combinations by journeymen to 
raise their wages, &c. 

Thus, under the first head—a conspiracy to charge a man falsely 
with treason, felony, misdemeanor, is indictable; but it is not an 
indictable offence for two or more persons to consult and agree*to 
p^secute a person who is guilty, or against whom thei*e are reason¬ 
able grounds of suspicion. R. v. Best, 1 Salk, 174; 2 Ld. R. 1167. 

Under the second head—a conspiracy to impose pretended wine 
upon a man, as and for true and good Poi’tugai wine, in exchange 
for goods ; R. v. Maearty et al., 2 L, Raym. 1179; a conspiracy by 
a female servant and a man whom she got to personate her master 
and marry her, in order to defraud her master*8 relations of a part of 
his property after his death; R. v. Taylor et al., 1 Lmch, 47; a con- 
imiracy to injure a man in his trade or profession; R. v. Eccles, 1 
Leach, 274; a conspiracy to charge a man as the reputed father of a 
bastard ; 1 Hawk. e. 72, a. 2 ; a conspiracy to raise the prices of the 
public funds by false rumours, as being a fraud upon the public; 3 
M. /iS. 67 ; a conspiracy by persons to cause themselves to be re¬ 
puted men of property, in order to defraud tradesmen ; R. v. Roberts, 
1 Camp. 399 ; a conspiracy to defraud the public by issuing and ne- 
TOtiating bills in the name of a fictitious and pretended banking firm ; 

V. Hevey, 2 East, P. C. 858 ; a conspiracy by violence, threats, 
contrivance, or other sinister means, to procure the marriage of a 
pauper of one parish to apaupcr,of another, in order to charge one of 
the parishes with the maintenance of both ; R, v. Tarrant, 4 Bur. 
2106; R. V. Seward, 1 u4. ($f El. 706; and see 1 East, P. C. 461, 462 ; 
8 Mod. 320 ; for these respectively, it ha* been holdeu an indictment 
will lie ; (and now, by the stat. 7 8 Viet. c. 101, s. 8, the endeavour, 

by any officer of any union, parish, or place, to induce any pei'son to 
contract a marriage by threat or promise respecting any application 
to be made, or any order to be enforced with respect to the mainten¬ 
ance of any bastard child, is in itself a misdemeanor). But au- in¬ 
dictment will not lie for a conspiracy to kill game, or to commit any 
other mere civil trespass ; R. v. Turner, 13 EaM, 228 ; or for a con¬ 
spiracy to sell a man an unsound horse ; R. v. Pywell, 1 Stark. 402 ; 
or for a conspiracy to deprive a man of an office under an illegal 
trading company. R. v. Stratton, 1 Camp. 549, n. If, however, tlie 
parties conspire to obtain money by false pretences of existing facts, 
it is no objection to the indictment for conspiracy, that the money 
was to be obtained through the medium of a contract. Reg. v. Ken- 
rick, 5 Q. B. 49; 1 Dan. M. 208. 

Under the third head—a conspiracy to commit a felony or mis¬ 
demeanor is indictable. See R. v. Pollman, 2 Camp. 229, n. 

Under the fourth head—a conspiracy by certain justices of peace 
to certify that a highway was in repair, when they knew it to be 
otherwise, was hol^n to be indictable. R. v. Mawhy, 6 T. R. 619. 
So, where several persons conspired to procure others to rob one of 
them, in order, by convicting the robber, to obtain the reward then 
given by statute in such case, and the party who accordingly com¬ 
mitted the robbery was afterwards convicted and actually executed, 
these persons were indicted for the conspiracy, and convicted. R. v. 
Macdaniel, 1 Leach, 45 ; Post. 130. 

As to the fifth head, namely, effecting a legalt purpose with a cor- 
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rupt intent, or by improper means, see 1 Leatih^ 38; 3 Bur, 1439 ; 1 
Wihy 41; 8 Mod, 321. As to the sixth head, see past^ p, 678. 

1. The indictment must in the first place charge the conspiracy.^ 
And in stating the object of the conspiracy the same certainty is not 
required as in an indictment for the oimnee, &c., conspired to be 
committed ; as, for instance, an indictment for conspiring to defraud 
a person of “ divers goods,” has been holden sufficient. Ante^ p. 44; 
and see 3 Bur. 1320. *But a conspiracy to defraud the creditors of W. 
E. (not saying of what) is too general. R. v. Fowls, 4 C. P. 492. 

•2. It is usual to set out the overt acts; that is to say, those acts 
which may have been done by any one or more of the conspirators, 
in order to effect the common purposes of the conspiracy. But this 
is not essentidli^ necessary ; the conspiracy itself is the offence ; and 
whether anything have been done in pui'suance of it or not, is im¬ 
material. R. V. Gill, 2 B. 4' Aid. 204; R. v. Seward, 1 Ad. ^ Ell. 
706 ; R. v. Richardson, 1 M. 6^ Rob. 402 : Reg. v. Kmrick, 6 Q.B. 49 ; 
\Dav. M. 208 ; and see 2 L. Raym. 1167 ; 2 Bur. 993; 3 Bur. 1321; 
13 East, 2’.'0, n. But an indictment charging that the defendants 
unlawfully conspired to defraud divers persons, who should bargain 
with them for the sale of merchandize, of great quantities of such 
merchandize, without paying for the same, with intent to obtain to 
themselves money and other profit, was held bad for not shewing by 
what means the parties wei’e to be defrauded. Reg. v. Peck, 9 Aa, 

Eir. 686 ; 1 Per. «Sf D. 508. So also, a count charging that two of 
the defendants, being partnera in trade, and indebted to divers persons, 
unlawfully conspired to defraud the said ci'editors of payment of their 
debts,*aud that they and the Sther defendant, in pursuance of the said 
conspicacy, falsely and wickedly made a fraudulent deed of bargain 
and sale of the stock in trade of the partnership, for fraudulent con¬ 
sideration, with intent thereby to obtain to themselves money and 
other emoluments, to the great damage of the said creditors, was held 
hatl for not alleging facts to shew in what manner the deed was 
fraudulent. Ib. But it was held that the indictment was not bad 
for not stating the names of the parties intended to be defrauded, 
since it could not be known who might fall into the snare. Ib. But 
where the indictment charged, that the defendants conspired to de* 
fraud certain of her Mayesty’s subjects, being tradesmen, of divers 
large quantities of their goods, and that one of the defendants, J. S., did, 
in pursuance of such conspiracy, fraudulently order and obtain on 
credit from A. & B., upholsterers in L., divers goods of great value, 
to wit, &c., of and belonging to the said A. & B., and from divers 
other tradesmen, whose names are to the jurors unknown, divers 
other goods of great value, to wit, &c., of and belonging to the said 
last-mentioned persons respectively ; and in further pursuance of the 
said conspiracy, and in order that the said goods might be taken in 
execution and sold, did order and direct that the said goods should be 
delivered by the said tradesmen at the house of the said defendant; 
that no* payment or satisfaction was made for the goods by the de¬ 
fendants ; and that in further pursuance of the conspiracy, the said 
goods were taken in execution at the suit of some of the defendants, 
to satisfy fictitious debts preteiwled to be due to them from the de¬ 
fendant J. S.; it w'as held, by the court of Exchequer Chamber, that 
the statement of the cSnspirncy was defective, for not setting out the 
names or designating' the class of the persons defrauded, and that the 
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defect not aided by^ the allegation of the overt acts. UTingr. Reg., 
Trin. Vac, 1845. An indictment for a conspiracy to obtain goody by 
false pretences, is bad unless it state whose property the goods were. 
Reg, V. Parker, 3 Q.B. 292 P. 709. {See ante,p. 293). If the 

indictment be general, the court will order tne prosecutor to furnish 
a particular of tne charges to be relied upon, but will not compel him 
to state the specific acts to be proved and the time and place at which 
they are alleged to have occurred. R, v. Hamilton, U. Sf P. 448. 

3. In an indictment for a conspiracy to indict or chaige a man 
with an oifence, it is not necessary to aver that the man is innocent 
of the offence; R. v. KinnersUg, 1 Sir. 193; for he shall be presumed 
to be innocent until the contrary appear. See R. v. Best, 1 Salk. 174: 
R. V. Spragg, 2 Burr. 993. So, in an indictment for conspiring to 
pervert the course of justice, by producing a false certificate of jus¬ 
tices of peace that a road indicted was in repair, in order to influence 
the judgment of the court, it is not necessary to allege that the de¬ 
fendants knew the certificate to be false; it is sufficient that they 
agreed to certify the fact as true, without knowing it to be so. B. v. 
Mawhey, 6 T. B. 619. 

4. The venue may be laid in the county in which the conspiracy 
actually took place, or in a county in which any one of the defend¬ 
ants did an act in furtherance of the common object of the conspi¬ 
rators. {Ante, p. 26). 

It may be necessary to observe, that it has been holden that the 
quarter sessions have jurisdiction of conspiracy. R. v. Rispal, 3 Bur. 
1320; 1 W. Bl. 368 : but see now the 6 6 Viet. c. 38, s, 1; {ante, 

p. 69). « * 

Evidence. , 

Prove the conspiracy as described in the indictment, and that the 
defendants were engaged in it; or prove circumstances from which 
the juiy may presume it. See R. v. Parsons, 1 JV. Bl. 392 : Rt^. v. 
Murphy, ^C.Sn^P. 297. And the prosecutor may go into general 
evidence of the nature of the conspiiacy, before he gives evidence to 
connect the defendant with it. R. v. Hammond, 2 Esp. 718. 

The acts and declarations, also, of any of the conspirators, in fur¬ 
therance of the common design, may be given in evidence against all. 
{Ante,p. 491) ; Reg. v. Shellard, QU.St P. 277. And if any one overt 
act be proved in the county where the venue is laid, other overt acts, 
either of the same or others of the conspirators, may be given in evi¬ 
dence, although committed in other counties. {Ante, p. 491). R. v. 
Bowes, 4 East, 171, n. But before you give in evidence the acts of 
the conspirator against another, you must prove the existence of the 
conspiracy, that the parties were members of the same conspiracy, 
and that the act in question was done in furtherance of the common 
design. {Ante, p. ^1). Where the indictment charged the defend¬ 
ant with conspiracy with persons unknown, to defraud J. D, and 
others, and laid as overt acts that he falsely pretended to J. D.«that he 
WM a merchant named G., and under colour of a pretended contract 
with J. D. for the purchase of certain goods of the said J. D. and 
others, obtained goods of the said J. D. and others, with intent to de¬ 
fraud the said J. D. and others: it was held, that the word “ J. D. 
and others” must throughout this indictment be taken to mean J. D. 
and others hupoHners; and therefore that evidence was not admis- 
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sible to shew attempts by the defendant to defraud other persons wholly 
urfconnected with J. D. Reg. v. Steel, 2 Mood. C. C. 246; C. ^ Mar. 
337• 

The wife of one of the conspimtors shall not be allowed to giv«K 
evidence for or against the others. {^See ante,p. 147). 

^ A conspiracy must be by two persons at least; one cannot be con¬ 
victed of it, unless he have been indicted for conspiring with persons 
to the jurors unknown. 1 Hawk. c. 72, s. 8. And a man and his wife 
cannot be indicted for conspiring together alone, because they are in 
law one pemon. (^Ante,p. 17). But one person alone may he tried 
for a conspiracy, provided the indictment charge him with conspiring 
with others who have not appeared. R. v. KinnersUy, 1 Str. 193, 
or who are since dead. R. v. Nichols, 2 Str. 1227. 


Indictment for a Conspiraty to commit a Crime. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that J. S., late of the parish of B., in the county of 
M., snipowner, J. W., late of the same place, yeoman, and E. W,, 
late of the same place, mariner, being evil-disposed persons and 
wickedly devising and intending to defraud and prejudice certain 
persons hereinafter mentioned, on the third day of August, in the 
ninth year of the reign of our sovereign lady Victoria, with force 
and arms, at the parish aforesaid, in the county aforesaid, did 
amohgst themselves cons^re, combine, confederate, and agree to¬ 
gether, falsely, and fraudulently to cheat and de&aud certain under¬ 
writers hereinafter mentioned, of diveix large sums of money: And 
THE JURORS AFORESAID, uDon their oath aforesaid, do further pre¬ 
sent, that the said J. S., J. W., and £. W., afterwards, to wit, on 
thd* \_date of the policy^ in the year aforesaid, at the parish aforesaid, 
in the county aforesaid, in pursuance of, and according to, the said 
conspiracy, combination, confedeiacy, and agreement amongst them¬ 
selves, had as aforesaid, did cause and procure a certain ship called 

the . . -, and certain goods in and on board the said ship, to be 

insured by certain underwriters, to wit, by A. B., C. D., E. F., 
and G. IL, and the said underwriters then and there severally a 
certain policy of insurance upon the said ship, and upon the said 
goods so laden on board the said ship as aforesaid, upon and for a 
voyage from the port of London to the island of Saint Vinefent in 
the West Indies: And the jurors aforesaid, imon their oath 
aforesaid, do further present, that the said J. S., J. W., and E, W., 
afterwai*ds, and after the said ship sailed from the port of London 
aforesaid, upon the voyage aforesaid, to wit, on the fourth day of 
September, in the year aforesaid, in further pursuance of, and ac¬ 
cording to, the said conspiracy, combination, confederacy, and agree¬ 
ment* among themselves, had as aforesaid, did remove and unlade 
from on board the said ship divers goods insured as aforesaid, of 
great value, to wit, of the value of four hundred pounds, before the 
said ship had reached the poyrt or place of destination, aforesaid, to 
wit, at the parish aforesaid, in the county aforesaid: And the 
JURORS AFORESAID, \ipon their oath aforesaid, do further present, 
that in further pursuance of, and according to, the said conspiracy. 
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combination, confederacy, and agreement amongst themselves, had 
as aforesaid, the said J. S., J. wand E. W., afterwards, to v. it, 
on the twentieth day of Se])tember, in the year aforesaid, on the 
high seas, to wit, at the parish aforesaid, in the county afoi'esaid, 
did cut, bore, and make, and did cause and procure to be cut, bor^d, 
and made, divers holes in the bottom and sides of the said ship or 
v^sel, with intent thereby to sink, cast away, and destroy the said 
ship and the goods in and upon the said ship so laden as aforesaid, 
and with intent, and design then and thereby wilfully' and maliciously 
to pi-ejudice the said several persons who had so underwritten the 
said policy of insurance upon the suid ship, and upon the goods so 
therein and thereumm laden as aforesaid: to the great damage of the 
said A. B., C. D., £. F., and 6. H., who had so underwritten the 
said policy as aforesaid and against the peace of our lady the Queen, 
her crown and dignity. See the prec^nty G Went. 887 ; and see 
the following pree^i^s: of an indictment fora eonspiracp to embezzle 
money collected on a brief, C.‘ C. C. 136; to cheat a man out of 
mofttey by pretend ng to secure to him an annuity, 4 Went. 80, 8i); to 
get from a man his acceptances, upon pretence of g^ing them discounted, 
6 Wetit. 378; to defraud a man of numey una&r pretence ofprromring 
a place, (J. C. C. 127, 133; to blow up the walls of a prison, C. (J. (j. 
422; to escam out of prison, 4 Went. 116; to raise the price of victuals 
(salt), C. C. (J. 130; to cl^in a nolle prosequi to an indictment by 
fraud, (J. C. C. 138; to give a false eertificede of a roadbeing in repair, 
4 Went. 125; and see li. v. Mawbey, 6 71 i?. 619; to throw a burthen 
upon the parish, by the parish officers of another parish persuading a 
paupter of the former parish to marry a fi»nale pauper of their p>orish, 
C. C. (f. 128; 1 706; {see now the 7 tSf 8 Viet. c. 101, 

s. 8; ante, p. 674); to bring a pregnant pauper to settle in a 
parish, 4 Went. 124; wrongfully to hold a man to bail, 4 Went. 94; 
to -withdraw customers from a brewer, 4 Went. 106; to injure gun- 
mahers in their trade, 4 Went. 439; to ruin a player in his pr^es- 
sion, 6 Went. 443; to accuse a woman with incontinence with defendant, 
in ord&t to make her marry him, 4 Went. 79. 

Evidence. 

As to'the evidence, see ante,p. 676. Prove the conspiracy, either 
expressly, or prove one or more of the overts acts laid and* that the 
derendants were either engaged in the commission of them or caused 
or procured^their commission, from which the jury may fairly pre¬ 
sume rile conspiracy. 

to combinations by workmen to enhance their wages, Sfc. S^c., see 
forms of indictments at common law, C. C. C. 127, 134; 4 li^'ent. 100, 
103,113, 120; 6 Went. 375. See also R. v. Bylerdike, 1 M.S^ Rob. 
179. Assaults in pursuanAie of such combinations are now punishable 
with hard labour besides imprisonment, S^c., ly 9 G. 4, c. 31, s. 25, 
which repeals the former statutes upon this svhject, and amends and con~ 
solidates their various provisions. {See ante, p. 460). 
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PART IV. 


ACCESSARIES, &C« 


PRINCIPALS IN THE SECOND DEOREE. 


Statutes, 

7 ^ 8 <r. 4, c. 29, 8 , 61 — Punishment of Principah in the second 
Degree and Accessaries /or Larcenies'^ —Enacts, that in the case of 
every felony punishable under this act, every principal in the second 
degree, and every accessary before the fact, shall be punishaltle with 
death, or otherwise, in the same manner as the principal in the first 
degree is by this act punishable ; and every accessary after the fact 
to any felony punishable under this act ^except only a receiver of 
stolen property) shall, on conviction, be hable to be imprisoned for 
an^ term not exceeding taro years; and every person who shall aid, 
ab^, counsel, or procure the commission of any misdemeanor punish* 
able under this act, shall be liable to be indicted and punished as a 
principal offender. 

•7 8 6r. 4, c. 80, 8. 26 — Punishment of Principals in the second 

Degree and Accessaries for Malicious Jnjuries'] —Enacts, that in the 
case of every felony punishable under this act, every principal in the 
second degree, and every accessary before the fact, shall be punishable 
with deatli or otherwise, in the same manner as the principal in the 
first degree is by this act punishable ; and every accessary after the 
fact to any felony punishable under this act shall, on conviction, be 
liable to be impnsoned for any term not exceeding two years; and 
every person, who shall aid, abet, counsel, or procure the commission 
of any misdemeanor punishable under this act, shall be liable to be 
indicted and punished as a principal offender. 

11 6r. 4 1 W. 4tC, 66, s. 25—Punishment of Principals in the 

second Degree and Accessaries, for Forgery] —Enacts, that in the case 
of every felony punishable under this act, every principal in the 
second de^e, and every accessary before the fact, shall he punishable 
with death, or otherwise, in the same manner as the principal in the 
first degree is by this act punishable ; and every accessary after the 
fact to any felony punishable under this act shall, on conviction, be 
liable to be impnsoned for %py term not exceeding two years. See 7 

IV. 4^1 Viet. c. 84, s, 8, {ante, p. 355). 

0 

2 TV. 4, e. 34, s. 18 —Punishment of Priimpals in the second 
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Degree and Accessaries, for Coiniv^'] —^Enacts, that in the case of 
every felony punishable under this act, every principal in the second 
degree, and every accessary^ before the fact, shall be punishable in 
the same manner as the principal in the first degree is by this act 
punishable; and every accessary after the fact to any felony punish¬ 
able under this act shall, on conviction, be liable to be imprisoned for 
any term not exceeding two years ; and in so far as relates to Scot¬ 
land, every person who shall become accessary after the fact to an^ 
of the offences to which the punishment of transportation is by this 
act attached, shall, on conviction, be liable to be imprisoned for any 
term not exceeding two years; tbe general law of Scotland as to 
accession, or ail and part, being in all other respects to regulate the 
punishments to be awarded under this act. 

7 W. 4 4" 1 Viet, €. 86, s. 7— Punishment of Principals in the 
second Degree and Accessaries, for Offences against the Person ~\— 
Enacts, that in the case of every felony punishable under this act, 
every principal in the second degree, and every accessary before the 
fact, shall be punishable with death or otherwise, in the same manner 
a^ the principal in the first degree is by this act punishable; and 
every accessary after the fact to any felony punishable under this 
act shall, on conviction, be liable to be imprisoned for any term not 
exceeding two years. 

7 TV. 4k Sr 1 Viet. c. 86, s. 6— Punishment of Principals in the 
second Decree and Accessaries, S^c., for Burglary and stealing in a 
Dvoelling-‘hjQme,6^c J—^Enacts, tliat in the caas of every felony punishable 
under this act, every principal in the second degree, and every acces¬ 
sary before the fact, shall be punishable with death or otherwise, in 
the same manner as the principal in the first degree is by this act 
punishable, and every accessary after the fact to any felony punish¬ 
able under this act (except only a leceiver of stolen property; shall, 
on conviction, be liable to be imprisoned for any term not exceeding 
two years. 

7 W. 4 4^ 1 Viet. e. 87, s, 9— Punishment of Principals in the 
second Degree and Accessaries, for Kobbeiy ana Stealing from the 
Person, —This section is verbatim the same as 7 TV. 4 1 Viet, 

e, 86, s, 6. 

7 TV, 4 <Sf 1 Viid, c. 88, s, 4— Punishment of Principals in the 
second Degree and Accessaries, for Piracy^—This section is verbatim 
the same os 7 TV. 4^1 Viet, e, 86, s. 7. 

7 TV. 4 1 Viet, e, 89, s, 11 —Punishment of Principals and 

Accessaries, jbr Burning, ^c .]—This section is verbatim the same as 7 
TV. 4^1 I'ict. e, 86, s. 7. 

r 

7 TV. 4 4^ 1 Viet, e, 36, s, 35— Punishment ^ Principals and 
Accessaries, for Offences against the Post~Office'\ —Enacts, that in the 
case of every felony punishable under the post-office acts, every 
principal in the second degree, and eveVy accessary before the fact, 
shall be punishable in the same manner as the principal in the first 
degree is oy the post-office acts punishable; and every accessaiy after 
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the fact to any felony punishable under the post-office acts (except 
against a receiver of any property or thing stolen, taken, embeazledj 
or secreted) shall, on conviction, be liable to be imprisoned for any 
term not exceeding two years; and every person who shall aid, abe^ 
counsel, or procui-e the commission of any misdemeanor, punishable' 
under the post-office acts, shall be liable to be indicted and punished 
as a principal offender. 


* Indictment. 

• stating the offence of the principal in the first degree, and im- 

mediately before the eonchmm of the indwtmerd, charge the principal 
in the second degree thus ;—And the jurors aforesaid, upon tneir oath 
aforesaid, do further present, that J. W., late of the parish aforesaid, 
in the county aforesaid,,labourer, on the day and year aforesaid, with 
foi-ce and arms, at the parish aforesaid, in the county aforesaid, fe¬ 
loniously was present, aiding, abetting, and assisting the said J. 
the (^felony and larceny] aforesaid to do and commit: against the 
peace, &c. In an indictment for murder, this is inserted immediately 
before the concluding clause, and so the jurors, &c.; and this clause 
then charges both the principals in the first and second degree wUh the 
murder thus ~\;—And so the jurors aforesaid, upon their oath afore¬ 
said, do say, that the said J. S. and J. W. the said J. N. in man¬ 
ner and form aforesaid, feloniously, wilfully, and of their malice 
aforethought, did kill and murder; against the peace, &c. {^See 
ante, ». 405). 

Hinere a statute creates »a felony, and punishes toith death persons 
guil^ thereof, without making provision as to persons present aiding and 
abetttng, principals in the second degree are thereby punishable with 
death, as well as principals in the first degree. R. v. Midwinter, Fost, 
App. 415. CocUhcavers case, 1 Leach, 66. So, where a statute makes 
a cimmon law felony by name punishable with death, {as'in the case oj 
murder, rape, sodomy, robbery, and burglary), those present aiding and 
abetting in the offence are impliedly punishable with death, although the 
statute make no mention of them. 1 Hale, 537 ; Fost, 359. But where 
a statute imposes the punishment of death upon the person committing 
the offence, and not upon the offence by name, those present aiding and 
abetting merely are not punishable with death, that p&rson omy who 
actually committed the offence bdng deemed to be within the statute'. 
Fost. 356, 357 ; R. v. Paget, Fost. 355. Yet, in this latter case, if 
the accessary be expressly within the statute as well as the person actually 
committing the offence, it must be deemed virt'uully to include the prin¬ 
cipal in the second degree by necessary implication. See R. v. Gogerly, 
R, R. 343. This was the rule upon the construction of statute^ 
before the abolition of the benefit of clergy, and it is still applicable, 
because no person can be punished with death, unless it be for some 
felony whim was before excluded from the benefit of clergy, or made 
punishable with death by some sumequent statute, 7 8 G. 4, c. 28, s. 

7. But this rule is now of less general importance, because the various 
stattdes upon which these questions have arisen are rww nqpealed; and 
by statutes 7 Sf B G. 4, c, 29, 61, (larceny), 7 BG, 4,e, 30, s. 26, 

(malicious injuries), 2 W, 4, e. 34, s, 18, (coining), 7 W, 4. 1 Viet, 

c. 85, s. 7, (offences against the person), 7 W, 4^1 Viet. e. 86, s. 6, 
{burglary ana stealing an the dwellina-house, S^c,), 7 W, 4^1 Viet, o, 
87, 8, 9, (robbery and dealing from the person), 7fV, 4 Sfl Viet. c. 88, 
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s. 4, (piraeiy), 7 TiT.iJfl Viet. e. 89, s. 11, (iumij^, t^c.), and 7 fV, 
4 Sf 1 Viet. c. 36, s. 35, {offences against thep^t-offi^), {which inch^de 
fences of meat genercU occurrence), principals in the second degree 
t« felonies punishable by these acts respectively, are punishable mth 
death, or otherwise in the same manner as principals in the first degree. 

Pr^siom applicable to principals in the second degree are also 
contained in most of the sections of the stat. 9 G. 4, c.31, relating to 
offences against the person ; and by stats. 11 6?. 4 3)* 1 W.4, c. 66, s. 
26, {theforgery act),and7 W.4 S^lVict.c. 84, {ante,p.365),principals 
in the second degree are punishable in the same manner as principals 
in the first degree. Where, however, upon the construction of any par¬ 
ticular statute, principals in the second degree are not punishable with 
death, and no punishment is prescribed by the statute, then principals in 
the second degree may be transported for seven years, or imprisoned, 
{wtth or Without hard labour for the whole or any part of the imprison¬ 
ment, and With or without solitary confinement, such conjinetnent not ex¬ 
ceeding one month at any one time, nor three months in any one year, 
7 S.6, {ante,p. 169), 7 SiBG. 4, c. 28, s. 9, (ante, 

p, 554), not exceeding turn years ; and, if a male, may be once, twice, or 
Mrtce publicly or privately whipped, in addition to the imprisonment, 
if the court shall think fit. 7 ^BG. 4, c. 28, s. 8, {ant€,p. 664). See 
7SfBG.4,c.2B,s.lO,{ante,p.m). 

^ In the case of a felony at common law not punishable with death, and 
in cases of felony at common law or by statute, where the principal in 
the first degree is expressly, and the principal in the second degree is by 
construction of law, punishable with death, {vide supra), the pleader may 
charge the principal in the second degrea either as principal in the 
first degree, {for proof that he was present aiding and abetting v^ll in 
such a case maintain an indictment charging him with having actually 
committed the offence, see Mackallfs case, 9 Co. 67 5/ 1 Hale, 438; li. 
V. Towle, R. R. 314, {ante, p. 60), or as being present aiding and 
f>b<^iiiw, as in the form above given, at his option. Reg, v. Crisham, 1 
C. Mar. 187. _ A., B,, and G, were indicted for murdw ; in the first 
count, as principals in the first degree ; and in the second, A. was 
indicted as a principal in the first degree, and B. and G. as principals 
tn the^ second degree; the grand jury ignored the first coutit as to B. 
andt/., and found a true bill on the second count against all; it seems 
that B, and G. might be convicted on the second count, though A, was 
acquitted. Reg. v. Phelps, C. Mar. 180. 

Evidmee. 

The defendant must be proved to have been present aiding and 
abetting in the commission of the offence. 

Presence in this sense is cither actual or constructive. It is not 
n^essary that the party should be actually present, an ear or eye¬ 
witness of the transaction ; he is, in construction of law, present 
aiding and abetting, if, with the intention of giving assistance^ he be 
near enough to afford it, should the occasion arise. Thus, if he 
be outside the house watching to prevent surprise, or the like, 
whilst his companions are in the house committing the felony, such 
constructive presence is sufficient to*make him a principal in the 
second degree. Post. 350. See R. v. Borthwick, 1 Bougl, 207: 
R. V. Gggerly, R.S^ R. 043: R. v. Owen, 1 Mood. G. C. 96. But 
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he must be sufficiently near to give assistance; B. v. Stewart, B, 
SfB. 363 ; and the mere circumstance of a party’s going towards a 
place where a felony is to be committed, in order to assist to cairy 
off the property, and assisting in caiTying it off,^ will not make higi 
a principal in the second degree, unless, at the time of the felonious 
taking, he were within such a distance as to be able to assist in it. 
B, V. Kelly, B. 6^ B. 421. So, where two persons broke open a 
warehouse, and stole thereout a quantity of butter, w'hich they car¬ 
ried along the strefet thirty yaras and then fetched the prisoner, 
^w'ho, being apprised of the robbery, assisted in carrying away the 
'property, it was holden that he was not a principal, hut only an ac¬ 
cessary. R. V. King, R. B. 332. See B. v. m^Makin, Ib^\ R. v. Dyer, 
2 East, P. C. 767. And although an act be committed in pursuance 
of a previously concerted plan between the parties, those who are not 
present, or so near as to be able to afford aid and assistance at the 
time w'hcn the offence is committed, are not principals, but accessa¬ 
ries before the fact. B. v. Soore, R. B. 26 ; R* v. Dams, Id, 113: 
B. v. Else, Id. 142 ; B. v. Badcock, Id, 249 : R, v. Manners, I C.S^ 
P, 801. But presence during the whole of the transaction is not 
necessary ; for instance, if several combine to foi^e an instrument, 
and each executes by himself a distinct ^art of the foigery, and they 
are not together when the instrument is completed, they are, nev¬ 
ertheless, all guilty as principals. B, v. Singly, B. ^ R. 446, See 
2 Ea^t, P. C. 768. As if A. counsel B. to make the paper, C. to en¬ 
grave the plate, and D. to fill up the names of a forged note, and 
they do so, each without knowing that the others are employed for 
thm purpose, B., C., and D. may be indicted for the forgery, and A, 
as an accessary ; B. v. Dade, 1 Mood. C, C. W7; for, if several make 
distinct parts of a foiged instrument, each is a principal, although 
he do not know by whom the other parts are executed, and though 
it is finished by one alone in the absence of the others. B, v. Kirk- 
u/6od, 1 Mood. O. C, 304. 

There must also be a participation in the act; for although a man 
be present w’hiJst a felony is committed, if he take no part in 
it, and ,dLo not act in concert with those who commit it, he will not 
be a principal in the second degree, merely because he did not en¬ 
deavour to prevent the felony, or apprehend the felon. 1 Hale, 439; 
Post. 360. It is not necessary, however, to i>rove that the party 
actually aided in the commission of the offence ; if he watched for his 
companions, in order to prevent surprise; or remained at a conve¬ 
nient distance, in order to favour their escape, if neceswry ; or was 
in such a situation as to be able readily to come to^ their assistance, 
the knowledge of which was calculated to give additional confidence 
to his companions—in contemplation of law he was present aid¬ 
ing and abetting. So a participation, the result of^ a concerted ^de- 
sigpi to commit a specific offence, is sufficient to constitute a principal 
in the second degree. Thus, if several act in concert to steal a man’s 
goo js, and he is induced by fraud to trust one of them, in the pre¬ 
sence of the others, with the possession of the goods, and then 
another of the party entice the owner away, that he who has the 
goods may carry them off, they are all guilty as principals. i2. v. 
Standley, B. i2. 305; and see B. v. Pass^, 7 O. ^ P. 282 : B. 
V. Lockett, Id. 300.* So it has been holden,. that to aid and a^ist 
a person to the jurors unknown, to obtain money by ring-dropping. 
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is felony, if the jury find that the prisoner was confederate with the 
person unknown to obtain the money by means of this practic6. 

V. Moore, 1 Leach, 814. If one encourage another to commit 
suicide, and be present abetting him while he does so, such person 
is ^ilty of murder as a principal; and if two persons encoun^e 
each other to self-murder, and one kills himself, but the other fails 
in tke attempt, he is a principal in the murder of the other. B. v. 
Dyson, B. Sf B. 523. See B, v. Bussell, 1 Mood, C. C, 356: B. y. 
Alison, 8 C, Sf JP. 418. So, likewise, if several persons combine 
for an unlawful purpose, or for a purpose to be carried into effect by 
unlawful means; {see lost. 351, 352) ; particularly if it be car¬ 
ried into effect notwithstanding any o^osition that may be offered 
against it; Fast. 853, 354 ; and one of them, in the prosecution of 
it, kill a man, it is murder in all who are present, whether they ac¬ 
tually aid or abet or not, J{see the Sissinyhurst-home case, 1 Juale, 
461), provided the death were caused by the act of some one of the 
party in the course of his endeavours to effect the common object ot 
the assembly. 1 Ifawk. e. 31, s. 52; Fast. 352: B. v. Hmgson, 
1 Leach, 6: B, v. Plumer, Kel, 109. But the act must be the 
result of the confederacy; for if several are out for the purpose 
of committing a felony, and upon alarm and pursuit run different 
ways, and one of them kill a pursuer to avoid being taken, the 
others are not to be considered as principals in that offence. B. v. 
White, B. 4* F’ 92. Thus, where a gang of poachers, consisting 
of the prisoners and Williams, attacked a gamekeeper, beat him, 
and left him senseless upon the ground, but Williams returned, and 
whilst the gamekeeper was insensible u5on the ground took ffj'om 
him his gun, pocket book, and money : Park, J., held this to be a 
robbery by Williams only. B. v. Hawkins, 8C. P, 392. The 
purpose must also be unlawful; for if the original object be lawful, 
and be prosecuted by lawful means, should one of the party in the pro¬ 
secution of it kill a man, although the party killing,and all those who 
actually aid and abet him in the act, may, according to circumstances, 
be guilty of murder or manslaughter, yet the other persons who are 
present, and who do not actually aid and abet, are not guilty,as prin¬ 
cipals in the second degree. Post. 854, 355 ; 2 Hawk. e. 29, s. 9. 

A mere participation in the act, without a felonious participation 
m the desim, will not be sufficient. 1 East, P. G. 257; B. v. 
Plwmr, Kel. 109. Thus, if a master assault another with malice 
prepense, and the servant, ignorant of his master’s felonious design, 
take part with him, and kill the other, it is manslaughter in the 
servant, and murder in the master. 1 Hale, 446. So, on an indict¬ 
ment under the stat. 1 Viet. e. 85, s. 2, charging A. with the capital 
offence of inflicting a bodily injury dangerous to life, with intent to 
commit murder, and B. with aiding and abetting him, it was held to 
he essential, to make out the chaige against B., that he should have 
been aware of A.’s intention to commit murder. Beg. v. Cntse, 8 
<7.4 P.541. 

In the case of murder by duelling, in strictness both of the seconds 
are principals in the second degree; yet Lord Hale considers that, as 
far as relates to the second of the party killed, the rule of law in this 
respect has been too far strained; and he seems to doubt whether 
suen second should be deemed a principal in thi second degree. 1 
Hale, 442, 452 : but see B. v. PerJ^, itC.S^P. 587: B. v. Murphy, 
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6 G. ^ P. 103 : Reg. v. Young. 8 (7. A- P, 646 ; Reg, v. Cuddy. 1 C. 
K. 210; {ante, p.Q). 

If the principal were insane at the commission of the act, n^erson 
can be convicted as on aider and abettor of the act. Reg. v. Tyler, 8 
C. ^ P. 616 ; {ante, p. 6). ' 


-■ ♦ 

'ACCKSSABIES BEFORE THE FACT. 


Statutes. 

7 O. 4, c. 64, s. 9—Accessaries before the Fact, when and where 
triedr ^—For the more eifectual prosecution of accessaries before 
the fact to felony, be it enacted, that if any person shall counsel, 
procure, or command any other person to commit any felony, 
whether the same be a felony at common law, or by virtue of any 
statute or statutes made or to be made, the person so counselling, 
procuring, or commanding, shall be deemed guilty of felony, and 
may be indicted and convicted, either as an accessary before the fact to 
the principal felony, together with the principal felon, or after the 
conviction of the principal felon, or may be indicted and convicted of 
a substantive felony, whether the principal felon shall or shall not 
have been previously convicted, or shall or shall not be amenable to 
jiAtice, and may be punished in the same manner as any accessary 
before the fact to the same felony, if convicted as an accessary, may 
be punished; and the offence of the person so counselling, procuring, 
or commanding, howsoever indictee^ may be inquired of, tried, de> 
termined, and punished, by any court which shall have jurisdiction 
to try the principal felon, in the same manner as if such offence had 
been committed at the same place as the principal felony, although 
such offence may have been committed either on the high seas or at 
any pjace on land, whether within liis Majesty’s dominions or with¬ 
out ; and that in case the principal felony shall have been committed 
vrithout the body of any county, and the offence of counselling, pro¬ 
curing, or commanding, shall have been committed within the body 
of any other county, the last-mentioned offence may be inquired of, 
tried, determined, and punished in either of such counties : provided 
always, that no person, who shall be once duly tried for.any such 
offence, whether as an accessary before the fact, or as for a substantive 
felony, shall be liable to be again indicted or tried for the same 
offence. 

Sect. 11 —Accessaries may be tried after Convktion of Principal^—- 
And, in order that all accessaries may be convicted and punished in 
c^s where the principal felon is not attainted, be it enacted, that if 
any principal offender shall be in anywise convicted of an^ felony, it 
shall be lawful to proceed against any accessai^, either before or after 
the fact, in the same maiyier as if such principal felon had been at¬ 
tainted thereof, notwithstanding such principal felon shall die, or be 
admitted to the benefit of clergy, or pardoned or otherwise delivered 
before attainder; and every such accessary shall suffer the sam<^ 



686 


AecessarieSf S{e» 


punishment, if he or she be in anywise convicted, as he or she should 
nave suffered if the principal had been attainted. 


9 G. 4, c. -31, s. 31 —Punishment of Accessaries for Injuries to the 
Person"] —^Enacts, that every accessary before the fact to any felony 
punishable under this act, for whom no punishment has been herein¬ 
before provided, shall be liable, at the discretion of the court, to be 
transported beyond the seas for any term not exceeding fourteen 
Years, nor less than seven years, or to be imprisoned, with or without 
hard labour, in the common gaol or house of correction, for any term 
not exceeding three years ; and every accessary after the fact to any 
felony punisliable under this act, except murder, shall be liable to be 
imprisoned, with or without hard luoour, in the common gaol or 
-house of correction, for any term not exceeding twoyeai's ; and every 

S erson who shall counsel, aid, or abet the commission of any mis- 
emeanor punishable under this act shall be liable to be proceeded 
against and punished as a principal offender. 


Indictment of together with the Prindpal. 

After charging the principal with the offmee^ and immediatelg 
before the conclusion of the indictmenty charge the accessary thus: 
—And the jurors aforesaid, upon their oath aforesaid, do further 
present, that J. W., late of the parish aforesaid, in the county 
aforesaid, labourer, before the said Qfelony and larceny3 com¬ 
mitted in form aforesaid, to wit, on the first day of August, in 
the year aforesaid, at the parish aforesaid^ in the county afore^d, 
did feloniously and maliciously incite, move, procure, aid, coun^l, 
hire, and command, the said J. S. the said [felony and larceny] in 
manner and form aforesaid to do and commit; against the peace, 
&c., &c. The act of accessary before the fact is described in the 
several statutes creating new felonies, or punishing with death the prin¬ 
cipals and accessaries in Jelonies at common law, in different terms. In 
prudence, perhaps, it u ill be better to pursue the words of the statute 
upon which the indictment is framed, in describing the offence of fhe ac- 
ces-sa*-g ; but if the statute do not mention accessaries, or in the case of a 
felony at common law, the words in the above form, “ incite, move, pro¬ 
cure,” <^c., will be sufficiently indicative of the offence. And even where 
the statute does expressly describe the offence of accessary in terms, it is 
not absolutely necessary to describe it in the same terms in the indictment; 
a description in equivalent terms will he sufficient: thus, where the 
words in the statute were command, hire, or counsel” and in the in- 
dictment ** excite, move, and procure,” the indictment washolden good: 
because the words were of the same legal import, R, v. Grevil, 1 And, 
195. A man maybe indicted as ae.cessary to one of several principals, or to 
all ; and if he be indicted as accessary to all, he may be convicted on such 
indictmmt as accessary to one or some of them. Lord Sanchai^s case, 
9 Co. 119; fW/. 361; 1//o^r, G24. {See ante, p, 2Q), An indictrAent 
charging that a certain evil-disposed person feloniously stole certain 
goods, and that A, B, feloniously incited the said eml-disposedperson 
to commit the said felony, is bad as againsi A, B. Reg. v. Caspar, 2 
Mood. C. C. 101; 9 C. ^ P. 289. As to the venue, see ante, p. 26. 

The offence of accessary before the fact is felony, hdt is not punishable 
with death except it be so expressly provided by statute. Accessaries 
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before the fact to murder are punishable with death. 9 G. 4, c. 31 a. 3, 
(ante, p. 40«‘J), Accessaries to administering poism, and attempts to 
arown, st^ocatey or strangle^ and to maliciously shooting and stabbing, 
with intent to murder or maim, are punishable a* principals, 8[c, 7 IF. 4 
4* 1 c. 85, s. 7. {ante,p. 680). Soars accessaries to administering 
poison to procure abortion, lb. So are accessaries to the forcible abduc¬ 
tion of women for lucre. 9 G. 4, c. 31, s. 19, (ante, p. 476). So are 
accessaries to child stealing. 9 G. 4, c. 31,^ 21, (ante, p. 478). 
So are accessaries bigamy. 9 G. 4, c. 31, ». 22, (ante, p. 628). And 
accessaries to any felony punishable under slot. 9 O. 4, c. 31, for whom 
no punishment is otherume provided, may he transported for not more 
than fourteen nor less than seven years, or imprisoned with or without 
hard labour, not. exceeding three years, 9 G, 4, c. 31, s, 31. Accessaries 
before the fact to felonies within the statutes 7 4" 8 (t?. 4, c. 29; 7 4“ 8 
G. 4, c. 30; 11 G. 4 4-1 fF. 4, c. 66 ; 2 W. 4, c. 34 ; 7 1^. 4 4-1 J^ict. 
c. 85 j 7 W'. 4 4-1 Viet. c. 86; andj W. 4 Viet. c. 87 ; 7 IV. 4 df 
1 Viet, c, 88; 7 /r. 4 4* 1- Viet. e. 89; and 7 1V. 4 IS[ 1 Viet. c. 36, 
respectively, are punishable with death or otherwise, in the same manner 
as principals in the fret degree, 7 4" 8 G. 4, c. 29, s. 61, (ante, p. 679) ; 

7 4- 8 G. 4, c. 30, s. 26, (ante, p. 679) ; 11 G. 4 1 tV. 4, c. 66, a. 26, 

(ante, p. 679) ; 2 IF. 4, c. 34, s. 18, (ante, p. 680) ; 7 H'. 4 4" 1 Viet, c, 
86, «. 7 ; 7 JF. 4 6^1 Viet. c. 86, «. 6 ; 7 IF. 4 4* 1 Viet. c. 87, *. 9 ; 7 
fF. 4^ i Viet. c. 88, s. 4; 7 fF. 4 1 Viet. c. 89, a, 11 ; and 7 W. 4 8t 

1 Vivt. c. 36, a. 36, (ante, p. 680). Jn many statutes also specific 
punishments are provided for accessaries before the fact, in which cases 
accessaries must be punished under the particular statute; but where no 
punishment is provided, then accessaries may be transported for seven 
wars, or imprisoned (with or without hard labour, for the whole or any 
jaort of the imprisonment, and with or without solitary confinement, 7 4" 8 
G. 4, c. 28, a. 9, (ante, p. 664), such confmemeni not exceeding one 
month at any one time, nor three months in any one year, 7 fF. 4 Sf f 
JViti. c. 90, a. 5, {ante, p. 169)), not exceeding two years, and if a male, 
may be once, twice, or thrice publicly or prieately whipped, in addition 
to the imprisonment, if the court shall think Jit. 7 4* 8 G. 4, c. 28, a. 8, 
{ante, p. 564). 

be necessaxy to observe, that it is only in felonies that there 
can he accessaries; in high treason, every instance of incitement, 
&c., which in felony would make a man an accessary before the fact, 
will make him a principal traitor, Fost. 341, and he must be in> 
dieted as such. 1 Ilale, 238. Also, all those who in felony wouldl 
be accessaries before the fact, in'offences under felony are principals, 
and must be indicted as such. 4 J3l. Com. 36; Reg. v. Ciayton, 1 C. 3^ 
K. 128 ; Reg. v. Moland, 2 Mood. C. C. 276. In manslaughter, 
however, there can be no accessaries before the fact, for the offence is 
sudden and unpremeditated; and therefore, if A. he indicted for 
murder, and B. as accefeMry, if the jury find A. guilty of man¬ 
slaughter, they must acquit B. 1 Hale, 347 % 460, 616. 

.Formerly an accessary could not, without his own consent, unless 
tried with the principal, be brought to trial until the guilt of his 
principal had been legally ascertained by conviction, (i A. st. 2, c. 9), 
or outlawry. Fost. 360*; 1 Hale, 623. And even in high treason 
the accessary, (if he ma^ be so termed),^ unless he can be indicted 
for compassing /he King’s death, must still be tried either with the 
principal, or after the principars attainder; 1 Hale, 626; and the 
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same in offences under felony. But now, assessaries before the fact 
to any felony, whether at common law or by statutes made or to be 
made, shall be deemed guilty of felony, and may be indicted as ac¬ 
cessaries before the fact with the principal, or after the conviction 
(7 c. 64, g. 11) of the principal, or for a substantive felony, 
whether the principal shall or shall not have been convicted, or shml 
o^ shall not be ame^ble to justice, and may be punished in the 
same manner as if cdivicted as accessaries before the fact. 7 6r. 4, 
c. 64, s. 9, (ante, p, 686). This statute only applies where the acces¬ 
sary might at common law have been indict^ with or without the 
conviction of the principal; and therefore where a defendant was in¬ 
dicted as accessary before the fact to the murder of S. N., she having 
by his procurement killed herself, it was holden that the statute did 
not apply. H. v. Russell^ 1 Moodi C. C. 356: Reg. v. Leddington, 
9 C. Sf P. 79. Where the principal and accessary are tried together, 
(which is in general the best and most usual way), if the principal 

S lead otherwise than the general issue, the accessary imall not 
e bound to answer until the principars plea be first determined. 
9 jS*. 7) 19 ; 1 Hale, 624; 2 Inst. 1^. So also, where the princi- 

f >al does not appear to take his trial, but the accessary does, the 
atter is not compellable to plead. Reg. v. Ashmall, 9 C. P. 236. 
But if the general issue be pleaded, then the jury shall be charged 
to inquire first of the principal, and, if they find him not guilty, 
then to acquit the accessary ; but if they find the principal guilty, 
they are then to inquire of the accessary. 1 Hale, 624 ; 2 Inst. 184. 
Even in a case where the principal was indicted for burglary and 
larceny in a dwelling-house, and the accessary charged in the san^c 
indictment as accessary before the fact to" the said felony 
burglary** and the jury acquitted the principal of the burglary, biit 
found him guilty of the larceny—it seems the judges were of opinion 
that the accessary should have been acquitted ; for the indictment 
charged him as accessary to the burglary only, and the principal being 
acquitted of that, the accessary should be acquitted also. R. v. Don~ 
nelly Vaughan, R. ^ R. 310 ; 2 Marsh. 571. 

Evidence. 

The prosecutor, after proving the ^ilt of J.4B., must prove that 
J. W. had previously procured, hired, advised, or commanded J. S. 
to commit the larceny; and whether this were done dimctly or 
through the intervention of a third person is immaterial. Fosl. 125. 
{See anie, p. 7). 

As it is essential to constitute the offence of accessary, that the party 
should be absent at the time the offence was committed, 1 Hale, 615, 
616, if it appear, therefore, that J. W. was present when the larceny 
in question was committed, he must be acquitted ; R. v. Cfordon, 1 
Leach, 515 ; for the minor offence of accessary is merged in the 
greater one of principal. . 

The accessary, on the other hand, may controvert the guilt of his 
principal. Post. 365. So, he may prove that, after he had so ordered, 
hired, or advised J. S., he repented of it, and actually countermanded 
the order, &c. 1 HaU, 617> So, if it apptar that the accessary or¬ 
dered or advised one crime, and that the principal consmitted another; 
as^ for instance, if he commanded J. S. to burn a house, and instead 
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of doing 80 he committed a larceny, he must be acquitted. 1 ffale, 617. 
Sff, if J. W. ordered J. S. to commit a crime against A., and, instead 
of doing so, he wilfully committed the same crime against B., J, W, 
would not be answerable as accessary; but if J. S, had committed the 
offence against B. by mistake, instead of A., it seems it would fte 
otherwise; 370 et seq.; ha see 1 Hale, 617 ; 3 Inst. 51. But 

it is clear that the accessary is liable for all that ensues upon the ex¬ 
ecution of the unlawful act commanded ; as, for instance, if A. com¬ 
mand B. to beat C*, and he beat him so that he dies, A. is accessa^ 
to the murder. 4 Com, 37 ; 1 Hale, 617. Or if A. command B, 
to burn the house of C., and in doing so the house of D. is also burnt, 
A. is accessary to the burning of D.’s house. Plmod. 476. So if the 
offence commanded be effected, although by different means from 
those commanded; as, for instance, if J. W. hire J. S. to poison A., 
and instead of poisoning him he shoot him, J. W. is, nevertheless, 
liable as accessary. Fost, 369, 870. 


Indictment against cm Accessary before the Fact, the Principal 

being convicted, 

Middlesex, to witThe jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, at the general sessions of the 
delivery of the goal of, &c. &c.—fso conUnuing the caption of th eindiet- 
ment against the principally —it' was presented upon the oaths of &c., 
that one J.S., late of &c .—{continuing the indictment to the end, reciting 
it ijjpwever, in the past, anil not in the present tens^\ upon which said 
inmetment the said J. S., at the session of the gaol delivery afore¬ 
said, was duly convicted of the [felony and larceny] aforesaid : os by 
the record thereof more fully and at large appears*. And the jurore 
aforesaid, upon their oath aforesaid, do further present, that J. W., 
late of the parish aforesaid, in the county aforesaid, labourer, before 
the said [felony and larceny]] was committed in form aforesaid, to wit, 
on the first day of May, in the year aforesaid, at the parish aforesaid, 
in the CfT'jinty aforesaid, did feloniously, and maliciously incite, move, 
procure, aid, counsel,hire, and command the said J. S. the said [felony 
and larceny] in manner and form aforesaid to do and commit: against 
the peace, &c., as in ordinary cases. In setting out the indictment 
against the principal, it is not sufficient to allege thai “ at the sessions of 
gaol delivery, t^c., it was presentedS^c,,withintt saying whm, and on 
oath, Spc. Reg, v. Butterfield, 2 M,^ Bob. 522, As to the venue, see 
ante, p. 26. 


Evidence. 

1. The prosecutor must prove the conviction of the principal. 
Where the accessary is tried in the same county in which the prin- 
cipiii was convicted, this is easily effected by the clerk of assize or 
clerk of the peace attending at the trial with the record. But if the 
accessary be tried in a different county, it is necessary to produce 
either the record itself, or at least an examined copy of it. ante, 

p. 126). 

But although the record of conviction is evidence of the guilt of the 
principal, yet it is not such conclusive evidence as to preclude theac* 
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cessary from proving the principal*s innocence, if he can. Fost. 365-— 
368 . Jt, V ] Learn, 228. 

2. Having proved the guilt of the principal, prove the accessary’s 
guilt, as directed ante, p. 6J8. 

Indictment against an Accessary before the Fact, as for a substantive 
' Felmy, 

Middlesex, to wit:—The jurors for our lady the Queen upon 
their oath present, that one J. S., late of the parish of B,, in the 
county of M., labourer, [or, that some person or persons to the 
jurora aforesaid unknown], on the third day of August, in the fourth 
year, (ke., stating the felony, exclusive of the conclusion, ** against 
the peace,” ^c.] And the jurors aforesaid, upon their oath aforesaid, 
do further present, that J. W., late of the parish aforesaid, in the 
county aforesaid, labourer, before the said [felony and larceny] was 
committed in form aforesaid, to wit, on the first day of August, in the 
year last aforesaid, at the parish aforesaid, in the county aforesaid, did 
feloniously and maliciously incite, move, procure, aid*, counsel, hire, 
and command the said J. S. [or, the said person or persons to the 
jurors aforesaid unknown as moresaid] the said [felony and larceny] 
in manner and form aforesaid to do ana commit: against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. {See ante, p. 081). An 
indictment is properly framed as for a substantive felony, which states 
in the first plane, that the principal committed the felony, and then that 
the defendant incited, moved, 6^c, him to commit it; although the prin¬ 
cipal has not been tried, and does not appeaV to be amenable tojusuee. 
Reg, y, Wallace, C, Mar. 200; 2 Mood. C. C. 200. I 

Emdenee, 

Prove the felony as already directed ante, passim: and then prore 
the defendant’s guilt as accessary, as directed ante,p. 688. 

If the principal felon be known, the indictment must charge the 
felony, &c., to nave been committed by him, and not by a person un> 
known. R. v. Waller, {ante,p. 37) ; and see Reg, v. Cas^r, (ante, 

p. 686 ). 

ACCESSARIES AFTER THE FACT. 


Statute. 

7 (r. 4, c. 64, s, 10.— Accessaries after the Fact to Felony, when 
and where tried,') —And, for the more effectual prosecution of ac¬ 
cessaries after the fact to felony, be it enacted, tWt if any pe.'son 
shall become an accessary after the fact to any felony, w-hether the 
same be a felony at common law, or by virtue of any statute or sta¬ 
tutes made or to be made, the offence o^such person may be inquired 
of, tried, determined, and punished, by any court which shall have 
jurisdiction to try the principal felon, in the same manner as if the 
act, by reason whereof such person shall have become an accessary, 
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had been committed at the same place as the principal felony, although 
such act raav have been committed either on the high seas or at any 
place on land, whether within his Majesty's dominions or without; 
and th t, in case the principal felony shall have been committed 
w'ithin the body of any county, and the act, by reason whereof any 
person shall have become accessary, shall have been committed within 
the body of any other county, the offence of such accessary may be 
inquirad of, tried, detennined, and punished, in either of such counties: 
provided always, Irtiat no person who shall be once duly tried for any 
offence of being an accessary shall be liable to be again indicted, or 
tried for the same offence. 

Indictment againsty aoith the Jt^rindpaL 

After stating the .offence of the principaly and immediately he- 
fore the conclusion of the tndictmenty marge the accessary after 
the fact thm~\\ —And the jurors aforesaid, upon their oath aforesaid, 
do further present, that J. W., late of the parish aforesaid, in the 
county aforesaid, labourer, well knowing the said J. S. to have 
done and committed the said [felony and lai-ceny] in form aforesaid, 
afterwards, to wit, on the day and year aforesaid, at the parish afore¬ 
said, in the county aforesaid, him the said J. S. did feloniously re¬ 
ceive, harbour, and maintain ; against the peace, <^c., as in ordinary 
cases. As to receiving stolen go^Sy ^*c., see ante, p. 268. As to the 
venue, see ante, p. 26. 

Atthouqh in high treason there are no accessaries after the fact, those 
who in fe'ony would be gccisaaries after the fact hdng prindpals in 
h^h treason: yet in thdr prepress to condetiony they mmt be treated as 
amessariesy ana indicted spedally for the receipty d^c.yandnot as prind- 
pal traitors. 1 Haley 238. In offences under felonyy there is no pe¬ 
nally i.fficted by the common law for reeddngy harbouring, or maintaining 
the principal; 1 Halcy 613; but in some few casesy it is made punish¬ 
able by statute. Yet in these casesy if the act of the reedver amount 
to a reseuey or to the dtstructing an officer of justice in the execution of 
his dutyy or the likcy he would undomtedly be indictable for it as for a 
misdernSnor. 2 Hawk, c 2{iy s. A. {See antCy p. In felonies at 

common law, the offence of the accessary is a felony ; but he ts not pun- 
ishahh with death ly a statute imposing the punishment of death on the 
principaly unless the statute in terms extend to reedvers also. In felonies 
created by statute,—if the statute make no mention of accessaries, acces¬ 
saries after the fact are punishable as for a felony; see 3 Inst. 59; if 
it mention accessaries before the fact, but not accessaries after, the latter, 
awarding to Lot'd Hale, (1 Hale, 236, 236, 32^, are not punishable; 
Hawkins, however, is of a different opinion ; 2 Hawk. c. 29, s. 14; but if 
it mention reedvers, S^c., they are in that case punishable in the manner 
directed by the statute. Accessaries after the fact to murder may be 
transported for life, or imprisoned, tdth or without hard labour, not ex¬ 
ceeding four years. 9 G. 4, e. 31, s, 3, {ante, p. 403). Accessaries to 
other offences within the statute 9 G. 4, e. 31, may be imprismed, uiith 
.or wiuiout hard labour, not exceeding two years. 9 G, 4, c. 31, s, 31, 
(antCyp. 686). Accessaries to ffences unthin the 7 8 G. 4. c. 29; 7 

6t 8 gU, c. 30; 11 G. 4 1 4, c. 66 ; 2 JT. 4, c. 34; 7 W'. 4 

1 Viet. c. 86; 7 4 1 Viet. c. 86; 7 4 4* 1 Viet. c. 87 ; 7 W. 

4 Sfl Viet, e, 88 ; 7 W. 4 Sf I Viet, c, 89, and 7 W.4Sfl Viet. e. 36, 
■respectively, 'may be imprisoned not exceeding two years, with or loithout 
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hard labour^ and toith or vAtko/ut solitary confinement^ such confinement* 
not ea^eeding one month at any one timCy nor three months in any one 
year, 7 W. 4 1 Viet. c. 90, s. 6, {antCy jd. 169); 7 8 O. 4, c. 29, s. 

61, (ante, p. 679); 7 ^8G. 4, c. 30, s. 26, (ante, p. 679); 11 6?. 4 

1 Iv. 4, c. 66, s. 25, (ante, p. 679); 2 fV. 4, c. 34, s. 18, (ante, p. 

680): 7 W,4Sfl Viet. c. 86,s.7 ; 7 JV. 4 3^1 Viet. e. 86, s.6; 71V. 
4 Sj 1 Viet. c. 87, ». 9; 7 W. 4^1 Viet. c.8&,s.4; 7 W. 4 1 Fiwrf. - 

c. 89, s. 11; and 7 4 1 Viet, e, 36, s. 35; (arUe, p, 680). 

Where accessaries after the fact are punishable as for a felony, 
but no specific punishment is promdea by the particular statute, 
they may be transported for seven years, or imprisoned toith or without 
hard kwour,for the whole or any part of the imprisonment, and with or 
without solitary confinement, 7 3^8 G. 4, e. 28, s. 9, (ante,p. 554), such 
confinement not exceeding one month at any one time, nor three months in 
any one year, 7 W. 4^1 Viet, c, 90, s. 5, (ante, p. 169); and, if a 
male, may be once, twice, or thrice publicly or privately whipped, in ad- 
dUion to the imprisonment, if the court shall think fit. 7 ^ 8 G. 4, c, 
28, s. 8, (ante, p. 554). 

Accessaries after the fact cannot be tried before the conviction or 
attainder of their principal, unless they consent to it. 1 Hale, 623; 

2 Hawk. c. 29, s. They may, however, be tried toith their principal; 

1 Hale, 623; or separately, after the principal has been convicted, 7 G. 
4, c. 64, s. 11, or attainted. (See aiAe,p. 10). Bwt no person who 
shall be once duly tried for any offence of being accessary shall he IvMe 
to be again indicted and tried for the same offence. 7 G. 4, c. 64, s. 10, 
(ante,'p, 690). 

Evidence. ' V 

I 

1. The prosecutor must prove the principal guilty of the felony 
charged against him by the indictment, as in ordinary cases. 

2. He must prove that J. W. received, harboured, or maintained 
the principal, after he had so committed the felony; as, for instance, 
that he concealed him in his house, DaU, 530, 531, or shut the 
door against his pursuers, until he should have an opportunity of 
escaping, 1 Hale, 619, or took money from him to allow^him to 
escape, 9 H. 4, 1, or supplied him with money, a horse, *dr other 
necessaries, in order to enable him to escape. Hale, Sum. 218; 2 
Hawk. e. 29, s. 26, or that the principal was in prison, and J. W. 
bribed the gaoler to let him escape ; or conveyed instruments to him 
to enable him to break prison and escape. 1 Hah, 621. 

But merely suffering the principal to escape will not make the 
party an accessary after the fact; for it amounts at most but to a 
mere omission. 8 H. 4, /. 1; 1 Hale, 619. So, if a person supply 
a felon in prison with victuals or other necessaries for his sustenance ; 
1 Hah, 620; or if a physician or surgeon professionally attend a felon 
sick or wounded, although he know him to be a felon ; 1 Hale, 332 ; 
or if a person speak or write in order to obtain a felon’s pardon or 
deliverance ; 26 Ass. 4fl ; or advise his friends to write to the wit¬ 
nesses not to appear arainst him at his trial, and they write accord- 
8 Inst. 139; 1 Hah, 620, or even if he himself agree, for money, 
not to give evidence against the felon, Mo<pr, 8, or know of the felony 
and do not discover it: 1 Hale, 371, 618: none of these acts would 
be sufficient to make the party an accessary after the fact. He must 
be proved to have done some act to assist the felon personally. Beg. 
V. Chapph, %C.Sf P. 855. But if he employ another person to harbour 
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or relieve the felon, he will be equally guilty as if he did so himself. 
.ft. V. Jarmsy 2 M. S^ Rah. 40. 

A wife is not punishable as accessary, for receiving, &c., her 
husband, although she know him to have committed felony, 1 Hale, 
48, 621, for she is presumed to act under his coercion. {See ante, p, 
9). But no other relationship of parties can excuse the wilful ^ 
receipt or assistance of felons; a father cannot assist his child, a child 
his parent, a husband his wife, a brother his brother, a master his 
servant, or a servant his master. Id, 

^ 3. It must be proved that J. W., at the time he received or as¬ 
sisted the principal fblon, knew that he had committed a felony. 
This knowledge may be proved either from the defendant’s admissions, 
or the like, or by evidence of circumstances from which the jury may 
fairly presume it. {See awtByp. 122). R, v. B&oeridgey 3 P, W'ms, 439. 

Indictment against an Accessary after the PatA, tlije Principal 

being convicted. 

Proceed as in the precedmty anteyp.QQ\y to the asterish; and then 
thus']: —And the jurors aforesaid, upon their oath aforesaid, do 
further present, that J. W., late of the parish aforesaid, in the county 
aforesaid, labourer, well knowing the said J. S. to have done and 
committed the said [felony and larceny] aforesaid, after the same 
was so committed as aforesaid, to wit, on the day and year aforesaid, 
at the parish aforesaid, in the county aforesaid, him the said J. S. 
did feloniously receive, harbour, and maintain, against the peace, 
&c. &c., as in ordinary cases. Prove the conviction of the prindpal, 
aS directed awtCy p, 691; dnd the guiU of the accessaryy as directed ante, 
pX092. 


^ Indictment for Soliciting a person to commit an Offence. 

Middlesex to wit:—The jurors for our lady the Q,ueen upon their 
oath present, that J. S., late of the parish of B., in the county of M., 
labourer, on the third day of August, in the fourth year of the reign 
of oiu i^iovereigii lady Victoria, falsely, wickedly, and unlawfully, 
did solicit and incite one J. W., a servant of one J. N., to take, em¬ 
bezzle, and steal a large quantity, to wit, one hundred pounds weight 

of cotton twist, of the value of-, of the goods and chattels of his 

master, the said J. N.; to the great damage of the said J. N., to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Q,ueen, her crown and dignity. 

Misdemeanor, fine or imprisonment, or both. R, v. Higgins, 2 
EoM, 5, 

Evidence. 

Prove the soliciting or inciting, as alleged in the indictment. 
Prove it in the same manner as you would prove the offence of ac- 
celsary before the fact, with the exception of proving the larceny or 
embezzlement committed; if it appear that J. W. actually committed 
the offence to which he was incited by J. S., J. S. must be acquitted; 
for the misdemeanor in that case would be merged in the felony. 
See R. V. Higgins, 9 East, 5. 
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PART V. 


SUBSEQUENT FELONT. 


Statute. 

7 <Sr 8 6r. 4, c. 28, s. 11.]—And whereas it is expedient to provide 
for a more exemplary punishment of offenders who commit felonies 
after a previous conviction for felony, whether such conviction shall 
have taken place before or after the commencement of this act: be 
it therefore enacted, that if any person shall be convicted of any 
felony, not punishable with death, committed after a previous con¬ 
viction for felony, such person shall, on such subsequent conviction, 
be liable, at the discretion of the court, to he transported beyond the 
seas for life, or for any term not less than seven years, or to be im¬ 
prisoned for any term not exceeding four years, and, if a male, to be 
once, twice, or thrice publicly or privately whip|)ed, (if the court 
shall so think ht), in addition to such imprisonment; and in any in¬ 
dictment for any such felony committed after, a previous conviction for 
felony, it shall be sufficient to state that the offender was at a certain 
time and place convicted of felony, without otherwise descrihing tne 
previous felony; and a certificate containing the substance and effect 
only (omitting the formal part) of the indictment and conviction for 
the previous felony, purporting to be signed by the clerks of the court, 
or other officer having the custody of the records of the court where 
the offender was fii*st convicted, or by the deputy of such clerk or 
officer, (for which certifica*e a fee of six shillings and eight pence, 
and no more, shall be demanded and taken), shall, with proof of the 
identity of the person of the offender, be sufficient evidence of the 
first conviction, without proof of the signature or official character of 
the person appearing to have signed the same; and if any such clerk, 
officer, or deputy, shall utter a false certificate of any indictment and 
conviction for a previous felony, or if 'any person other than such 
clerk, officer, or deputy, shall sign any such certificate as such clerk, 
officer, or deputy, or shall utter any such certificate with a false or 
counterfeit signature thereto, every such offender shall be guilty of 
felony ; and, being lawfully convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the term 
of seven years, or to be imprisoned for any term not exceeding two 
years; and, if a male, to be once, twice, or thrice piiblicly or privately 
whipped, (if the court shall so think fit), in audition to such im¬ 
prisonment. 

6^7 fF. 4, c. in —Course of Proceeding^ —Enacts, that it shall 
not be lawful on the trial of any person for any subsequent felony to 
charge the jury to inquire concerning such person’s conviction, until 
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after they shall have inquired concerning such subsequent felony, and 
Bl||,all have found such pei'son guilty of the same; and whenever in 
aiiy statement such person’s conviction shall be stated, the reading of 
such statement to the jury as part of the indictment shall be deferred 
until after such finding as aforesaid: provided nevertheless, that if 
ujion the trial of any person for any such subsequent felony as afore¬ 
said, such person shall give evidence of his or her good character, it 
shall be lawful for the prosecutor, in answer thereto, to give evidence 
of the indictment and conviction of such person for the previous 
felony before such verdict of guilty shall have been returned, and the 
jury shall inquire concdi*ning such previous conviction tor felony at 
the^same time that they inquire concerning the subsequent felony. 

Indictment for a euhsequcnt Felony after a prior Conviction for 

Felony. 

Middlesex, to wit:—The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, at &c., [describing the court where 

the defendant was tried and convicted^ on the-day of-, in the 

eighth year of the reign of our sovereign lady Victoria, J. S. was then 
and there convicted of felony, and which said conviction is still in full 
force, strength, and effect, and not in the least reversed, annullc'd, or 
made void. And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said J. S., late of the parish of B., in the 
county aforesaid, labourer, being so convicted of felony as aforesaid, 
afterwards, on the third day of August, in the ninth year of the 
reigp of our sovereign la^y Victoria, with force and arms, at the 
parjsh last aforesaid, in the county last aforesaid, [three pairs of shoes 
■ of the value of twelve shillings, one shirt of the value of fmir shillings, 
and one waistcoat of the value of seven shillings'], of the goods and 
chattels of J. N., then and there being found, tlien and there feloni- 
oijsly did steal, take, and carry away ; [dcscHbing some felony not 
puniskahh with death, as in the precedents, ante, passim] : against the 
form of the statute in that case made and provided, and agcainst the 
peace of our lady the Queen, her crown and dignity. It is sufficient 
to state ,lmt the defendant was at a c rtain time and place eonmeted of 
felony, without othermse describing the previous felony. 7 ^ U G- 4, c, 
28, 5. JI: nor is it necessary to state the judgment. Reg. v. Spencer, 1 
( 7 . A". 169. 

Transportation for life, or for not less than seven years, or imprison¬ 
ment, (with or without hard labour, for the whole or any part of the 
imprisonment, and with or withoult solitary confinement, 7 ^ 8 G. 4, c. 
28, s. 9, {ante, p. 664), such confinement not exceeding one month at any 
one time, nor three months in any one year, 7 W. 4 A* 1 Viet. c. 90, s. 5, 
{ante, p. 169) ), not exceeding four years; and, if a male, to be once, 
twice, or thrice publicly or privately whipped, in addition to the imprison¬ 
ment, if the court shall think fit, 7 8 <?. 4, c. 28, 5. 11. 

Evidence. 

The allegations, in the order in which they occur in the indictment, 
are, 1. The previous conviclion, which is proved by a certificate, (see 
ante, p. 126), with*evidencc of the identity of the defendant. And in 
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order to prove the Wentity, it is not essential to,call a witness who was 
present at the trial to which the certificate refers; it is sufficient |o 
prove that the defendant is the person who underwent the sentence 
mentioned in the certificate. • R^. v, Crofts^ QCtS^ P* 219. The cer¬ 
tificate must state th&t jttdymmt was given for the previous felony; it 
is not sufficient for it to state a conviction. Reg. v. Achrogdy 1C .S^K, 
168. And, 2. The subsequent felony, which is proved as in other 
cases. See the different titles. 

Considerable difficulty formerly existed as to the course to be pur¬ 
sued under this statute. A prajudice was created in the minds of the 
jurors by a knowledge of the previous conviction, and yet in strictness 
that circumstance could not be withheld from their knowledge. To 
remedy this, the stat. 6 cSf 7 W. 4, c. Ill, was passed, and now the 
prisoner must be arraigned, and the jupr must be charged, and the 
evidence proceed, as-if the indictment did not contain the averment 
of a previous conviction; and this allegation must not be opened to 
the jury, or their verdict taken upon it, until after they have found 
the prisoner ^ilty of the subsecment felony, and then the prosecutor 
must prove the previous convicCron and identity of the defendant, and 
upon this likewise the jury must deliver their verdict. If, liowever, 
the defendant call witnesses to character, (or if, by the cross-examina¬ 
tion of the witnesses for the prosecution, evidence to character be 
elicited, Reg. v. Gadhwry^ it C. P. 670), the previous conviction 
may be proved, in reply, and the compound question will, in that 
case, be left to the jury in the first instance. 
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ABATEMENT, plea in, 81. In what cases, 81; for want of an addition, or 
for a wrong one, 30, 81 ; folr want of a Christian or surname, or for a 
wrong one, 30, 81. Affidavit to verify it, 82. Proceedings upon, 82. 
Amendment of, 82. Judgment, 83. 

Abduction, 475—479; of a woman on account of her fortune, statute, 475; 
indictment, 476; punishment, 476 ; evidence, 476 : of a girl under six¬ 
teen years of age, statute, 477; indictment, 477; punishment, 477; 
evidence, 477 ; of children, 477 ; statute, 478 ; indictment, 479; punish¬ 
ment, 479; evidence, 479. 

Abettofa. See Aiderit.” 

Abominable crime, obtaining money by accusing or threatening to accuse of, 
statute, 255 ; indictment, 260 ; punishpicnt, 260 ; evidence, 260. 

Abortion, statute, 436. Indictnent for administering poison to procure mis¬ 
carriage, 437 ; punishment, 437; evidence, 437. Indictment for using 
instruments to procure miscarriage, 438; punishment, 438; evidence, 
438. ^ 

Abroad, murder, or manslaughter, committed, 23. 

Acceptance of a bill of e.xchange, forging and uttering, 372. See ** Forgery.” 

Accessary after the fact. See ‘‘Principal and Accessary.” , 

Accessary before the fact. See “Principal and Accessary.” 

Accessary in one county to a felony in another, venue in indictments against. 

Accessary, a competent witness against his principal, 146. 

Accomplice, a competent witness, 146; but his testimony requires confirma¬ 
tion, 146. 

Accountable receipt, forgery of, statute, 383 ; indictment, 385; punishment, 
385 ; evidence, 385. 

Accusing, or threatening to accuse a man of an infamous crime, with intent to 
extort money from him, statute, 605 ; indictment, 607 : punishment, 608', 
evidence, 608. Where the money is obtained, statute, 255 ; indictment, 
260; punishment, 260 ; evidence, 260. Infaipous crime, what, 608. 

Acknowledging recognisance, or bail, or fine, recovery, cognovit, or judgment, 
or deed inrolled, statute, 401 ; indictment, 401 ; punishment, 401; 
evidence, 402. 

Acquittal of one defendant, to enable him to give evidence for a co-defendant, 
in ^hat cases, 147. 

Acquittance for money or goods, forgery of, statute, 383 ; indictment, 385 ; 
punishment, 385 ; evidence, 385. * 

Acts of state, how proved, 137. ^cts of state of a foreign government, how 
proved, 134. 

Addition of defendant, in an indictment or information, 28 ; of his estate and 
degree, 28; of his mystery, 29; of the town, hamlet, or place, and 
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county where he resided, 29. How it must be stated, 29. It must be 
given after the first name, and not after the alms diettis, 28. Wa^t of, 
or defective statement of, when and how objected to, 30, 83. 

Addition of the party injured, 30. 

Adhering to the Queen’s enemies, what, 495; who an enemy, 496; overt acts, 
495. Indictment, 494 ; evidence, 496. 

Administering poison, &c., to procure miscarriage. See ** Alortion.** 
Administration, how proved, 130. 

' Admiralty. See “ High Seas.’* 

Admiralty court, libel, answer, depositions, and sentence of, how proved, 130; 

in what cases evidence, 130. 

Admissions. See “ Confessions.** 

Advertising for stolen property, 587. 

Affidavit to verify a plea to the jurisdiction, 82 ; or a plea of misnomer, 82 ; 

or other plea in abatement, 82. 

Affidavit to ground an application for an information, 76. 

Affidavit, how proved, and hi what cases evidence, 129. 

Affirmation of a Quaker, Moravian, Separatist, &c. admissible in criminal 
cases, 155 ; form of, 155. If false, it is punishable as peijury, 155. 
Affray, indictment for, 599; punishment, 599 ; evidence, 599. 

Agent, applying to his own use money or securities intrusted to him for a 
specihe purpose, statute, 282; indictment, 283; punishment, 283; 
evidence, 284. Converting to bis own use any chattel, security, or power 
of attorney intrusted to him for safe custody, or for any special purpose, 
indictment, 284 ; punishment, 285 ; evidence, 285. 

Agent or factor, pledging goods of his principal, intrusted to him for sale, 
statute, 285; indictment, 286; punishment, 286; evidence, 286. 

Aiders and abettors, who are, 4 ; must be present, 4 ; must participate in the 
act, 5. When to be tried, 6. Proceedings against, 6, 681. Indictment 
against, 681; punishment, 681; evidence, 682. 

Aiders and abettors in forcible entry, 601; in high treason, 494. < 

Aiding prisoners to escape, 556—559; statute, 656. Indictment for convey¬ 
ing files, &c., to a prisoner, to enable him to escape, 557; punishment, 
558; evidence, 558. , 

Airway. See** Mine.” 

Alia enormia, what may be given in evidence under, 443. 

Alias dictus, in what cases necessary, and how used, 28. 

Allegations, what may be rejected, 42, 44, 54, 100,107; u^^‘>''es8ary, but 
relevant, must be proved, 108 ; omission of allegations unnecessary to 
be proved, immaterial after verdict, 85 ; when and how objected to, 85. 
Allegiance, endeavouring to seduce a soldier or sailor from, statute, 539 ; in- 
dictment, 540 ; venue, 540 ; punishment, 540 ; evidence, 540. 

Almanack, how proved, and in what cases evidence, 137. 

Altering a bill, forgery by, 358. 

Amendment of an indictment or information after a plea of misnomer, &c., 
83; after a demurrer, 86. 

Amendment of variances, in what cases allowed, 103. 

Ammunition. See ** Stores.** 

Angling, taking fish by, 175, 232. 

Animals, in What cases larceny may be committed of them, 174; how described 
in an indictment, 50, 171. , 

Answer, in the court of admiralty, how proved, 130; in the ecclesiastical 
courts, how proved, 129 ; in courts of equity, how proved, 128. 
Apothecaries’ company, certificate of, how proved, 136. 

Apprehension. See **Arrest,** **AMault‘,” **Attempts,** **Stabbing,** 
Arraignment, 79. 

Arrest of judgment, what shall not be sufficient to 6tay or reverse a judgment 
after verdict, 85. 
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Arrest, under civil process, 471; under a warrant, 472; without warrant, 472 j 
'under other authority, 474. 

Arrest, after an escape, 473. 

Arrest for a contempt, 473. 

Arrest, privilege of witnesses from, 159. 

Arresting a clergyman going to perform divine service, &c., statute, 475 ; in> 
dictment, 475; punishment, 475 ; evidence, 475. 

Arson, 312—324. See Setting fire to a house, stable, coach¬ 

house, outhouse. Warehouse, office, shop, mill, malt-house, hop-oast, 
barnj or granary, or to any building or erection used in carrying on any 
.trade or manufactui^e, or any branch thereof, statute, 312; indictment, 
313 ; punishment, 313; evidence, 313. Setting hre to a church or chapel, 
indictment, 317; punishment, 317; evidence, 317. Setting fire to a 
hou.se, some person being therein, statute, 317 ; indictment, 318 ; punish¬ 
ment, 318 ; evidence, 318. Setting fire to a coal mine, statute, 318 ; in¬ 
dictment, 318 ; punishment, 318 ; evidence, 318. Setting fire to a ship, 
with intent to destroy it, statute, 318; indictment, 319; punishment, 
319; evidence, .319. Setting fire to a ship, with intent to murder, &c., 
statute, 321; indictment, 321 ; punishment, 321; evidence, 321. Set¬ 
ting fire to stacks of com, grain, pulse, tares, straw, haulm, stubble, 
furze, heath, fern, hay, turf, peat, coals, charcoal, or wood, or any steer 
of wood, statute, 321 ; indictment, 322; punishment, 322; evidence, 
322. Setting fire to crops of com, grain, or pulse, or any part of a wood, 
coppice, or plantation of trees, or heath, gorze, furze, or fern, statute, 
323 ; indictment, 323; punishment, 323 ; evidence, 324. Setting fire to 
ships of war, 324. 

Articles of war, how proved, 137. 

Asportation, in larceny, what, 1^2. 

Assauft, 441; what, 442. Indictment for a common assault, 441; punish¬ 
ment, 442 ; evidence for the prosecution, 442; evidence for the defend¬ 
ant, 443. Indictment for an aggravated assault, 445. Indictment for 
assaulting a woman quick with child, 446. Assaulting a magistrate, 
officer, or other person, on account of the exercise of his duty in pre¬ 
serving wreck, statute, 456; indictment, 457 ; punishment, 458; evidence, 
4.58. Assault with intent to commit a felony, statute, 458; indictment, 
458; punishment, 459 ; evidence, 459. Assaulting peace or revenue 
officers, or persons acting in their aid, statute, 458 ; indictment, 459; 
punisiiii.'Sht, 459; evidjnee, 459. Assault to prevent apprehension or 
detainer, statute, 458if indictment, 460; punishment, 460; evidence, 
460. Assault in pursuance of a conspiracy to raise wages, statute, 458 ; 
indictment, 460; punishment, 461'; evidence, 461. Assaulting deer- 
keepers, statute, 463; indictment, 464; punishment, 464 ; evidence, 
464. Assaulting gamekeepers, statute, 465 ; indictment, 466; punish¬ 
ment, 466 ; evidence, 466. Assaulting officers of the customs, &c., 
statutes, 469 ; indictment, 470; punishment, 470; evidence, 470. Assault 
with intent to rob, statute, 252; indictment, 262; punishment, 262; 
evidence, 263. Assault with intent to rob, the prisoner being armed, 
statute, 252; indictment, 262; punishment, 263. Assault with intent 
to rob, together with one or more person or persons, statute, 252; in¬ 
dictment, 262 ; punishment, 263. Assault with intent to commit a rape, 
sta^te, 458 ; indictment, 485; punishment, 485 ; evidence, 485. Assault 
with intent to commit sodomy, statute, 458; indictment, 487; punish¬ 
ment, 487; evidence, 487. 

Assault, conviction for, on indictment for felony, statute, 253. 

Asses, within the meaning of the sfktute against killing cattle, 343. 

Assignment of perjury, §71. 

Assisters. See ** Aiders.'* 

Assumed name, 290. 
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Asylum, public, how described in an indictment, 34. Goods and chattels pro- 
yided for and at the expense of counties, &c., to be used in or with; lar¬ 
ceny of, how described in an indictment, 34. 

Attachment against a witness for non-attendance, 159. 

Attainder, no plea, unless for the same crime, 92. 

Attempts to commit crimes. Indictment for an attempt to drown, suffocate, 
or strangle, with intent to murder, 446; punishment, 447; evidence, 447. 
Attempt to poison, statute, 440; indictment, 440; punishment, 440; 
evidence, 440. Indictment for an attempt to shoot, with intent to murder, 
448; punishment, 448; evidence, 448. Indictment for an attempt to 
shoot, with intent to maim, to disfigure, to do some grievous bodily harm, 
or to prevent or resist apprehension or detainer, 454 ; punishment, '454 ; 
evidence, 454. Indictment for an attempt to rob, 262 ; punishment, 263; 
evidence, 263. Indictment for an attempt to commit a rape, 485; punish¬ 
ment, 485 ; evidence, 485. Indictment fbr an attempt to commit sodomy, 
487; punishment, 487; evidence, 487. Indictment for an attempt to 
commit a felony, 458 ; punishment, 459 ; evidence, 459. Indictment for 
attempting to bribe a constable, 579 ; punishment, 580; evidence, 581. 

Attorney, privileged from giving evidence against his client, in what cases, 
149. 

Attorney, applying to his own use money or securities intrusted to him for 
a specific purpose, statute, 282; indictment for, 283; punishment, 283; 
evidence, 283. Converting to his own use any chattel, security, or 
power of attorney intrusted to him for safe custody, or fur any special 
purpose, indictment, 284; punishment, 285; evidence, 285. 

Autrefoin acquit, plea of, 87. In what cases, 87. Form of it, 89. Repli¬ 
cation to it, 90. Proceeding upon it, 90. Evidence necessary to support 
it, 90. Judgment upon it, 90. In felony and treason the defendant 
roust plead over, 90. n » 

Autrefoin attaint, no plea, unless for the same crime, 92. Form of it, 91. 

Autrefois convict, no plea, unless for the same crime, 91. Form of it, 91. 

Averments, how made, 54. In indictments for libel, in what cases necessary, 
525. In indictments for forgery, in what cases necessary, 357. Divisible- 
averments, 106. 


B. 

Bail, acknowledging in the name of another, statute, 401; incl'f^ment, 401; 
punishment, 401; evidence, 402. 

Bailee, larceny by, in what cases, 189—191. Larceny from, how stated, 32; 
and proved, 177. Larceny from, by the owner, how stated, 32; and 
proved, 177, 182. Larceny from, by a joint tenant, in what cases, 182. 

Bailor, larceny by, of his own goods, in what cases, 182. 

Banishment for sedition abolished, 527. 

Bank of England, embezzlements by clerks of, 173, 276. 

Bank of England, prosecutions by, for forgery, proceedings upon, 388. 

Bank notes, forgery of. Forging and uttering a bank note, statute, 368 ; 
indictment, 369; punishment, 370; evidence, 370; having a forged bank 
note in possession, statute, 387; indictment, 388; punishment, 388; evi¬ 
dence, 388. 

Bank notes, stealing, statute, 213; indictment, 214; punishment, ^14; evi¬ 
dence, 214. 

Bank note paper, 397. 

Bank note, plates for, 397. 

Bank prosecutions. See "Bank of England.*' 

Bank of t’ e sea, or of a river, canal or marsh, cutting or breaking down, 
whot eby lands are overflowed or damaged, statute 336; indictment, 336; 
punishment, 336; evidence, 337. Catting off, drawing up, or removing 
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piles, chalk, or materials, &c., from, indictment, 337; punishment, 337; 
^evidence, 337. 

Banker, applying to his own use money or securities intrusted to him for a 
specific purpose, statute, 282; indictment, 283; punishment, 283; evi¬ 
dence, 284; converting to his own use any chattel, security, or power of 
attorney, intrusted to him for safe custody, or for any special purpose, 
statute, 282; indictment, 284; punishment, 285; evidence, 285. 

Banker’s draft. See “ Cheque,” “ Kmbezzlemetit.” 

Bankrupt, proceedings in commission of, how proved, 130. 

Bankrupt, embezzlement by, statute, 287; indictment, 287; evidence, 288. 

Bankrupt, commissioners of, power of, to commit, 474. 

Bankruptcy,fraudulent, not surrendering, indictment, 626 ; punishment, 626 ; 
, evidence, 626. Not discovering, indictment, 627; punishment, 627; 
evidence, 627. 

Bankrupts destroying, mutilating, falsifying, &c., their books, fkc., 398. 

Baptism, how proved, 13.5 ; register of, 135. Forging entry of, statute, 389; 
indictment, 390; puni.shment, 391; evidence, 391. 

Barge, stealing from, in j)ort, or in a river or canal, statute, 249 ; indictment, 
249; punishment, 250 ; evidence, 250. 

Barking trees. See “ Tree.” 

Barn setting fire to, statute, 312; indictment, 313; punishment, 313; evi¬ 
dence, 313. Riotou.sly demolishing, pulling down, or destroying, or be-- 
ginning to do so, statute, 596 ; indictment, 597 ; punishment, 598 ; evi¬ 
dence. 598. 

Baron and feme. See “ Husband,” “ Wife.” 

Barrister, privileged from giving evidence against his client, in what cases, 
148. 

Bastard, how described in an indictment^ 30. Indictment against a woman 
for the murder of lier b.'^tard child, 433; evidence, 434. Verdict of 
concealment of the birth of, uj)on an indictment for murder, 434. 

Battery, what. 442. How justiHcd, 444, Se dffendnulo, Hi in defence of 
the partv's possession, 444; in the execution of process, 115. See 
‘'Assault,” ‘‘ Beating.” 

Bavjdy-house, indictment for keeping, 636; punishment, 636; evidence, 636. 

Beast, (not the subject of larceny at common law), stealing, punishment, 174. 
Having possession of, or of the .skin thereof, punishment, 174. 

Beating, indictment for nmrder by, 430. 

Beating or wgunding deerkeepers in the execution of their duty, statute, 463 ; 
indictment, 461; punishment, 464; evidence, 464. 

Beneht of clergy abolished, 79. 

Bestiality, statute, 485 ; indictment, 486; punishment, 486; evidence, 486. 
Attempt to commit, 487. 

Bible, entry in, in what cases evidence, 136. 

Bigamy, statute, 628 ; indictment, 629 ; venue, 19 ; punishment, 629 ; evi¬ 
dence on the part of the prosecution, 629 ; evidence for the defendant, 
632. 

Bill for money or the payment of money, stealing, statute, 213 ; indictment, 
214; punishment, 214; evidence, 214. 

Bill of exchange. See “ Bill, “ Embezzlement.” Indictment for forging 
and uttering a bill of exchange, 372; punishment, 373; evidence, 
373. 

Bill in^iquity, how proved, 128. 

Bird, (not the subject of larceny at common law), stealing, punishment, 175. 
Having possession of, or of the plumage thereof, punishment, 175. 

Birth. See “ Concealing.” 

Birth, how proved, 135. 

Bishop, certiheate of? ki what cases evidence, 136. 

Black cawke. See “ Mine.” 
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Black game. See “ GameJ’ 

Black lead. See Mine," 

Blasphemous libel, indictment for, 535 ; punishment, 535; evidence, 535! 

Boat, stealing from, in port, or in a liver or canal, statute, 249 ; indictment, 
249 ; punishment, 250; evidence, 250. 

Bodily injury, causing, with intent to murder, statute, 438 ; indictment, 449; 
punishment, 449 ; evidence, 450. 

Bond. See “ Embezzlement.** Forging and uttering a bond, statute, 383 ; 
indictment, 383 ; punishment, 384 ; evidence, 384. Indictment for steal¬ 
ing a bond, 213 ; punishment, 214 ; evidence, 214. , 

Books of cor])urations and public companies, entries in, how proved, 136. 
Poll books of an election, how proved, 135. Prison books, in what cases 
evidence, 135. 

Boxing, killing by, 415. 

Brass. See “ Fijclitres.** 

Breach of prison, statute, 553 ; indictment, 554 ; punishment, 555 ; evidence, 
555. Indictment for conveying files, &c., to a prisoner to enable him to 
break prison, 557; punishment, 558 ; evidence, 558. 

Breach of trust. See ‘'Agent,** "Attorney,** "Banker,** "Broker,** 
" Factor,** "Merchant.** 

Breaking, what, in burglary, 305 ; actual, 306 ; constructive, 306. 

Breaking and entering a church or chapel, and stealing therein, statute, 236; 
indictment, 236; punishment, 236 ; evidence, 237. Breaking out of a 
ciiurch or chapel, indictment for, 237; punishment, 238; evidence, 238. 
See " Homebreaking.** 

Breaking and entering a building within the curtilage, and stealing therein, 
statute, 243 ; indictment, 244 ; punishment, 244; evidence, 244. Cur¬ 
tilage, what is, 245,301. 

Breaking and entering a shop, warebonse, or counting-house, statute, 246; in¬ 
dictment, 247 ; punishment, 2l8 ; evidence, 248. 

Bribery, 579. Indictment for attempting to bribe a constable, 579; punish¬ 
ment, 580; evidence, 581. 

Biidge. See "Mine.** indictment for not repairing a bridge, 6.'‘2; pleas and 
evidence, 654. 

Bridge, public, pulling down or destroying, statute, 338; indictment, .3*38 ; 
punishment, 339; evidence, 339. Injuring, with intent to render danger¬ 
ous or impassable, indictment for, 339 ; punishment, 339 ; evidence, 339. 
Larceny of the materials or tools provided for the repainoL how de¬ 
scribed, 34. ^ 

British colonies, judgments of the courts in, bow proved, 134. 

Broker, applying to his own use money or securities intrusted to him for a spe¬ 
cific purpose, statute, 282 ; indictment, 283; punishment, 283; evidence, 
284. Converting to his own use any chattel, security, or jmwer of attor¬ 
ney, intrusted to him for safe custody, or for a special purpose, indict¬ 
ment, 284 ; punishment, 285 ; evidence, 285. 

Buggery. See “ Infamous Crime,*’ " Sodomy.** 

Building. See “ Breaking and Entering.** 

Building, public, goods and chattels provided for and at the expense of coun¬ 
ties, &c., to repair, or to be used in or with, larceny of, how described, 
34. 

Building or erection used in carrying on any trade or manufacture, setting fire 
to, statute, 312; indictment, 313; punishment, 313; evidence, 313. 
Riotously demolishing, pulling down, or destroying, or beginning to do 
so, statute, 596; indictment, 597 ; punishment, 598 ; evidence, 598. 

Bull. See " Cattle.** 

Buoy, cutting away, casting adrift, removing,'altering, defacing, sinking, &c., 
or injuring or concealing, statute, 335; indictment, 335 ; punishment, 
335 ; evidence, 335. 
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Buoy rope, cutting away, casting adrift, removing, altering, defacing, sinking, 
^&c., or injuring or concealing, statute, 335; indictment, 335; punish¬ 
ment, 335; evidence, 335. 

Burglary, statute, 297. Indictment for burglary and larceny, 297; punish¬ 
ment, 298; evidence, 298—309. Indictment for burglary by breaking 
out of a house, 309; punishment, 310; evidence, 310. Indictment for 
burglary and assaulting with intent to murder, &c., 310; punishment, 
311; evidence, 311. Indictment for burglary and stabbing, &c., 311; 
punishment, 311; evidence, 311. 

Burglary,in a church, 303. 

Burglary in the apartments of a lodger, how laid, 303; in the room of a guest 
> in an inn, how laid, 304. 

Bu^ariously, necessary in indictments for burglary, 50. 

Burial, how proved, 135. 

Burning. See Arson." Burning ami setting fire to ships of war, in dock 
yards, 324 ; or beyond seas, 22 ; the Queen’s .stores, timber, or ammuni¬ 
tion of war, or the places where the same are kept, 324 ; the works, or 
ships, oj vessels lying in ,or being in any canal, or in any of the docks, 
basins, cuts, or other works of the port of London, 324 ; any magazines 
or stores of powder, or ship, boat, ketch, hoy, or vessel, or the tackle or 
funiture thereunto belonging, not appertaining to an enemy or rebel, 
324. 

Bustard. See “ Game.” 

Buying and selling coin, statute, 506; indictment, 506; punishment, 506; 
evidcace, 507. 


C. 


Calft See" Cattle." ^ 

Canal, lock, sluice, floodgate, or other work on, throwing down, levelling, or 
destrojing, statute, 336 ; indictment, 337; punishment, 337; evidence, 
337. Opening floodgates, or doing other injury to canals, with intent 
and so is to obstruct the navigation, indictment, 338 ; punishment, 338 ; 
evidence, 338. 

C^nal bark or wall, cutting and breaking down, whereby lands are overflowed 
or damtiged, or are in danger of being so, statute, 336 ; indictment, 336 ; 
puuishnent, 336 ; evidence, 337. Cutting off, drawing up, or removing 
piles, chtlk. or materials^ &c., fixed in the ground or used to secure any 
canal, 'Sink, or wall, indictment, 337 ; punislimciit, 337 ; evidence, 337. 

Canal, vessel barge, or boat on, stealing from, statute, 249 ; iudictment, 249 
punishment, 250; evidence, 250. 

Cannel coal. See * * Mine. ’ ’ 

Capital fclomcs, what are, 681. 

Captain of a merchant vessel. See “ Seamen." 

Caption of ai indictment, 27 ; form of it, 27. 

Cards. See" Gaming." 

Carnally abusing a child under ten years, statute, 483 ; indictment, 483 ; pnn- 
Lshment, 484 ; evidence, 484. Carnally abusing a child above ten, and 
under tvclve years, indictment, 484; punishment, 484; evidence, 484. 
See " Ripe." 

Carriage. Sie"Venite." 

Carrilbr, Uu'ceay by, 189; servant of, larceny by, 190. 

Carrying awiy, what necessary to constitute lurceny, 192. 

Catholics, diiturbing the public worship of, 667. 

Cattle—^horst, mare, gelding, colt, or filly, bull, cow, ox, heifer, or calf, ram, 
ewe, shsep, or lamb, stealing, statute, 195 ; indictment, 195; punish¬ 
ment, 1)5; evidence, 196. Killing with intent to steal the carcase or 
skin, or any part of the cattle so kiUed, indictment, 197 ; punishment, 
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197 ; evidence, 197. Killing, maiming, or wounding any cattle, statute, 
343 ; indictment, 343 ; punishment, 343 ; evidence, 343. 

('autions to be observed in admitting presumptive or circumstantial evidence, 
124. 

Central Criminal Court Act, 22. 

Certainty required in an indictment, &c., 41; certainty as to the party in¬ 
dicted, 2S ; certainty as to the person against whom the olTencc was com¬ 
mitted, 30; certainty as to time and place, 37 ; certainty as to the facts, 

, circumstances, and intent constituting the offence, 41; certainty to a cer¬ 
tain intent in every particular, what, and in what cases requisite, -^3 ; cer¬ 
tainty to a common intent, what, and in what cases requisite, 43 ; cer¬ 
tainty to a certain intent in general, what, and in what cases requisite, 43. 

Certainty required in stating matter of inducement, 44. 

Certainty required in an indictment for perjury, 41>. 

Certainty required in statutes enhancing punishment, or creating new of¬ 
fences, r)0. 

Certificate of the substance of a former conviction, where evidence, upon an 
indictment for a subsequent felony, 126, 694 ; upon an indictment for an 
escape, 5;)0 ; upon an indictment fur a rescue, 562 ; upon an indictment 
for returning from transportation, 563. Form of it, 563. Uttering a 
false certiheate, punishment, 390, 394. 

Certiheates of bishops, in what cases evidence, 136 ; of consuls abroad, not 
evidence, 136; of judges in Wales formerly were evidence, 136; of ma¬ 
gistrates as to a road being in repair, 136 ; of justices upon an assault, 
79,445, of the Apothecaides’company, 136. 

Certilicates of baptism, 135 ; of burial, 135 ; of marriage, 135. Forgery of, 
statute, 389 ; indictment, 390 ; punishment, 391; evidence, 3M. 

Chains, murderers may not be hung in, 404. 

Challenge to fight, indictment for sending, 604 punishment, 604 ; evidence 
604. Indictment fur provoking n man to send a challenge, 60> ; punish¬ 
ment, 605 ; evidence, 605. * 

Chapel. (S'ec “ Church.*’ 

Character, evidence as to, 110. Evidence as to the character of a witness, 
153. 

Chase. See “ Deer.” 

Cheating, 289—297; obtaining goods by false pretences, statute, 289; in¬ 
dictment, 290; punishment, 290; what false pretences arc within the 
statute, 290—290 ; evidence, 294. Obtaining money by a^uming the 
name of another, 293, Indictment for selling by false icales, 296; 
punishment, 296; evidence, 296* Indictment for selling by filse weights, 
296. 

Chelsea Hospital, property of, how described, 36. 

Cheque upon a banker, forging, statute, 368; indictment, 374 ; punishment, 
375 ; evidence, 375. Larceny of, statute, 213; indictment, 214 ; punish¬ 
ment, 214 ; evidence, 211. Embezzlement of, 2B4. Che(|uc upon a 
banker with whom the drawer has no account, obtaining noney, &c., 
upon, how punishable, 296. 

Child, capability of, to commit crimes, 10. 

Child may be a witness for or against his parent, 148 ; may justify a battery, 
444; or even a homicide, 415 ; in defence of his parent. 

Child-stealing. Stealing, decoying, or enticing away a child under the ape of 
ten years, statute, 478; indictment, 479 ; punishment, 47); evidence, 
479. Receiving stolen chil(|lren, 478. 

Child-murder, indictment for, 433 ; verdict of concealing the biith upon an 
indictment for, 434 ; evidence, 434. 

CAoaes in action, not the subject of larceny at common law, 153 ; how far 
altered by statute, 173. « '• 

Christening, how proved, 135. 
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Christian name of the defendant in an indictment or information, 28. 

Church or chapel, breaking and entering and stealing in, statute, 236; in- 

• dictment, 236; punishment, 236; evidence, 237. Breaking out of, in. 

dictment for, 237; punishment, 238 ; evidence, 238. Setting fire to, 
statute, 313; indictment, 317 ; punishment, 317 ; evidence, 317. Riot¬ 
ously demolishing, pulling down, or destroying, or beginning to do so, 
statute, 596 ; indictment, 597 ; punishment, 598 ; evidence, 598. / 

Cinque ports, offences within the jurisdiction of, 335. 

Circumstantial evidence, 122—124. Cautions to be observed in receiving it, 
124. 

Claim of right, taking goods under, not larceny, 180. 

Clergy, benefit of, abolished, 79. 

Cfergymen, arresting, statute, 475; indictment, 475; punishment, 475; evi- 

• dence, 475. 

Clerks, embezzlement by. See ** Embezzlement Larceny by, statute, 193; 
indictment, 194; punishment, 194; evidence, 194. 

Clipping coin. See “ Coin.*' 

Coach. See " Venue,’* 

Coach-house, setting fire to,'statute, 312; indictment, 313; punishment, 313 ; 
evidence, 313. Riotously demolishing, pulling down, or de.stroying, or 
beginning to do so, statute, 596 ; indictment for, 597; punishment, 598; 
evidence, 598. 

Coal. See “ Mine.” 

Codicil. See “ Will.** 

Coin of the realm, offences relating to the, statute, 499. Counterfeiting gold 
and silver coin, statute, 501; indictment, 501 ; puni.shment, 501; evi¬ 
dence, 501. Colouring coin, statute, 502; indietment, 503 ; punishment, 
503 ; evidence, 503. Indictment for colouring metal, 504 ; punishment, 
504; evidence, 504. Indictment for filing and altering coin, 505 ; pun- 
•ishment, 505; evidence,*505. Impairing gold and silver coin, statute, 
505 ; indictment, 505 ; punishment, 505; evidence, 506 ; buying or selling 
•coin at a lower rate than by its denomination it imports, statute, 506; 
indictment, 506; punishment, 506; evidence, 507 ; indictment for im¬ 
porting counterfeit coin, 507 ; punishment, 508 ; evidence, 508. Utter¬ 
ing counterfeit coin, statute, 508; indictment, 509; punishment, 509; 
evidence, 509; indictment for uttering counterfeit coin, having at the 
same time counterfeit coin in possession, 510; punishment, 510; evidence, 
510; indictment for uttering twice within ten days, 511; punishment, 
511 ; .?*'ideuce, 511; iniffctmcnt for a subsequent uttering after a previous 
conviction, 511 ; punishment, 512; evidence, 512. Having in possession 
three or more ]iieccs of counterfeit coin, statute, 512 ; indictment, 513 ; 
punishment, 513; evidence, 513. Coining tools, statute, 514; indict- 
meut for making a puncheon, &c., for coining, 514 ; punishment, 
515; evidence, 515; indictment for having a puncheon in possession, 
515; punishment, 516; evidence, 516; indictment for making a col¬ 
lar, 516; punishment, 516; evidence, 516; Indictment for making a 
press for coining, 517; punishment, 517; evidence, 517. Conveying 
coining tools ami coins out of the Mint, statute, 517; indictment, 518 ; 
punishment, 518; evidence, 518. Other offences relating to oin, 518. 

Coin, foreign, offences relating to, 519. 

Coining tools, statute, 514 ; indictment for having in possession, 515 ; punish- 
jnent, 516; evidence, 516. 

Colonies, British, judgments in the courts of, how proved, 134. 

Colt. See “ Cattle.** 

Combinations by workmen, 678. Assaults in pursuance of comI)inations to 
raise the rate of wages, indictment for, 460; punishment, 461; evidence, 
461. 

Commencement of Aa indictment, 18; of a second count, 60; of an informa- 

H H 3 
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tion ex officio, 71; of an information by the master of the Crown>office, 
77; of special pleas, BO, 81, 86, 89; of replication, 81, 82, 86; of re¬ 
joinder, 87. 

Commission of an offence, how far it detracts from the credit of a witness, 
150. 

Commissioners of bankrupt, authority of, to commit, 474. 

Commissioners of sewers, property under, how described in an indictment, 
34; and proved, 179. 

Common recovery, how proved, 128. 

Common nnisance. See “ Nuisance.’* 

Companies, public, entries in the books of, how proved, 136. 

Companies, public, forgeries relating to, 396. 

Companies, joint-stock, hovr described in an indictment, 33. 

Comparison of hand-writing, in what cases evidence, 140. 

Compassing the Queen's death. See “ Treason.” 

Competency, See Incompetency.” 

Compounding felony, statute, 585 ; indictment, 586; punishment, 586 ; evi¬ 
dence, 586. Taking a reward for the recovery of stolen property, indict¬ 
ment, 587 ; punishment, 587 ; evidence, 587. 

Concealing the birth of a child by secret burying, &c., statute, 434; indict¬ 
ment, 435; punishment, 435; evidence, 435; costs in, 160. Verdict of, 
upon an indictment for child murder, 434. 

Concealing coining tools, indictment for, 517; punishment, 518; evidence, 
518. 

Concealing wills, codicils, or other testamentary instruments, statute, 202; 
indictmeiity 202; punishment, 203; evidence, 203. 

Conclusion of an indictment, 55 ; of an information ex officio, 72; of an in¬ 
formation by the master of the Crown-office, 77; of special pleas, 81, 
82, 86; of replication, 81; of rejoinder, 87. 

Confessions, kinds of, 115 ; when made in open, court, 115 ; when the defen¬ 
dant submits to a fine, 115; upon an examination before magistrates, 
115; or to any other person, 115. They must be voluntary, 115; if 
made through promises of favour, &c., they shall not be received in evi¬ 
dence, 115; although facts arising from them may, 119. How proved, 
119. Effect of, 121. They are sufficient, without confirmation, 12,''. 
They are evidence only against the party who made them, and not against 
his accomplices, 122. Of i>rincipal, not evidence against a receiver, 146. 

Conies, taking or killing in the night-time, statute, 230; indictment, 231; 
punishment, 231; evidence, 231. * 

Conservatory. See ” Fruit,” Roots.” 

Conspiracy, what, 673. Indictment, generally, 675; venue, 676; evidence, 
generally, 676. Indictment for a conspiracy to charge a man with a 
crime, 672; punishment, 673; evidence, 676. Indictment for a con¬ 
spiracy to commit a crime, 677. 

Conspiracy, assault in pursuance of, to raise the rate of wages, indictment for, 
460; punishment, 461; evidence, 461. 

Constable. See “ Officer.” Indictment for refusing to serve the office of 
chief constable, 668; punishment, 669; evidence, 669. Indictment for 
refusing to serve the office of petty constable, 669. Appointment of 
pari.sh constables, 670. 

Construction, general rule of, for criminal statutes, 56. 

Constructive taking, in larceny what, 183—192. Distinction betaveen a,con¬ 
structive taking in larceny and an embezzlement, 193. 

Consul, certificate of, not evidenee, 136. 

Contempt, arrest for, a justification for imprisonment, 480. 

Contents of a deed, how proved, 112, 136. , 

Conveyance. See “ Deed.” 

Conviction, how far it affects the evidence of a witness, lk4. 
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Conviction, certificate of, in what cases admissible—^upon an indictment for a 
subsequent felony, 126; upon an indictment for an escape, 550; upon an 
• indictment for a rescue, 562; upon an indictment for returning from 
transportation, 563. 

Convictions by magistrates, how proved, 127. 

Copper. See Fixtures.*’ 

Copper money, statute, 518. ^ 

Coppice, setting fire to, statute, 323; indictment, 323; punbhment, 323 ; 
evidence, 323. 

Copy, or exemplification of a record, in what cases evidence, 125. 

Cordage, damaging and destroying in the river Thames, 335. See “ Stores'* 
Corn. See “ Crops** Stacks'* 

Coroners, examinations before, when evidence, 131. 

Corporation, larceny of property of, how described, 36; and proved, 179. 
Corporation books, entries in, how proved, 136; inspection of, in what cases 
granted, 136. 

Correction, in what cases a justification for a battery, 444; killing by, 418; in 
what cases murder, 418 ; in what cases manslaughter, 418 ; in what cases 
misadventure only, 418. 

Corrosive fluid, throwing with intent, &c., statute, 455; indictment, 456; pun¬ 
ishment, 456; evidence, 456. 

Costs upon an information, 78; of a prosecution, see “ Expenses.** 

Cotton goods, in any stage of manufacture, stealing, statute, 218; indictment, 
248 ; punishm«mt, 248 ; evidence, 248. 

Cotton goods in the loom, &c., or in any stage, &c. of manufacture, cutting, 
breaking, or destroying, or damaging with intent to destroy or render 
useless, statute, 321; indictment, 325 ; punishment, 325 ; evidence, 325. 
Cutting, &c., or damaging, &c. any warp or shute of cotton, indictment 
for, 326; punishment, 326; evidence, 326. Entering a house, shop, 
• building, or place by fo’#ce, with intent to commit the offences, indictment 
for, 326; punishment, 326; evidence, 326. 

Cohnsel, privileged from giving evidence against his client, in what cases, 
148. 

Counsel for prisoners, statute allowing a defence by, 152; practice under it, 
• 152, 166. 

Counterfeiting. Sec “ Coin.** Counterfeiting the great or privy seal, her 
Majesty’s sign manual, the seals of Scotland, and the great and privy seal 
of Ireland, statute, 367; indictment, 367; punishment, 367; evidence, 
367 f# 

Counterfeit money. See “ Coin.** 

Counter plea of clergy, abolished, 79. 

Counting-house, breaking and entering and stealing therein, statute, 246 ; in¬ 
dictment, 247 ; punishment, 247 : evidence, 247. 

Counts, cannot be struck out of an indictment, 60. 

County, goods provided for and at the expense of, how described in an indict¬ 
ment, 33. 

County court, judgments of, how proved, 130. 

Coursing. See “ Deer.** 

Court baron, judgment of, how pnwed, 130. 

Courts of the British colonies, judgments of, how proved, 134. 

Courts foreign, judgments of, how proved, 134. 

Cqprts, inferior, judgments of, how proved, 130. 

Courts, superior, judgments of. See “ Evidence^** “ Record.** 

Court rolls of a manor, how proved, 130. • 

Courts of record, original documents belonging to, or relating to matters 
pending therein—recortjp, writs, returns, panels, interrogatories, deposi¬ 
tions, affidavits, rules, orders, warrants of attorney—stealing, statute, 
200; indict1!n%nt, 200; punishment, 200; evidence, 201. Taking from 
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their place of deposit, or from the person having the lawful custody of 
them, indictment for, 201; punishment, 201 ; evidence, 201. Obliterat¬ 
ing, injuring, or destroying them, statute, 200; indictment, 201; punish¬ 
ment, 201 ; evidence, 201. 

Cow. See '• Cattle:' 

Credit of witnesses, in what it consists, and how ascertained, 149. 

Crops of corn, grain, or pulse, setting fire to, statute, 323; indictment, 323 ; 
punishment, 323; evidence, 324. 

Cross-examination of witnesses, 164. 

Curtilage, what is, 244. Breaking and entering a building within, and stealing 
therein, st!itute> 243; indictment, 244 ; punishment, 244 ; evidence, 244. 

Customs, forgeries relating to, 396. 

Custom-house officers, shouting at, statute, 467; indictment, 468; punish¬ 
ment, 468; evidence, 469. Maiming or wounding, indictment for, 469 ; 
punishment, 469; evidence, 469. Assaulting or obstructing, statute, 
469; indictment, 470; punishment, 470; evidence, 470. 

Customs. See “ Smuggling." 

Cutting, stabbing, or wounding, with intent to murder, statute, 438; indict¬ 
ment, 449 ; punishment, 449 ; evidence, 419. The like, with intent to 
maim, disfigure, disable, or do some grievous bodily harm, or to resist or 
prevent lawful apprehension or detainer, statute, 450; indictment, 450 ; 
punishment, 451 ; evidence, 451. 


D. 

Damaging goods with intent to destroy or render them useless. See 
“ Destroying." 

Day, how stated in an indictment, 39. 

Dead animals, how described in an indictment, 48 ; and proved, 171. 

Dead bodies, indictment for taking up, 665 ; punishment, 665; evidence, 

666 . 

Deaf and dumb person, capability of crime of, 12 : may be a witness, 143. 

Death, how proved, 136 ; in what cases presumed in bigamy, 642. 

Debenture for money or payment of money, stealing, statute, 213; indict¬ 
ment, 214 ; punishment, 214; evidence, 214. 

Debenture for payment or return of money required by statutes relating to 
the customs or excise, forgery of, 394 ; Exchequer debentures, forgery 
of, 395. 

Declarations of a dying person, when received in eiridence, 114. « 

Decree in equity, how proved, 128. 

Deed, its co.itcnts, how proved, 137; execution of it, how proved, 138. 

Deed enrolled, how proved, 139. 

Deed for money or payment of money, stealing, statute, 213; indictment, 
214 ; punishment, 214 ; evidence, 214. 

Deed, forgery of, statute, 383; indictment, 384 ; punishment, 384 ; evidence, 
384. 

Deed or other writing, evidence of title to real estate, stealing, statute, 203 ; 
indictment, 204 ; punishment, 204 ; evidence, 201. 

Deer, coursing, hunting, snaring, or carrying away, or killing or wounding, or 
attempting to kill or wound, in the inclosed part of any forest, chase, or 
purlieu, or in any inclosed land where deer shall be usually kept, 
statute, 228 ; indictment, 229 ; punishment, 229 ; evidence, 229. In¬ 
dictment for the like in the uninclosed part of any forest, chase, or 
purlieu, after a previous conviction, 229; punishment, 230; evidence, 
230. Being in possession of, 175. Setting snares for, 175. Destroying 
any part of a fence where detr are kept, 175, 

Decr-keepers, beating or wounding, in the execution of their duty, statute, 
463; indictment, 464 ; punishment, 464; evidence, 404. 
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Defects cured by verdict, 83. 

Defence, matter of, how proved, 108. 

Defence. See “ Self-Defence.’* A battery, 444 ; or even homicide, 415} 
may be excused in a parent in defence of his child, a husband in defence 
of his wife, a servant in defence of his master, or vice versd. Killing in 
defence of property, &c., 419; in what cases justifiable, 419 ; in what 
not, 420. Battery in defence of one's possession, 444. ^ 

_ Defendant, in what cases acquitted to enable him to give evidence for a co-de¬ 
fendant, 147. 

Degree, addition of, 28. 

Demaifdiiig money with menaces or by force, with intent to steal the same, 
statute, 252 ; indietment, 263 ; punishment, 264 ; evidence, 264. 

Demurrer, what objections must be taken by, 83. Form of, to an indictment 

• or information, 84 ; joinder, 84. Form of, to a plea in bar, 84 ; joinder, 
85. I’roceedingsupon, 85. Judgment on, 85. 

Depo.sition. See “ Courts of Record.” 

Depositions in the admiralty court, how proved, 130; in the ecclesiastical 
court, how proved, 129 ; in courts of equity, how proved, 128. 

Depositions upon oath before a magistrate, how proved, and in what cases 
evidence, 131; how taken, 132; right of prisoners to copies of, 133. 

Depositions before coroners, how proved, and when evidence, 131; giving copy 
of to prisoners, 133. 

Desertion, inducing soldiers to, 539. 

Destroying, cutting, or breaking, or damaging with intent to destroy or render 
useless, any silk, woollen, linen, or cotton goods, or any framework- 
knitted piece, stocking hose, or lace, being in the loom, Ac., or other 
process of manufacture, statute, 324 ; indictment, 325 ; punishment, 325 ; 
evidence, 325. Destroying, &c., or damaging, &c., any warp or shute 
of silk, woollen, linen, or cotton, indictment, 326; punishment, 326; 

* evidence, 326. • 

Destroying, Ac. machinery. See ” Machinery.” 

De'stroying, Ac. engines, buildings, Ac., belonging to mines. See “ Mines.” 

Destroying, Ac. buildings, Ac. riotously. See “ Riot.” 

Destroying, Ac. ships or vessels- See “ Ship.” 

©estroying, Ac. works belonging to a navigable river or canal. Sec “ Navi- 
gable River,” “ Canal.” 

Destroying, Ac. a public bridge. See “ Bridge.” 

Destroying, Ac. turnpike gates, Ac. See “ Turnpike.” 

Destroyiig, Ac. the dams of ponds, Ac. See "Fish-pond,” “ Mill-pond,” 

Destroying, Ac. hop-binds. See “ Hop-hinds,” 

Destroying, Ac. trees, Ac- See “ 'Dree.” 

Destroying, Ac. fruit, plants, Ac. See “ Fruit,” “ Roots.” 

Destroying, Ac. fish. See "Fish.” 

Destroying, Ac. wills and codicils. See “ Will.” 

Destroying, Ac. works of art in museums, Ac., 349. 

Detainer, forcible, indictment for, 602; evidence, 602. 

Devise of lands, how proved, 140. 

Dice. See “ Gaming.” 

Diploma not evidence, 136. 

Disobeying the orders of a magistrate, 584. Indictment against a high con¬ 
stable for disobeying an order of sessions, 584 ; evidence, 585. 

Dissenting chapel. See "Chapel.” 

Dissenters, protestant, disturbing the public worship of, 666. 

Disturbing public worship, statute, 666. Indictment for disturbing a congre¬ 
gation of baptists during divine service, 666; punishment, 667 ; evidence, 
668 . , 

Dividend warrant, forgtry of, indictment for, 383; punishment, 383; 
evidence, 383! Clerks making or delivering false dividend warrants, 383. 

Divisible averments, instances of, what must be proved, 106. 
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Dock, stealing goods from, statute, 249; indictment, 249; punishment, 250; 
evidence, 250. 

Documents belonging to courts of record. See Courts of Record.** 

Dog stealing, 198. 

Domesday book, how proved, 135. 

Draft on a banker. See “ Cheque.** 

Drain. See “ Mine.*’ 

Dredging in the oyster fishery of another, statute, 233; indictment, 234; 
punishment, 234 ; evidence, 234. Dragging on the ground of such fish- 
' ery, indictment, 234 ; punishment, 235 ; evidence, 235. 

Drowning, indictment for murder by, 431. Indictment for an attempt to 
drown with intent to murder, 446; punishment, 446; evidence, 447. 

Drowning a mine, statute, 328 ; indictment, 32S ; punishment, 329 ; evidence^ 
329. 

Drunkenness no excuse for crimes, 12. 

Duel, killing in, murder, 413 ; all are principals in, 6, 414. 

Dumb and deaf per.sous. See “ Deqf and Dumb Person.’* 

Duplicity in indictments, 53 ; how to take advantage of, 53. 

Dwelling-house. See “ House.” Indictment for stealing in, some person 
therein being put in fear, 240; punishment, 241; evidence, 241. In¬ 
dictment for stealing to the value of £b in, 242 ; punishment, 242 ; evi¬ 
dence, 242. 

Dwelling-house, setting 6rc to, statute, .311; indictment, 313; punishment, 
313; evidence, 313. Setting 6re to, some person being therein, statute, 
317 ; indictment, 317 ; punishment, 318; evidence, 318. 

Dwelling-house, riotously demolishing, or beginning to do so, statute, 596; 
indictment, 597 ; punishment, 598; evidence, 598. 

Dwelling-house, what in burglary, 299—302. Ownership of it, in whom, and 
how stated, 302—^305. Local situation of, 305. 

Dying declarations, when received in evidence, ll^i 

E. 


East India bonds, forgery of, 368. 

Ecclesiastical courts, libel, answer, depositions, and sentence in, how proved,' 
129; practice of, how proved, 130. 

Effectum does not imply a literal copy, 47, 103. 

Embezzlement by clerks or servants, or persons employed in that capacity, 
statute, 274 ; indictment, 275; punishment, 276 ; evidence, 2A. 

Embezzlement by officers and servants of the Bank of England, 276; by 
persons to whom money, or securities for money, shall be issued for the 
public service, 276; of letters by servants in the post-office, 217, 276; 
from Chelsea Hospital, 277; from Greenwich Hospital, 277; from 
warehouses, through the misconduct of custom-house officers, 277. 

Embezzlement by bankers and others, statute, 282; indictmeut, 283 ; punish¬ 
ment, 283; evidence, 284. 

Embezzlement by factors and others, statute, 285 ; indictment, 286; punish¬ 
ment, 286; evidence, 286. 

Embezzlement by bankrupts, statute, 287; indictment, 287 ; punishment, 
288 ; evidence, 288. By insolvents, 288. 

Embezzlement of newspapers, &c., statute, 218; indictment, 222; punish¬ 
ment, 222; evidence, 222. r 

Embezzling the Queen’s stores, statute, 541; indictment, 542; punishment, 
542; evidence, 542. ^ 

Enemy. See Adhering,’* " Treason.” 

Engine. See “ Machinery.” > 

Entering a building by force, with intent to destroy or render useless goods 
in the process of manufacture, or machinery, statute, "3*26; indictment, 
326 ; punishment, 326; evidence, 326. 
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Entry, what, in.burglary, 307. 

Entry, forcible, into a freehold, indictment for, 600; puniahment, 600; evi¬ 
dence, 600. Into a leasehold, 602. Indictment for the same at common 
law, 603; punishment, 603 ; evidence, 603. 

Equity, bill, answer, depositions, and decrees in court of, how proved, 128. 

Equity, documents belonging to court of, stealing. See “ Courts of 
iSecord." 

Escape, 550. Indictment against a constable for a negligent escape, 550^ 
punishment, 551; evidence, 551. Indictment for escaping out of the 
custody of a constable, 552 ; punishment, 552 ; evidence, 552. Indictment 
ifgainst a gaoler for a voluntary escape, 552 ; punishment, 553; evidence, 
553. Aiding prisoners to escape, statute, 556. Indictment fur convey- 
. ing files to a prisoner to enable him to escape, 557 ; punishment, 558 ; 
evidence, 558. 

'Evidence, 96—167. 

I. What allegations must be proved, 96. Time, 96. Place, 97. The 
offence charged, 99—108. Matter of defence, &c., 108. Matter 
not alleged, in what cases, 106—111. 

II. The manner of prooing the matters put in issue, 112. 

General rules, 112—115. 

1. Admissions and Confessions, 115; in what cases, 115; how 

proved, 119 ; effect of, 121. 

2. PresumjHions, or circurostautial evidence, 122—124. 

3. Written e^ndence, 125—141. 

— Records, 125 ; public statutes, 125 ; private statutes, 125 ; re¬ 
cords of the Queen’s comts, 125; records of inferior courts, 

126 ; writs, 127 ; judgments of the House of Lords, 127 ; con¬ 
victions before justices of the peace, 127; fines and recoveries, 

127 ; deeds inrolled, 128 ; letters-pateut, 128. 

-—Matters quasi of Record, 128; proceedings in Parliament, 128 ; 
proceedings fn courts of equity, 128 ; proceedings in courts of 
law not being records, 129; such as rules, 129 ; judge's 
orders, 129 ; affidavits, 129 ; proceedings in the ecclesiastical 
courts, 129; including probates of wills, 130 ; and letters of 
administration, 130; proceedings in the courts of admiralty, 
130; proceedings in inferior courts, 130 ; such as judgments 
in the county court, or court baron, 130 ; the court rolls of a 
manor, 130; proceedings on commissions of bankrupt, 131; 
judgments or. proceedings of the insolvent court, 131; informations 
and depositions before coroners and magistrates, 131; proceed¬ 
ings in foreign courts, 134; public surveys, inquisitions, &c., 
135; registers, &c., 135; certificates, &c., 136; ancient 
terriers, surveys, &c., 136 ; corporation books, and the books 
of public companies, 136 ; public .acts of State, 1.37. 

—Written instruments of a private nature, 137 ; deeds, 137 ; 
wills, 140; other writings not under seal, 140; handwriting, 
how proved, 140. 

4. Parol evidence, 142—167. 

—In what cases receivable, 142. 

—Incompetency of witnesses, 143; from want of discretion, 143; 
from want of religion, 143; from infamy, 144; from interest, 
145 ; from being parties to the suit, 147 ; from relatiou to the 
parties, 147- 

—Credit of witnesses, 149. ffroxa their knowledge, 149; from 
their disinterestedness, 150; from their integrity, 150; from 
their veracity, 151; from their being sworn to speak the truth, 
154. . • 

—Tha number of witnesses requisite, 156. At common law, 
156; by statute, 156. Upon an indictment for perjm-y, 156. 
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—Process against witnesses, 157; sttbpema, 157r s%ibpcena duces 
tecum, 157 ; Habeas corpus ad testificandum, 158. 

—Privilege of witnesses from arrest, 159. 

—Penalty for non-attendance of witnesses, 159. 

—Witnesses' expenses, 159; in felonies, 159; in misdemeanors, 
160. 

—Rewards to witnesses, in what cases, 160. 

—Examination of witnesses, 162; examination, 163; cross-ex¬ 
amination, 164 ; re-examination, 166. 

Evidence must tend directly to the proof or disproof of the matter in issue, 
108 ; and the best possible evidence must be produced, 112. ^ 

Evidence, hearsay, 113. 

Evidence, presumptive, what, 122; violent presumptions, 123; jirobablc pre¬ 
sumptions, 123; rash or light presumptions, 123; presumptions of law, 
124. Cautions to be observed in receiving this evidence, 124. 

Evidence, secondary, 112. 

Evidence given upon a former trial, how proved, 127. 

Evidence of former conviction, in what cate a certificate is, upon an indict¬ 
ment for a .subsequent felony, 127; upon an indictment for an escape, 
552; upon an indictment for a rescue, 559 ; upon an indictment for re¬ 
turning from transportation, 562. 

Evidence before the grand jury, 61. 

Ewe. See “ Cattle'* 

Examinations before justices, 132. 

Examination of witne.sses, 162—167. 

Exception in a statute, when to be stated in pleading, 52; how proved, 
105. 

Exchequer bills, forging, statute, 368. 

Excuse, matter of, may he given in evidence under the general issue, 94. 
Excusable homicide, 409 ; nut punishable, 410. 

Execution of a criminal, in what cases justifiable, 428. 

Execution of a murderer, at what time to take place, 404. 

Execution of a deed, how proved, 137. 

Ex officio information. See “ Information." 

Expenses of prosecutor, in what cases given to him, 159. 

Expenses of witnesses, 159. 

Explosive sub.star.ccs, sending, statute, 455; indictment, 455; punishment 
455; evidence, 455. 

Express malice, 411. See "Murder." ’ t 

Expulsion, when to be proved upon an indictment for a forcible entry, 612. 
Extorting or gaining money from a man, by accusing, or threatening to accuse 
him of an abominable crime, 252, 260. 

Extortion, indictment against a constable for, 581; venue, 581; punishment, 
581; evidence, 581. 


F. 

Fac simile of instrument forged need not be set out in indictment, 355. 

Factor or agent pledging for his own use the goods of his principal intrusted 
to him for sale, statute, 285; indictment, 286; punishment, 286; evi¬ 
dence, 286. 

False imprisonment, 470—474. Indictment for an assaultand false imprison¬ 
ment, 471; punishment, 471 1 ; evidence for the prosecution, 471; evi¬ 
dence for the defendant, 471—474. 

False personation. See “ Personation." 

False pretences, obtaining goods, &c., by, statute, 289; indictment, 289; 
punishment, 290; what pretences are within the statut8,'290—294 ; evi- 
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dencc, 294. Bankrupts obtaining goods, &c., under the false pretence of 
^ carrying on business on the usual terms, 290. 

False lights. See 

False scales, indictment for selling by, 296 ; punishment, 296 ; evidence, 296. 

False signals. See “ Ship.^* 

False weights or measures, selling by, 296. 

Farthing. See “ Coin.” ^ 

Felonitmsly, requisite in indictments for felony, 49. 

Felony, couipounding, indictment for, .*>85; punishment, .')86; evidence, 
5^6. 

Felony, subsequent, stj^tute, 694 ; indictment, 695 ; punishment, 695 ; evi¬ 
dence, 696. 

!^cnceM, live or dead, post, pule, or rail, or stile, or gate, stealing, cutting, 
bn aking, or throwing down, 172. See “ Fixtures.” 

Ferie natura:, animals that are, not the subject of larceny, 175. 

Fern, crowing, setting fire to, .statute, 323; indictment, 323 ; punishment, 
323; evidence, 321. 

Ferrets, not the subject of larceny, 175. 

Fighting, killing by, 413; where murder, 413; where manslaughter, 414; 
where homicide se defendetido, 415. Homicide of or by a stranger, 
116. 

Figure.s, when allowable iu an indictment, 52. 

Filly. See “ Cattle.” 

Finding of an indictment, 62, 61. 

Finding. Sec “ Goods.” 

Fine, how proved, 127. 

Fine, acknowledging in the name of another, statute, 401 ; indictment, 401; 
pnrii?hrnent, 401 ; evidence, 402. 

Fi.sh, taking or dcstrojing, in any water .situate inland adjoining or belonging 
to a tlwclling-house, st^itute, 232 ; indictment, 232 ; punishment, 233 ; 
evidence, 233. Taking or destroying iu a private fishery elsewhere, 175 ; 
taking or dest>'oying by angling, 175. Putting lime or other novious ma¬ 
terials into a fishpond or water to kill fish, statute, 311; indictment, 
342; pubishrnent, 312 ; evidence, 342. 

J^ishcry, right of. See “ Fish” “ Fishpond ” “ Oysters.” 

Fishpond, or water, which is private property, or in which any jicrsou has a 
private right of fishery, breaking or destroying the dara of, statute, 341 ; 
iiidictj^ient, 341; punishment, 342; evidence, 312. 

Fixtures—glass or wood work belonging to any building, lead, iron, copper, 
br^ss, or otlu-r metal, or any utensil or fixture, whether made of metal or 
other m.aterial fixed to any building—stealing or ripping, cutting or break¬ 
ing with intent to steal, statute, 211 ; indictment, 211 ; punislnncnt, 212; 
evidenee, 212. Anything made of metal, fixed in any land, being private 
property, or for a fence to a dwelling-house, g.irden, or area, stealing or 
ripping, tkc., indictment, 212; punishment, 212; evidence, 212; or 
fixed iu a square, street, or other place dedicated to public use'or orna¬ 
ment, stealing, or ripping, &c., indictment, 213 ; punishment, 213; evi¬ 
dence, 213. 

Fleet books, not evidence of a marriage, 135. 

Floodgates. See “ Canal” “ Navigable River.” 

Forcible abduction. See ”Abduction.” 

Foitible entry, 599. Indictment for a for"ible entry into a freehold, 600; 
puni.shmcnt, 600 ; evidence, 600. Indictment for a forcible entry into a 
leasehold, &c., 602. Indictment for a forcible detainer, 602; evidence, 
602. Indictment for a forcible entry and detainer at common law, 603 ; 
evidence, 603. * 

Foreign coin, ofivnacs relating to, 519. 

Foreign country, laws of, how proved, 134. 
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Foreign courts, judgments of, how proved, 134. 

Foreign language, libel, &c. in, how set out, 46, 525; how proved, 528. 

Forgery in general, statutes, 350; form of indictment, 350 ; venue, 350; 
competency of witnesses, 352 ; punishment, 352—355. . Indictment for 
forging and uttering generally, 355. General evidence of the forgery, 
358—364; general evidence of uttering, 365, 366. Indictment for 
forging a facias^ 391 ; punishment, 392; evidence, 392. 

Forging the great seal, &c., statute, 367; indictment, 367; punishment, 367; 
evidence, 368. 

Forging bank notes, wills, and bills, &c., statute, 368. Indictment for forg¬ 
ing and uttering a bank note, 369 ; punishment, 370 ; evidence, 370. 
Indictment for forging a will, 370; punishment, 371 ; evidence, 371> 
Indictment for forging a bill of exchange, 372; punishment, 373 ; evi¬ 
dence, 373. Indictment for forging an undertaking, warrant, or order 
for the payment of money, 374 ; punishment, 374 ; evidence, 375. 

Forging false entries of stock, &c., statute, 378. Indictment for making 
false entries of stock, 378; punishment, 378; evidence, 379. Indict¬ 
ment for making a transfer of stock in the name of another, not the 
owner, 379; punishment, 379 ; evidence, 379. 

Forging transfei-s of stock, powers of attorney, &c., statute, 380. Indictment 
for forging a transfer of stock, 380; punishment, 380; evidence, 380. 
Indictment for forging a power of attorney to sell out stock, 380; pun- 
i.shment, 381 ; evidence, 381. 

Forging attestations to powers of attorney, statute, 382 ; indictment, 382 ; 
punishment, 382 ; evidence, 382. 

Forging by bank clerks, of warrants for more than is due, statute, 383; in¬ 
dictment, 383 ; ])uuishment, 383 ; evidence, 383. 

Forging bonds, deeds, &c., statute, 383. Indictment for forging a bond, 384; 
punishment, 381; evidence, 381. Indictment for forging a receipt, 

385 ; punishment, 385 ; evidence, 385. IniKctment for forging a war¬ 
rant, order, or request for the delivery of goods, i5cc.,‘ 386 ; punishment, 

386 ; evidence, 386. 

Forging registers, statutes, 389; indictment, 390; punishment, 391; evidence, 
391. 

Forgery in other cases; as to records, 391; as to the revenue, 394 ; as to’ 
public offices, 395 ; as to officers in the navy and army, 396 ; as to public 
trade, 397. 

Forging, instruments of, 397. 

Frame. See ‘ ‘ Machinery. ’' 

Frames for forging, 397. 

Framework-knitted piece, in the loom, &c., or other process of manufacture, 
cutting, breaking, or destroying, or damaging with intent to destroy or 
render useless, statute, 324; indictment, 325; punishment, 325; evi¬ 
dence, 325. 

Friendly societies, property of, how described, 35; and proved, 179. 

Fruit or vegetable production growing in a garden, orchard, nursery ground, 
hot-house, green-house, or conservatory, stealing, destroying, or damaging 
with intent to steal, statute, 210 ; first offence, 210; second offence, in¬ 
dictment, 210; punishment, 210; evidence, 211; destroying or damaging 
with intent to destroy, statute, 348; second offence, indictment, 348; 
punishment, 349 ; evidence, 349. 

Famished lodgings, goods in, how described, 33; larceny of goods from, 
statute, 234; indictment for, 234. 

Farze, growing, setting fire to, statute, 323; indictment, 323; punishment, 
323; evidence, 323. 
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G. 

Game, what shall be deemed, statute, 659; hares, pheasants, partridges, grouse, 
heath or moor game, black game, bustards, 659. 

Game, taking in the night-time, or entering land armed for that purpose, 
statute, 659; third offence, indictment, 660; punishment, 661; evidence,/ 
661. Three or more entering land in the night to take game, armed, 
statute, 661; indictment, 6G2; punishment, 662 ; evidence, 662. What 
shall be deemed night, statute, 658. 

Gamelcecpcrs, or the owner or occupier of the land, or any person having a 

. right, or reputed ’right, of free warreu, or free chase therein, or the 
lord of the manor, or reputed manor, or any gamekeeper or servant of 
the persons herein mentioned, or any person assisting such gamekeeper 
or servant, assaulting or offering violence towards, statute, 465; indict¬ 
ment, 466; punishment, 466; evidence, 466. 

Gaming, statute, 656; indictment for winning money at cards, &c., by fraud, 
657; punishment, 657; evidence, 657. Indictment for winning more 
than jLlO at one sitting, 658; punishment, 658 ; evidence, 659. 

Gaming-house, indictment for keeping, 637; punishment, 637; evidence, 637. 

Gaol, goods and chattels provided for and at the expense of counties, &c., to 
repair or to be used in or with, how described, 31. 

Garden. See Fruit, “Roo/#.” 

Gate, stealing, cutting, breaking, or throwing down, or being in possession of, 
172. 

Gazette, in what cases evidence, 137. 

Gelding. See “ Cattle.” 

General issue, 93. Evidence wliich may be given under it, 95. 

General rule of interpretation fur all criminal statutes, 56. 

General traverse, puts the (4)posite party to prove the fact traversed, 94. 

Girl. See ” Abduction,” “ Carnally abusing.” 

Glass. See ” Fixtures.” 

Goods, how described in an indictment, 48 ; variance between the statement 
and thc*evidence, in what cases material, 48, 99, 170. See Embezzle^ 

* went,” “ Larceny.” 

Goods and chattels of counties, how described, 34 ; of workhouses, how de¬ 
scribed, 34; of poor-houses, how described, 34 ; provided for the use of 
the poor, how describfd, 34. 

Goods foiAid, larceny of, 182. 

Gorze, setting fire to, statute, 323; indictment for, 323; punishment, 323; 
evidence, 323. 

Grain. See “ Crops,” “ Stacks.” 

Grand jurors, who may be, 63. 

Grand larceny and putty larceny, distinction between, abolished, 168. 

Great seal, counterfeiting, 367. 

Green-house. See ” Fruits,” ” Roots.” 

Grouse. See “ Game.** 

Guest at an inn, larceny by, 192; burglary in the chamber of, how laid, 304. 

Guilty knowledge, how proved, 109; in forgery, 366. 

Guineas. See “ Coin.** 


H. 

Habeas corpus ad testificandum, 158. 

Halfpenny. See “ Coin,” • 

Handwriting, hovt proved, 140. Comparison of handwriting, in what cases 
evidence, 140. 
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Hanging in chains, abolished, 404. 

Hares, taking or killing in the night-time, in warrens or grounds used fqr 
breeding or keeping, statute, 230; indictment, 231 ; punishment, 231; 
evidenee, 231; the like in the day-time, 175. 

Hay. See “ Stack.” 

Hearsay evidence, 113. 

Heath, growing, setting fire to, statute, 323 ; indictment, 323 ; punishment, 
323, evidence, 323. 

Heath fowl. See “ Game.'” 

Hedges, stealing, cutting, breaking, or throwing down, or being in pos^ssion 
of, 172. 

Heifer. See “ Cattle.” 

High seas, what, within the jurisdiction of the admiralty, 21, 26.'i. Offences 
on, venue in indictments for, 21. i-?pecial venue in, how stated, 39. 

High treason. See “ Treason.” 

Highways in general, statute, 638 ; levying and ai)plication of fines, 638; 
costs, 639; presentments of, abolished, 639; certiorari, 639; compe¬ 
tency of witnesses, 639. See “ Turnpike.” 

Highway, indictment for obstructing, 640; punishment, 6-10; evidence, 640. 
Indictment against a parish for not repairing a highway, 642 ; punish¬ 
ment, 611; general issue, 641; evidence for the prosecution under the 
general issue, 615 ; evidence for the parish under the general is-uo, 645; 
plea that others ratUme tenura’ aie bound to repair, 616; rcjdication 
thereto, 617 ; evidence to support the plea, 647; plea that a jiarticular 
division of the parLsh is bound to repair, OlH; replication thereto, 619; 
evidence to sujjport the plea, 619. Indictment against an individual for 
not repairing ratione iemirof, 650; general issue, 650; evidence, 650; 
Indictment against a particular district of a parish lor not repairing, 651; 
general is.sue, 651 ; evidence, 652. , 

Highways, materials and tools, &c., provided for, frow described, 35. 

Iloniicide, e.xcusable, 409; jiustitiable, 409. See*' Killing.” 

yiom\c\Ae, per infortuninm, or by misadventure, 409. 

Homicide', se defendendo, 410. 

Hopbinds, cutting or destroying, statute, 341; indictment, 311; punishment, _ 
345 ; evidenee, 345. 

Hop-oast, setting fire to, statute, 311 ; indictment, 313; punishment, 313; 
evidence, 313. Riotously demolishing, Ike., or beginning so to do, 
statute, 596; indictment, 597 ; punishment, 398 ; evidence, 

Horae. See “ Cattle.'* 

llorse-stcaling, statute, 195; indictment, 195 ; punishment, 195 ; evidence, 
196. 

Hose in the loom, &e., or other process of manufacture, cutting, breaking, or 
destroying, or damaging with intent to destroy or render nseless, statute, 
321; indictment, 325; punishment, 325 ; evidence, 325. Entering a 
house, shop, building, or place, by force, to commit such offence, in¬ 
dictment, 326 ; punishment, 326 ; evidence, 326. 

Hot-house. See “ T^uit,” “ Roots.” 

House. See “Arson” “Burglary,” “Dwelling-house.” Riotously de- 
molishing, pulling down, or beginning to do so, statute, 596 ; indict¬ 
ment, 597 ; punishment, 598 ; evidence, 598. 

House-breaking, statute, 238 ; indictment, 239 ; punishment, 239; evidence 
239. • 

House of correction, goods and chattels, provided for and at the expense o 
counties, &c., to repair, or to 6*6 used in or with, how described, 34. 

Hunting. See “ Deer.” 

Husband, coercion of, in what cases it excuses wife, 16, 17. He cannot be 
witness for his wife, 147 ; in what cases he may be a «witness agains 
her, 148. He may kill another, 410 ; or commit a battery, 444, in de¬ 
fence of his wife. 
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I. 

Idiot, vrhat, 12; incapable of crime, 12, 410. Cannot be a witness, 143. 
Ignorance, what, an excuse for crime, 18. 

Impeding a person endeavouring to save his life from a ship wrecked, statute, 
457 ; indictment, 457 ; punishment, 458 ; evidence, 458. 

Implement. See" Machinery.” , ^ 

Implied malice, 414. 

Impof ting counterfeit coin, statute, 506; indictment, 507 ; punishment, 508 ; 
evidence, 508. 

•Importing foreign coirf, statute, 519. 

.Imprisonment. See False Imprisonment.” 

Inciting to mutiny, statute, 5.^9. 

Incompetency of witnesses, 143 ; from want of discretion, 143 ; from want of 
religion, 143; from infamy, 144; from interest, 145; from being parties 
to the suit, 147; from relation to the parties, 147. Objection to in- 
competency, when and how to be made, 164. 

Indecency, public, 655. 

India bonds, forging, 368. 

Indictment, 1—70. 

1. IVhat, and in what cases it lies, 1 ; for offences at common law, 1, 

2 ; for offetmes by statute, 2. In what cases it docs not lie, 2, 3. 

2. Against whom it lies, 3 ; principals in the 6rst degree, 3 ; principals 

in tlm second degree, 4—7 ; accessaries before the fact, 7—9; acces¬ 
saries after the fact, 9, 10; infants, 10; persons non compotes 
7nentis, 11—16; persons in subjection to the power of others, 16 
—18 ; persons in ignorance, 18. 

3. The form of it, 18. The commencement, 18 ; venue, 18—27 ; cap¬ 

tion, 27. The 'itatement, 28—57 ; must be certain as to the party 
indicted, 28 ; must be certain as to the person against whom the 
offence was committed, 30 ; must be certain as to time and place, 
37; must be certain us to the facts, circumstances, and intent consti- 
tiftingthe offence, 41; it mu.st not be double, 53 ; it must be positive, 
53; it must not be repugnant, 51; averments, how made, 54. Con¬ 
clusion of the indictment, 55 ; for an offence at common law, 55 ; 
for an offence by statute, 55. 

4. finder of two or more defendants in one indictment, 57. 

5. Joinder of sereral offences, in different counts, in one indictment, 58. 

6. Within what time an indictment must be jireferred, 60. 

7. Hotv found, 62. 

8. In. what cases quashed, 64 ; how, 65. 

9. When tried, 66 ; where, 68. 

Indictment for a subsequent felony after a previous conviction, 695 ; punish¬ 
ment, 695; evidence, 696. 

Indictment, defective allegations in, how objected to, 83 ; how cured, 84. 
Indorsement of a bill of exchange, forging and uttering, 373. 

Inducement, matter of, what certainty required in stating, 44. 

Infamous crime, what, 607. Accusing or threatening to accuse a man of an 
infamous crime with intent to extort money from him, statute, 607 ; in¬ 
dictment, 608; punishment, 609; evidence, 609; where the money is 
• obtained, 260. 

Infamy, incompetency of witnesses from, 144. 

Infant, in what cases incapable of crimcf 10, 410. 

Infirmary, goods and chattels provided for and at the expense of counties, &c., 
to repair, or to be used in or with, how described, 33. 

Information eqi gffeio, 71. What, and in what case it lies, 71. Form of it, 
71; how filed, 72. In what cases quashed, 72. Proceedings upon, 72. 
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Information by the master of the Crown-office, 73—78. What, 73. In 
what cases it lies, 73; against magistrates, 74 ; against ministerial offi¬ 
cers, 74; in what cases the court generally refuse it, 75. When to he 
moved for, 75. Affidavit for, 76. Form of it, 77. How filed, 77. Re¬ 
cognisances to be'entered into by prosecutor, 78. Costs, 78. In what 
cases quashed, 78. 

Informations and depositions upon oath before magistrates, how proved, and 
in what cases'Evidence, 131,132. How taken, 132. Right to copies of, 
' 133 

Innuendo, in what cases necessary, 525. Its effect, 525. How proved, 529. 

Insanity. See “JVbn compos mentis,'* 

Inscription on a tomb-stone, in what cases evidence, 136. 

Insolvent, embezzlement by, 288. 

Insolvent debtors, judgment of court of, how proved, 131. 

Inspection of corporation and other public books, in what cases granted, 
136. 

Instruments of forging, 397. 

Instruments, using, to procure miscarriage, 438. 

Intent, how stated in an indictment, 49 ; how proved, 104, 109. 

Intent in burglary, 308. 

Intent to defraud, in forgery, 363. 

Interest, incompetcncy of witness from, 145. How far it detracts from his 
credit, 150. 

Interpretation, general rule of, for all criminal statutes, 56. 

Interrogatory. See “ Courts qf Record." 

Ireland, records of courts in, how proved, 134. 

Iron. See “ Fixtures." 


J. 

Jews, marriage of, how proved, 631, statute affecting, 631. 

Joinder of two or more defendants in one indictment, 57. 

Joinder of several ofl'euces in different counts in one indictmenf, 58. See 
“ Duplicity." 

Joinder in demurrer. See “ Demurrer." 

Joint-stock bank, property of, how described, 30; forgery on, 374. 

Joint-stock company, property of, how described, 36. 

Joint-tenant, by taking the thing in joint-tenancy'from his co.tcna\t cannot 
be guilty of larceny, 182 ; unless it charge the co.tenant, 182. 

Journals of Parliament, entries in, how proved, 128 ; in what cases evidence, 
128. 

Judge’s order, how proved, 129. 

Judgment. See “ Record." Judgment of the House of Lords, how proved, 
128. Judgments of the county courts, court baron, and other inferior 
courts, how proved, 130. Judgments of the court of insolvent debtors, 
how proved, 131. Judgments of courts in the British colonies, how 
proved, 134. Judgments of foreign courts, how proved, 134. 

Judgment on plea in abatement, 83. 

Judgment on demurrer, 85. 

Judgment, acknowledging in the name of another, 401. 

Jurisdiction, plea to, 80 ; in what cases, 80. Form of it, 81. It must be ve¬ 
rified by affidavit, 81, Form of a replication to it, 81. 

Jurors. See “ Grand Jurors." ^ 

Justifiable homicide, 409. 

Justification, matter of, may be given in evidence under the general issue, 94. 

Justice of peace. See " Magistrates," ^ 
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K. 

Killing, what, to constitute murder, 408. Killing by correction, 418; where 
murder, 419; where manslaughter, 419 ; where misadventure only, 418. 
Killing in defence of wife, child, servant, &c., 415. Killing in defence 
of property, &c., 419 ; in what cases justifiable, 419; in what not,/ 
419. Killing in a duel, murder, 413. Killing by fitting, 413 ; where 
murder, 413—415; where manslaughter, 413—415 ; where homicide se 
d^endendo, 413—415. Killing of or by a stranger interfering, 416. Kill¬ 
ing officers of justice, 423; where murder, 423—427; where man¬ 
slaughter, 423—427. Killing by officers of justice, 427 ; where justifi¬ 
able, 427; where manslaughter, 427, 428; where murder, 427, 428. 
Killing by poison, 412. Killing upon provocation, 416; where murder, 
416—418 ; where manslaughter, 416—418 ; cannot be excused or justi¬ 
fied, 416. Killing rioters, in what case justifiable, 428. Killing without 
intention, whilst doing another act, 420; where murder, 420—423 ; where 
manslaughter, 420—423 ; where misadventure, 420-#123. 

Killing cattle. See ‘ ‘ Cattle. ’ ’ 

Killing conies. See “Conic*." 

Killing deer. See “ Deer.** 

Killing or destroying fish. See “ Fish.** 

Knowledge. See “ Carnal Knotoledge.** Guilty knowledge, how proved, 
109. 


L. 

Lace in the loom, &c., or in other process of manufacture, cutting, breaking, 
^ or destroying, or damaging with intent to destroy or render useless, 
statute, 324 ; indictmint, 325 ; punishment, 325 ; evidence, 325. 

L^mb. See *‘Cattle.** 

Land, or things attached or adhering to it, not the subject of larceny at com¬ 
mon law, 171. How far altered by statute, 171, 172. 

Larceny, ICB—264 ; statutes, 168. 

' 1 Larcetiy at common law. Indictment for simple larceny, 169; venue, 

24, 192 ; punishment, 169 ; evidence, 170—192. Larceny of ani¬ 
mals feree natural, at common law, in what cases, 174. Stealing 
swans, 174. Lj^rceny of animals rfowifte na/Mrte, 175. Larcenyby 
a guest from an inn, 192. Larceny by servants, 193—195. Steal¬ 
ing cuttle, statute, 195; indictment, 195; punishment, 195; evi¬ 
dence, 196. 

2. Larceny by statute. Stealing dogs, 198. Stealing records, &c., 200. 
See “ Courts of Jlecord.** Stealing wills, codicils, or other testa¬ 
mentary instruments, statute, 202 ; indictment, 202 ; punishment, 
203 ; evidence, 203. Stealing writings, &c., relating to i-eal estate, 
' statute, 203 ; indictment, 204; punishment, 204 ; evidence, 204 ; 
Stealing ore, &c, see “ Mine. Stealing trees, see “ Tree.** Steal¬ 
ing plants, &c., see ** Fruit,** “Hoofs.” Stealing lead, iron, &c., 
fixed to buildings, see “ Fixtures.** 

—Stealing any tally, order, or other security whatsoever, entitling or 
evidencing the title of any person or body corporate to any share or 
interest in any public stock or fund, either of the kingdom of Great 
Britain and Ireland, or of any foreign State ; or in any fund of any 
body corporate, company, or society, or to any deposit in any 
savings'bank; or any debenture, deed, bond, bill, note, warrant, 
order, or other security whatsoever, for money, or the payment of 
money, whether of this kingdom or of any foreign State; or any 
warrant or order for the delivery or transfer of any goods or valuable 
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security, statute, 213 ; indictment, 214; punishment, 214; evidence, 
214. Stealing exchequer orders or tallies, exchequer bills, navy 
bills, or dividend warrants of the Bank of England or South bca 
Company, 173. Stealing or embezzling post letters, statute, 217; 
indictment, 222; punishment, 222 ; evidence, 222. Stealing money, 
dec., out of letters, statute, 217 ; indictment, 223 ; punishment, 223; 
evidence, 224. Stealing letters sent by the mail, or by a post-office 
packet, statute, 217; indictment, 224; punishment, 224; evidence, 
224. Stealing votes, newpapers, &c., statute, 217; indictment, 224; 
punishment, 224. 

—Stealing deer, see “ Deer.” Stealing hares and conies, see “ Co¬ 
nies,” " Hares.” Stealing dogs, see ” Dog.” Stealing pigeons, 
see Pigeons.” Stealing birds, see ” Bird.” Stealing fish, see ”Fish.” 
Stealing oysters or oyster brood, see “ Oysters.” 

3. Compound larceny. Stealing in a dwelling-house, some person there¬ 
in being put in fear, statute, 239; indictment, 240; punishment, 
241; evidence, 241. Indictment for stealing in a dwelling-house to 
the valu^f 242; punishment, 242; evidence, 242. Larceny in 
a church or chapel, by breaking into the same, statute, 236; indict¬ 
ment, 236; punishment, 236 ; evidence, 236. Indictment for lar¬ 
ceny in a church or cbajiel, and breaking out of the same, 237 ; 
punishment, 238 ; evidence, 238. Larceny in a house, by breaking 
into the same, statute, 238 ; indictment, 239; punishment, 239 ; 
evidence, 240. Stealing from lodgings, statute, 235 ; indictment, 
235. Stealing from a building within the curtilage, by breaking in¬ 
to the same, statute, 243 ; indictment, 244 ; punishment, 241; evi¬ 
dence, 21. Stealing in a shop, warehouse, or counting-house, by 
breaking into the s-ame, statute, 246 ; indictment, 247 ; punishment, 
247 ; evidence, 247. Stealing silk, woollen, or cotton goods, in 
any stage of manufacture, in any buildi ^g, field, &c., statute, 2t8 ; 
indictment, 248 ; punishment, 248 ; evidence, 248. Stealing from a 
ship or vessel in distress, w'recked, stranded, or cast on shore, statute, 
226; indictment, 227; venue, 19; evidence, 227. Stealing from a vessel, 
barge, or boat, in any port of entry or discharge, or u^ on any navi¬ 
gable river, canal, &c., statute, 249 ; indictment, 249 ; punishment, 
250 ; evidence, 250. Indictment for stealing from a dock, wharf, 
or quay, 250; punishment, 250 ; evidence, 251, llobbery, statute, 
251; indictment for robbery with stabbing, See., 253 ; punishment, 
253 ; evidence, 253—259. Indictment for robbery bj*” a i)erson 
armed, 259 ; punishment, 259 ; evidence, 259. Indictment for rob¬ 
bery with violence, 259 ; punishment, 260; evidence, 260. In¬ 
dictment for robbciy, 261 ; punishment, 261; evidence, 261. In¬ 
dictment for stealing from the person, 261; punishment, 262 ; evi¬ 
dence, 262. 

Larceny by lodgers, 235. 

Larceny by a bailee, in what cases, 188—190. 

Larceny from a bailee, how stated, 32 ; how proved, 177. 

Larceny by a bailor, in what cases, 177, 182. 

Larceny of the property of a corporation, 36 ; of partners, 33 ; of goods and 
chattels provided for and at the expense of counties, &c., 34, 179 ; of goods 
provided for the use of the poor, 34,179 ; of materials and tools, &c., 
for the highways, 35, 179 ; of property under turnpike trusts, 35, 170; 
of property under the commissioners of sewers, 35, 179 ; of property of 
friendly societie.s, 35, 179 ; ofi clothes, &c., belonging to the hospital at 
Chelsea, 36, 179. 

Larceny by a joint tenant, or tenant in common of the joint property, in what 
cases, 182. 
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Larceny cannot be coramitted by a wife of the goods of her husband, 188; 
may be committed by her avowterer with the wife, 188 

Lan»ny, grand and petty, distinction between, abolished, 168. 

Laws of a foreign country, how proved, 134. 

Lead. See “ Black Lead" "Fixtures.** 

Letters sent by the post, stealing, statute, 217; indictment, 222 ; venue, 218; 
punishment, 222; evidence, 222. 

Letters, servants of the post-office embezzling, 217, 222; o^ destroying, 217, 
222* 

Letters, opening or delaying, statute, 217 ; indictment, 221; punishment, 221; 
evidence, 222. , 

Letters patent, how proved, 128. 

Letters, threatening. See " Threatening Letter.** 

Level. See “ Mine.** 

Levying war, 493 ; direct, 493; or constructive, 493. Indictment for, 492 ; 
evidence, 493. 

Lewdness, open and notorious, indictment for, 655; punishment, 655 ; evi¬ 
dence, 655. 

Libel, blasphemous, statute, 532 ; indictment, 533; punishment, 533; evi¬ 
dence, 533. 

Libel, seditions, statute, 520; indictment, 523—526; punishment, 524 ; 
evidence for the prosecutor, 527—529; evidence for the defendant, 
529, 530. 

Libel reflecting on the administration of justice, indictment for, 588 ; punish¬ 
ment, 588. 

Libel against an individual, what, 613—615; indictment for, 612; punish¬ 
ment, 613; evidence, 615. Indictment for a libel upon an attorney, 
616. Indictment for banging a man in effigy, 617 ; evidence, 618. 

Libel, general rules as to the form of an indictment fur, 525. 

Libel in the admiralty and eccllisiastical courts, how proved, 129, 130. 

Licence to marry, forging, 388. 

Lime, putting it into a pond or water to kill flsh, statute, 341; indictment, 
342 ; punishment, 342 ; evidence, 342. 

Limitations of prosecutions, 61. 

Li'Aen goods, in any stage of manufacture, stealing, statute, 248 ; indictment, 
248 ; punishment, 248 ; evidence, 248. Linen goods in the loom, &c., 
or other process of manufacture, cutting, breaking, or destroying, nr 
damaging with intent to-destroy or render useless, statute, 324 ; indict¬ 
ment for, 325; punishment, 325; evidence, 325. Cutting, &c., or 
damaging, &c., any warp or shute of linen, indictment for, 326; punish¬ 
ment, 326; evidence, 326. Entering a building by force to commit such 
ofiences, indictment, 326; punishment, 326; evidence, 326. 

Local description, matter of, must be proved as laid, 41, 98. 

Lock. See “ Canal,** "Navigable ZJiwer.” 

Lodgers, larceny by, 235. 

Loom used in weaving silk, woollen, linen, or cotton articles, or framework- 
knitted piece, stockings, hose, or lace, cutting, breaking or destroying, or 
damaging with intent to destroy or render useless, statute, 324 ; indict¬ 
ment, 325; punishment, 325 ,- evidence, 325 Entering a building by 
force, with intent to commit such offence, indictment for, 326; punish¬ 
ment, 326; evidence, 326. See ** Machinery.*’ 

Lords^f House of. See *' Judgment,’* “ Parliament.'* 

Lotteries, 654. . 

Lunatic, in what cases incapable of crime, 11, 410; in what cases incompetent 
as a witness, 143. 
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Machinery—cutting, breaking, or destroying, or damaging with intent to 
destroy or render useless, any loom, frame, machine, engine, rack, tackle, 
or instrument employed in carding, spinning, throwing, weaving, fulling, 
shearing, or otherwise manufacturing, silk, woollen, linen, or cotton 
articles, or framework-knitted piece, stocking, hose, or lace, statute, 324; 
indictment, 325; punishment, 325 ; evidence, 325. Entering a building 
by force to commit such offence, indictment for, 326; punishment, 326; 
evidence, 326. Cutting, &c., or damaging, &c., any machine or engine, 
employed in other manufactures, or a threshing machine, statute, 327; 
indictment, 327 ; punishment, 327; evidence, 327. Riotously demolishing, 
pulling down, or destroying, or beginning to do so, statute, 596; in¬ 
dictment, 597: punishment, 598; evidence, 598. 

Magistrate, information against, in what cases granted, 74. Indictment 
against, for acting in a case where he had no jurisdiction, 582; punish¬ 
ment, 583; evidence, 583. Certihcate of, upon an assault, 91, 445; 
certihcate of, as to a road being in repair, 135; not obeying the order 
of, 584. See “ Atsault." 

Mail, stealing letters sent by, 217; stopping with intent to rob or search, 
218. 

Maiming officers in the army, navy, or revenue, in the exercise of their duty. 
See “ Smuggling.'* 

Maiming cattle. See “ Cattle.*’ 

Malice prepense, express, 411; implied, 412 ; must be alleged in an indict¬ 
ment for murder, 49. How proved, 110. 

Malice within the statute 7 ^8 6. 4, c. 30, immaterial whether it is against 
the owner of the property or otherwise, statute, 325. ^ 

Malicious mischief, 324—^50. Indictment tOr cutting, &c. silk, &c., and 
goods in the loom, &c., 325 ; punishment, 325; evidence, 325. .Indict¬ 
ment for breaking. Sic., warps of silk, &c., or machinery, &c., 326; 
punishment, 326; evidence, 326. Indictment for entering by force a 
building, &c., to commit such offences, 326; puuishmedt,' 326; evidence, 
326. Indictment for destroying threshing machines, or other machines' 
employed in other manufactures, 327 ; punishment, ^27 ; evidenpe, 327. 
Indictment for drowning a mine, &c., 328; punishment, 329 ; evidence, 
329. Indictment for pulling down, &c., airways, &c., pf mines, 329; 
punishment, 329; evidence, 329. Indictment for destroying engines, 
erections, &c., used in mines, 330; punishment, 330; evidence, 330. 
Indictment for destroying a ship with intent to defraud the owner, &c., 
331; punishment, 331; evidence, 331. Indictment for damaging a ship 
with the like intent, 332; punishment, 332 ; evidence, 332. Indictment 
for exhibiting a false signal to bring a ship into danger, 333; punishment, 
333; evidence, 333. Indictment for doing an act tending to the im¬ 
mediate loss of a ship in distress, 333; punishment, 334 ; evidence, 334. 
Indictment for destroying part of a ship, &c., in distress, &c., 334; 
punishment, 334; evidence, 335. Indictment for cutting away, &c., 
buoys, &n., 335 ; punishment, 335 ; evidence, 335. Indictment for cut¬ 
ting down river or sea banks. Sic., 336 ; punishment, 330; evidence, 337. 
Indictment fur throwing down, &c., locks on rivers, &c., 337; punish¬ 
ment, 337; evidence, 337. Indictment for cutting, &c., piles, '^c., in 
river or sea banks, &c.^ 337 ; punishment, 337; evidence, 337. In¬ 
dictment fur opening, or doing injury to 6ood gates, &c., with intent to 
obstruct the navigation of navigable rivers or canals, 338 ; punishment, 
338 ; evidence, 338. Indictment for pdlling down, &c., a public bridge, 
338 ; punishment, 339 ; evidence, 339. Indictment, for injuring a bridge. 
Sic., 339; punishment, 339; evidence, 339. Indictment for destroying 
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a turnpike gdte, &c., 339; punishment, 340; evidence, 340. Indict¬ 
ment for obstructing carriages or engines on a railway, 340; punishment, 
*341 ; evidence, 341. Indictment for breaking down the dam of a fish¬ 
pond, &c., 341 ; punishment, 342; evidence, 342. Indictment for put¬ 
ting lime, &c., into a fish-pond, &c., 342 punishment, 342 ; evidence, 
342. Indictment for breaking down a mill-dam, 342 ; punishment, 342 ; 
evidence, 342. Indictment for killing or maiming cattle, 343 ; punish¬ 
ment, 343; evidence, 343. Indictment for destroying^ hop-binds, 344 ; 
punishment, 345; evidence, 345. Indictment for cutting. &c., trees, 
&c., in parka, 3cc., value above 345; punishment, 346; evidence, 
34ff. Indictment for cutting trees, &c., growing elsewhere, value above 
. £b, 346 ; punishment, 346 ; evidence, 346. Indictment after two pre- 
^ vious convictions for cutting trees wheresoever growing, value Is., 347 ; 

* punishment, 347; evidence, 347. Indictment after a previous conviction 
for destroying plants, &c., in a garden, &c., 348 ; punishment, 348; 
evidence, 348. 

Malt-house, setting fire to, statute, 311 ; indictment, 313 ; punishment, 313 ; 
evidence, 313. Riotously demtilishing, pulling down, or destroying, or 
beginning to do so, statute, 596; indictment, 597; punishment, 598; 
evidence, 598. 

Manganese. See **Mine 

Manslaughter, 410, 440 ; what, 410; involuntary, 410; voluntary, 410 ; 
statute, 440; indictment, 441 ; punuhment, 441. 

Man - traps. See ‘' Spring^guns. ’ ’ 

Manufacture, cutting, breaking, or destroying, or damaging with intent to de¬ 
stroy or render useless any silk, woollen, or cotton goods, or framework- 
knitted piece, stocking, hose, or lace, being in the loom or other process 
of manufacture, statute, 324 ; indictment, 325; punishment, 325; 
evidence, 325. Entering a building by force to commit such offence, in- 
flictment for, 326; purAshment, .326; evidence, 326. Setting fire to 
buildings or crec ions used for carrying on manufactures, statute, 311; 
indictment, 313 ; punishment, 313 ; evidence, 313. 

Mare. See “ Cattle'' 

Marriage, how^irovcd, 135 ; how proved in cases of bigamy, 629. 

Mftrriage of Jews, how proved, 135, 631. 

Marsh, bank or wall of, breaking or cutting down, whereby lands are over- 
fiowed or dixmaged, statute, 336 ; indictment, 336; punishment, 336; 
evidenc^ 337. 

Master of a «iin. See “ Seaman." 

Master may justify a battery, 415 ; or even killing, 415—in defence of his 
servant. 

Mayhem, what is, 453. 

Medical men, when indictable for mnrder, 412. 

Menaces, demanding money, &c., by, with intent to steal the same, statute, 
252; indictment, 263; punishment, 261; evidence, 264. Sending a 
letter demanding money with, statute, 605 ; indictment, 606; punish¬ 
ment, 606; evidence, 606. 

Merchant, applying to his own use money, or securities for money, intrusted 
to him for a specific purpose, statute, 282; indictment, 283 ; punish- 
ment, 283; evidence, 284. t’onverting to his own use any chattel, money, 
or valuable security, or power of attorney, to sell or transfer shares in 
public funds intrusted to him for safe keeping, or for a specific purpose, 
indictment for, 284 ; punishment, 285 ; evidence, 285. 

Metal. See " Fixtures." • 

Mill, setting fire to, statute, 311; indictment, 313; punishment, 313; 
evidence, 313. Riotouslysdemolishing or pulling down, or destroying, or 
beginning to do so, statute, 596; indictment, 597 ; punishment, 598; 
evidence, 598. 
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Mill-pond, dam of, breaking down or destroying, statute, *342; indictment, 
for, 342 ; punishment, 342 ; evidence, 342. 

Mine, stealing the ore of any metal, lapis calaminaris, manganese, mundihk, 
wad, black, cawk, black lead, csal, or cannel coal, or removing it with 
intent to steal it from mines, beds, or veins thereof, statute, 205 ; indict¬ 
ment for, 205; punishment, 205; evidence. 205. Setting fire to'mines 
of coal oi cannd coal, statute, 318 ; indictment, 318 ; punishment, 318 ; 
evidence, 318^ Conveying water into a mine with intent to damage it, 
, statute, 328 ; indictment, 328 ; punishment, 329 ; evidence, 329. Pull¬ 
ing down, filling up, or obstructing airways, waterways, drains, pits, 
levels, or shafts, belonging to mines, indictment, 329 ; punishment, 329; 
evidence, 329. Pulling down or destroying, or damaging with intent io 
render useless any steam engine or other engine for sinking, draining, or 
working mines, or any staith, building, or erection, used in conducting 
the business of a mine, or any bridge, waggon- way, or trunk, for convey¬ 
ing minerals from a mine, statute, 330 ; indictment, 330 ; punishment, 
330 ; evidence, 330. Doing so, or beginning to do so, i iotously, statute, 
596 ; indictment, 597 ; punishment, 598 ; evidence, 598. 

Ministerial officers, informations against, in wW cases granted, 74. 

Misadventure, homicide by, 410; not punishable, 410. 

Miscarriage. See Abortion." 

Mischief. See “ Malicious mischief." 

Misconduct of officers of justice, 582; punishment, 582. Indictment against 
a constable for not conveying an offender to prison, 582 ; evidence, 582. 
Indictment against a magistrate for committing in a case where he liad 
no jurisdiction, 582 ; punishment, 583; evidence, 584. 

Misdemeanors, venue in indictment for, 23. 

Misjoinder of counts, how taken advantage of, 60. 

Misjoinder of defendants, how taken advantage of, 58. 

Misnomer, plea in abatement of, 81; affidavit tC verify it, 82; replication to 
it, 82; evidence to support it, 83. Judgment, 83. Amendment of, at 
the trial, 83. ' 

Money. See “ Coin" ^'Embezzlement," How stated in an indictment, 49 ; 
variance between the statement and proof of, 101. 

Moor-game. See “ Game." ^ 

Moravian. See " Affirmation." 

Mundick. See " Mine." 

Murder, statutes, 403; what, 410; punishment, 403. Indictment for murder 
by stabbing, 405 ; venue, 23; punishment, 405 ; evidence tor the prose¬ 
cution, 406 — 409; evidence for the defendant, 409. Indictment for 
murder by shooting, 429; by throwing a stone, 429 ; by beating, 430; 
by riding over the deceased, 430; by strangling, 430; by drowning, 431; 
by starving, 431; by poison, 432. Indictment against a woman for the 
murder of her child, 433; evidence, 433. 

Murderer, not to be hung in chains, 404; nor dissected, 404. 

Murdravit necessary in indictments for murder, 49. 

Museums, &c., destroying or damaging works of art in, statute, 349. 

Mute, standing, of malice, proceedings upon, 94. 

Mutiny, inciting to, statutes, 539; indictment, 540; punishment, 540; evi¬ 
dence, 540. 

Mystery, addition of, how stated, 28. 


N. 

Name of the defendant, how stated, 28 ; ChriiAian name, 28 ; surname, 28. 

See " Misnomer." ^ , 

Name of the party injured, how stated, 30—36; no addition necessary, 31; 
variance between the statement and proof of it, 100. 
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Naval stores, having in possession, statute, 543; indictment, 547; punishment, 
648 ; evidence for the prosecution, 549 j evidence for the defendant, 549. 
Sm “ Stores.** 

N|ivigable river, lack, sluice, floodgate, or other work on, throwing down, 
levelling, or destroying, statute, 336 ; indictment, 337 ; punishment, 337; 
evidence, 337. Breaking or cutting down the bank or wall of, indictment, 
336; punishment, 336; evidence, 337. Cutting off, drawing up, or 
removing piles, chalk, &c., for securing the bank or wall of a navigable/ 
river, with intent to obstruct the navigation thereof indictment, 337; 
punishment, 337; evidence, 337. Opening iloodgites or doing other 
injury to a navigable river, with the like intent, indictment, 338 ; punish* 
mcnt, 338; evidence, 338. 

Navigable river, stcalingtfrom a ship, barge, or boat on, statute, 249; indict- 
* meat, 249; punishment, 250; evidence, 2.50. 

Navy. See “ S/iip.** 

Navy bills or debentures, stealing, 173. 

Newfoundland, venue in indictments for crimes committed there, 21. 

Newspapers, proof of publication. &c., of, in ca.«es of libel, 520, .528. 

Newspapers, stealing and embezzling, statute, 218; indictment, 222. 

Night, what, in burglary, 297. hat, in offences relating to game, 659. 

Non compos mentis, 11 - 16; kinds of, 12 ; Dementia naturalis, 12; Demen¬ 
tia accidentalis, 12; Dementia affectata, 12; what excuses crimes, 13— 
15. Proceedings upon the trial of persons non compotes, 15. Custody 
of, 16. 

Note for money or payment of money, stealing, statute, 213; indictment, 
214; punishment,214 ; evidence.214. See Embezzlement,'* “ Forgery." 

Notice to produce, in what eases necessary, 113. 

Nuisance, 633—654. Indietmentfor carrying on an offensive trade, 633; pun¬ 
ishment, 634 ; evidcne. 0,6 34. Keeping a common bawdy-house, statute, 
6.35 ; indictment, 636; punishment, 636; evidence, 636. Keeping a 
, common gaming-house, indictment, 637; punishment, 637; evidence, 
637. Highways in general, statute, 638; obstructing a common high- 
• way, iiidictrneiit, 610; puni.shment, 640; evidence, 640. Obstructing 
the navigation of a public river, indictment, 641 ; punishment, 642; evi¬ 
dence, 642. Not repairing a highway or bridge. See “ Bridye," 

“ Highihay." 

NuisanCk., venue in indictment for, 25. 

Nursery-ground. See ** Fruit," ''Roots." 


O. 

Oath of a witness, 154. See " Perjury." 

Oath, unlawful, administering, statute, 534; indictment, 536; venue, 535 ; 
punishment, 536; evidence, 537. Indictment for taking such an oath, 
537 ; punishment, 537 ; evidenre, 537. Administering an oath to commit 
treason or felony, statute, 538; indictment, 538; venue, 538; punish¬ 
ment, 539. Administering or receiving voluntary oaths, statute, 578 ; 
indictment, 579 ; punishment, 579 ; evidence, 579. 

Obliterating or injuring records. See “ Courts of Record^* 

Obscene prints, &c., indictment for selling, 534 ; punishment, 534; evidence, 
534. 

Obstructing officers of the army, navy, or*revenue, in the exercise of their duty. 

* See “ Smuggling." 

Obstructing any engine or carriage using %ny railway, statute, 310; indict¬ 
ment, 340; punishment, 341 ; ctidence, 341. 

Obtaining money, tkc., under false pretences. See " Cheating," "False Pre¬ 
tences." No ground of^cquittal, that, upon an indictment for, the case 
proved amountc to larceny, 295. 
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Office, refusing to execute, 668 ; indictment for refusing to serve the office of 
chief constable, 668 ; punishment, 669; evidence-, 669.. Indictment for 
refusing to serve the office of petty constable, 669. Indictment for re¬ 
fusing to serve the office of overseer of the poor, 670; evidence, 671. ^ 

Office, setting Are to, statute, 311; indictment, 313 ; punishment, 313 ; evi¬ 
dence, 313. Riotously demolishing, pulling down, or destroying, or be¬ 
ginning to do so, statute, 596; indictment, 597; punishment, 598 ; evi¬ 
dence, 598. 

Office copy, in wh^ cases evidence, 129. 

Officers of justice and others, killing, 423—427 ; killing by, 427, 428. As¬ 
saulting in the execution of their duties, statute, 458 ; indictment, 459 ; 
punishment, 459 ; evidence, 459. • 

Officers and others lawfully authorized, assaulting, striking, or wounding, on 
account of the exercise of their duty, in preserving wreck, statute, 456; 
indictment, 456; punishment, 457 ; evidence, 457. 

Officers in the army, navy, or revenue, in the execution of their doty, shooting 
at, 467; maiming or wounding, 469; assaulting or obstructing, 469. 
See “ Smuggling.’* 

Officers of justice, in what cases informations granted agmnst, 74. See 
“ Misconduct.” 

Orchard. See ” Fruit ” ” Roots,** 

Order. See ” Judge's Order” ” Court of Record,” Indictment against a 
constable for disobeying an order of sessions, 584 ; evidence, 585. 

Order for the delivery of goods, or for the payment of money, &c., stealing, 
213; forging, 374. 

Ore. See “ Mine.** 

Outhouse. See ” Arson” ” Tiwelling-house” “ House.** 

Overseer of the poor, indictment for refusing to serve the office of, 670 ; evi¬ 
dence, 671. 

Overt acts of compassing the Queen’s death, 489; of adhering to the 
Queen’s enemies, 495 et ssq. » 

Ox. See “ Cattle.** 

Oyster fishery, using a dredge, net, instrument, or engine, within the limits of, 
indictment, 234 ; punishment, 234 ; evidence, 234. Dragging on the 
ground or soil of, indictment, 234 ; punishment, 235 ; evidence, 235. 

Oysters or oyster brood, stealing, statute, 233 ; indictment, 233 ; pnnishmci^, 
234; evidence, 234. 


P. 


Pale. See ” Fences.” 

Pamphlet, 537. 

Panel. See “ Courts of Record.** 

Papist. See “ Catholic.’* 

Pardon, plea of, 93; in what cases, 93; where to be pleaded, 93 ; in what 
form, 93. The eifect of pardon in restoring competency, 144. 

Parent may be a witness for or against his child, 148; may commit a battery, 
444; or even kill, 410; in defence of his child. 

Parish poor, larceny of goods provided for, bow described, 34. 

Parish register, how proved, and in what cases evidence, 135. 

Park. See ” Deer.** 

Parliament, entries in the journal ofj how proved, and in what cases evidence, 
128. • 
Parliament, false answers at eledions for, 578. 

Parol evidence. See ‘ ‘ Evidence. * * 

Particulars of charge, 685. ^ 

Partners, larceny of property of, how described, 33, 177. 

Partridge. See” Game.” ' • 
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Patents, how proved, 128'. 

Peace officer. Sfe “ Officers'* 

Peers and peeresse.s, how named in an indictment, 28. 

P^ny. See “ Coin." 

Perjury, statute, 564; punishment, 564. The oath must be taken in a judi- 
mal proceeding, 568; before a competent tribunal, 569; deliberately and 
intentionally, 569; and the matter sworn must be material to the subject 
then in question, 569 ; and false, 569. False affirmation of a quaker, 
moravian, or separatist, perjury, 568. Requisites in an indictment for 
perjury, 568; evidence, 102, 129, 156. Indictment for peijury in an 
affidavit to hold to bail, 566; evidence, 571. Indictment for perjury 
upon a trial at the assizes, 573; evidence, 574. Indictment for perjury 
upon a complaint before a magistrate, 575. Particular statutes applicable 
• to perjury, 577. 

Paijury, subornation of, indictment for, 575; punishment, 577; evidence, 577. 

Person, stealing from the, statute, 252; indictment, 261; punishment, 262; 
evidence, 262. 

Personation, 398; personating seamen, &c., entitled to wages, &c., statute, 
398; indictment, 399; puriishment, 399; evidence, 400. Personating 
soldiers, &c., statute, .398; punishment, 399. 

Personating owners of stock, &c., statute, 400; indictment, 400; punishment, 
401; evidence, 401. Personating bail, &c., statute, 401; indictment, 
401; punishment, 401; evidence, 402. 

Personating voters, 402. 

Petty and grand larceny, distinction between abolished, 168. 

Petty treason to be deemed murder, 403. 

Pheasant. See “ Game." 

Pictures. See “ Obscene Prints." 

Pig. See "Cattle." 

Pigeons, stealing, 175. 

Pil^. See “ Canal" "Navigable River." 

Pillory abolished, 576. * 

PirjMjy at common law, indictment for, 264 ; punishment, 265; evidence, 
265. 

Piracy by statute, 267 ; statute, 267. Indictment for piracy attended with 
violence ,^68. 

Pit. Ste “ Mine." 

Place, how stated in indictments, 37 ; if stated as a matter of local descrip¬ 
tion, it must be proved as laid, 41, 98. Variance between the statement 
and pivof of it, in what cases material, 98, 309. Defective statement of, 
how objected to, 39. 

Place, addition of, 29. 

Plant. See "Roots.*' 

Plantation, setting fire to. See "Arson." 

Plea in abatement. See Abatement." 

Plea in bar, 86 ; in what cases necessary or usual, 86. Form of it, 86 ; repli¬ 
cation to it, 86. Similiter, 87. Rejoinder, 87. See Autrefois acquit " 
&c., Pardon." 

Plea to the jinisdiotion. See ^^Jurisdiction." 

Pleading, order and time of, 79. 

Pledge of goods of principal, by factor or agent, statute, 285 ; indictment, 
280 ; j)unishment. 286 ; evidence, 286. 

Plundering a ship in distress, or wrecked, statute, 226; indictment, 227 ; ve- 
*nue, 19 ; punishment, 227 ; evidence, 227. 

Poaching. See **Game." , 

Poison, killing by, 412. Indictment for murder by, 432. Administering, or 
attempting to administer poison, statute, 438 ; indictment, 438 ; punish¬ 
ment, 439; evidence, 43^1. See "Abortion." 

Poll-books of an •election, how proved, 135. 
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Polygamy. See “ 'Bigamy*' 

Pond. See “ F'lsh-pond*’ “ MUl-pond." 

Poor, goods provided for, how described, 34. 

Poor-house, goods and chattels of or in, how described, 34. 

Positive, statements in indictments, &c., must be, 54. 

Possession, criminal, in forgery, 350. 

Post. See “ Fences.*' 

Post-oflfice, servants of, opening or delaying, or stealing or embezzling letters, 
217. See ^^Larceny," ^'Letters." 

Powder. SeeSt^es." 

Power of attorney See “ Forgery." 

Practice of the ecclesiastical courts, how proved, 130. 

Presumptive evidence, 122 ; what, 122 ; violent presumptions, 123 ; probable 
presumptions, 123; light or rash presumptions, 123 ; presumptions of 
law, 121. Cautions to be observed in admitting this evidence, 124. 
Pretences. See “ False Pretences." 

Principal and accessary, 3—10. 

1. Principals in the first degree, who are, 3. 

2. Principals in the second degree, 4—7 ; who are, 4 ; must be present, 

4 ; must participate in the act, 5 ; when to be tried, 6 ; proceedings 
against, 6, 681; statutes affecting, 679 ; indictment, 681; punishment, 
681 ; evidence, 682. 

3. Accessaries before the fact, 7, 8 ; who are, 7 ; must be absent, 7 ; 

means of procurement, 7; in what offences, 8, 687; may be tried 
with or after the conviction of the principal, or for a substantive 
felony, 8, 685 ; statutes affecting, 679. Indictment of, together 
with the principal, 686; venue, 26 ; punishment, 686; evidence, 
688. Indictment of, the principal being convicted, 689 ; venue, 26 ; 
evidence, 689. Indictment of, as for a substantive felony, 690; 
evidence, 690. 

4. Accessaries after the fact, 9—11; who are, 9; who are not, 9,; in 

what offences, 10, 691; when to be tridd, 10, 690; statute affecting, 
690. Indictment of, with the principal, 691; venue, 26; puaish- 
ment, 691 ; evidence, 692. Indictment of, the principal being con¬ 
victed, 693 ; evidence, 693. See" Receivers." ^ 

Principal felon a competent witness against the receiver, 146. 

Prints. See “ Obscene Prints." 

Prison. See “ Breach of Prison." 

Privy seal. See " Forgery." 

Probate of a «ill, copy of, in what cases evidepcc, 130; revocatioi. of the pro¬ 
bate, how proved, 130. 

Process. See “ Courts of Record." 

Process against witne.«ses, 156. 

Proclamation, how proved, and in what cases evidence, 136. 

Proclamation under the Riot Act, 593. Opposing the reading of it, statute, 
594 ; indictment, 594 ; punishment, 595 ; evidence, 596. 

Promissory note, stealing, 213 ; forging and uttering, 368. 

Property, what, 239, 253. 

Prosecutor a competent witness, 145 ; his expenses, in what cases given to 
him, 159. 

Proviso in a statute, when to be stated in pleading, 52; how proved, 105. 
Provocation, killing upon, 416 ; where murder, 416—418 ; where manslaughter, 
416—418 ; cannot be excusable»or justifiable, 416. 

Provoking a nianto send a challenge, indictment for, 604 ; punishment, ^}05 ; 

evidence, 605. o 

Public bridge. See Bridge," , 

Public monuments, statues, &c., destroying or damaging. 349. 

Public stock, stealing any tally, order, or security, entitling to any share in, 
statute, 213; indictment, 214 ; punishment, 214 ; e/idence, 214. 
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Publication of a libel, what, 527 ; how proved, 527, 528. 

Pulse. See “Crop#,” “ Stack." 

Pitnishnaent, where the defendant is already under sentence of transportation 
or imprisonment, 169. 

Purlieu. See “ Deer." 

Purport, meaning of the term in pleading, 47. Variance after it, 103. 


Q. 


Quakef. See Affirmation." 

Quashing indictments, id what cases, 64. Quashing informations, 78. 

Quay, stealing from, statute, 249; indictment, 249; punishment, 250; evi> 
denoe, 250. 

Queen, discharging or aiming, &c., fire-arms, &c., at the person of, statute, 
498; indictment, 499; evidence, 499. Throwing at the Queen, &c.; 
indictment, 499. See “ Treason.” 

Queen’s stores. See "Embezzlement.'^ 


R. 


Rabbit. See “ Conies" “ Game." 

Rack. See '‘^Machinery." 

Rail. See "Fences" "Fixtures." 

Railways, obstructing engines or carriages on, or doing anything to endanger 
passengers by, statute, 340 ; indictment, 340; punishment, 341; evidence, 
341. Meaning of the word “railway,” 340. 

Ram. See " Cattle." 

Rap'c, 480. Ravishing a w*man, statute, 480; indictment, 480; punishment, 
481 ; evidence, 481. Carnally abusing a girl under ten years, statute, 
‘483; indictment, 483 ; puni.-«hment, 483; evidence, 484; carnally abusing 
a girl under twelve and above ten years, indictment, 484; punishment, 
484 ; evi«knce, 484. Assault with intent to commit a rape, statute, 485; 

• indictment, 485 ; punishment, 485 ; evidence, 485. 

Rapuit, necessary in indictments for rape, 49. 

Receivers cannot be indicted as principals in the same indictment, 60. 

Receiving stolen goods, &c.,. statute, 268 ; where the offence of the principal 
is a felony, how to be tried, 268; indictment for, as for a substantive 
felony, 209; venue, 26; punishment, 270; evidence, 270. Indictment 
against a receiver where the offence of the principal is a misdemeanor, 
271; venue, 26; punishment, 272; evidence, 272. Indictment against 
a receiver and principal jointly, 273 ; punishment, 273; evidence, 273. 

Receiving goods stolen from the river Thames, 270. 

Receiving anchors, goods, &c., weighed up, 270. 

Receiving stolen children, statute, 478; punishment, 479. 

Receiving stolen letters, statute, 273; indictment against a receiver of, as for 
a substantive felony, 274; punishment, 274; evidence, 274. 

Recognisances upon an information, 77. 

Recognisances to appear and give evidence, 156. 

Recognisances of Bail. See "Personation." 

Recards, &c., stealing. See " Courts oj Record." 

Records of the Queen’s Courts, how proved, 125; of inferior courts, how 
proved, 130; of the courts in Ireland, how pi*oved, 134. Variance be¬ 
tween the statement and nfalter of proof of record, 101. In what cases 
the record may be amended, 103. 

Recorder, of any ^ofough, &c., act for defining the jurisdiction of, 69; offences 
triable by, 69. 
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Recovery, how proved, 123. 

Re>exainination of witnesses, 166. 

Register, forging. See Forgery.'* 

Register, parish, how proved, and in what cases evidence, 135.- 

Register of the navy, in what cases evidence, 135. 

Rejoinder, form of, 87. 

Relevant allegations, though unnecessary, must be proved, 44, 108. 

Replication to a ple^ to the jurisdiction, 81; to a plea of misnomer, 82; to a 
> plea in bar, 86; to a plea of autrefois acquit, &c., 90. 

Reply, right of Attorney-General to, in what cases, 72; right of counsel for 
prosecution generally, 95. 

Repugnant, statement in indictment must not be, 54. 

Rescue, statute, 559 ; indictment for rescue of a felon from a constable, 560; 
punishment, 561; evidence, 561. 

Restitution when awarded, in forcible entry, 601. 

Restitution of stolen property, statute, 585. 

Return to writ. See “ Courts of Record." 

Return from transportation, statute, 561; indictment, 563; venue, 19, 563; 
punishment, 563; evidence, 564. 

Revenue officer. See “ Officer." 

Reward, in what cases granted to witnesses, 160. 

Reward, taking, under pretence of helping to stolen property, statute, 585; 
indictment, 587; punishment, 587; evidence, 587. 

Riot, 590. Indictment for a riot and assault, 590; punishment, 591; evi- 
dence, 591. Indictment for a riot and tumult, .592; punishment, 502. 
Rioters remaining together one hour after proclamation, statute, 503; in¬ 
dictment, 594 ; punishment, 595; evidence, 596. Riotously pulling down 
or destroying any ehurch, chapel, house, stable, coach-house, out house, 
warehouse, office, shop, mill, malt-house, hop-oast, barn, granary, or 
manufactory, or machinery, nr steam-engine,<,'kc,, used in mines, statdte, 
596 ; indictment, 597; punishment, 598; evidence, 598. 

Rioters, killing, in what cases justifiable, 428. 

Riotously demolishing. See ‘^Riot." 

River. See "Navigable River." ( 

River, bank, or wall, breaking or cutting down, whereby lands arc overflowed;' 
&c., statute, 336; indictment, 336; punishment, 336; evidence, 337. 
Cutting off, drawing up, or removing piles, chalk, &c., fixed for the se¬ 
curity of, indictment, 337; punishment, 337: evidence, 337. 

Road. See “ Highway." 

Robbery, statute, 251; indictment for, with stabbing, &c., 253; punishment, 
253; evidence, 253—259. By a person armed, indictment, 259; punish¬ 
ment, 259 ; evidence, 259; with violence, indictment, 259; punishment, 
260; evidence, 260. Indictment for, 261; punishment, 261; evidence, 
261. Assault with intent to rob, statute, 252; indictment, 262; punish¬ 
ment, 263; evidence, 263. 

Rolls. See “ Court Rolls." 

Roots or plants growing in a garden, orchard, nursery ground, hot-house, 
green-house or conservatory, stealing, or destroying, or damaging with 
intent to steal, statute, 210 ; second offence, indictment, 210 ; punish¬ 
ment, 210; evidence, 211. Destroying or damaging, statute, .348; 
second offence, indictment, 348; punishment, 349; evidence, 349. 
Stealing or destroying, or damaging with intent to steal, medicinal roots, 
plants, &c., growing elsewhere, 173. 

Rooting up trees. See “ TVee." * 

Rule. See “ Courts of Record." 

Rule of court, how proved, and in what cases evidence, 129. 

Running goods. See " Smuggling." 
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Sacrilege. See " Church.'* 

Sailor. See '‘Allegiance,” “ Seamen.’* 

Sanctuary, plea of, abolished, 79. 

Sapling. See “ Tree.” 

Scotch covenanter’s oath, 154. 

Sea, what, within the jurisdiction of the Admiralty, 23, 265 ; offences on, 
venue in indictments for, 21. 

Sea-^ank or sea-wall, freaking or cutting down, whereby lands are overflowed 

. or damaged, statute, 336 ; indictment, 336; punishment, 336 ; evidence, 
337. Cutting off, drawing up, or removing piles, chalk, Ac., fixed for 
securing, indictment, 337 ; puni^ment, 337 ; evidence, 337. 

Seal. See “ Forgery.” 

Seamen, master of a merchant vessel forcing on shore, or refusing to bring home, 
statute, 461; indictment, 462; punishment, 463; evidence, 463; mode 
of trial, 463. 

Second felony. See ” Subsequent Felony.” 

Secondary evidence, 112. 

Security, valuable, what, 213. 

Security for money or payment of money, &c., stealing, statute, 213 ; indict¬ 
ment, 214; punishment, 214 ; evidence, 214. 

Se de/endendo, battery, 444 ; homicide, 415. 

Sedition, 520 Indictment for a seditious libel, 523; punishment, 524 ; evi¬ 
dence for the prosecution, 527 ; evidence for the defendant, 529. In¬ 
dictment for seditious words, 531; punishment, 531; evidence, 531. 

Sending explosive substances, statute, 455; indictment, 455 ; punishment, 
455; evidence, 455. 

Sentence of death, 251. See ” Punishment,” ” Murder.” 

Sentence of the Admiralty Court, how proved, 130; of the Ecclesiastical 
Court, how proved, 129. 

Servants, embezzlement by, 274; indictment for, 275 ; punishment, 276; 
evidenct, 277. Larceny by statute, 193 ; indictment, 194 ; punishment, 
191; evidence, 194. Larceny from, 176. A servant may justify a bat¬ 
tery, 444 ; or even homicide, 415 ; in defence of his master. 

Sessions of the peace, act for defining the jurisdiction of, 69 ; offences triable 
at, 6^ . 

Sewers, cmnmissioners of, property under them, how described, 35. 

Shaft. See “ Mine.” 


Sheep. See ” Cattle.” 

Shilling. See “Coin.” . j. . * 

Ship, stealing from, in port or in a river or canal, statute, 249 ; indictment, 
249 ; punishment, 250; evidence, 250. Plundering or stealing from a 
ship in distress, wrecked, stranded, or cast on shore, statute, 226 ; in¬ 
dictment, 227 : venue, 19; punishment, 227 ; evidence, 227. Impeding 
a person endeavouring to save his life from a ship in distress or wrecked, 
statute, 457 ; indictment, 457 ; punishment, 458; evidence, 438. Set¬ 
ting fire to a ship, statute, 318; indictment, 319; punishment, 319; 
evidence, 319 ; the like, with intent to prejudice the owner of the ship or 
goods, or underwriter, indictment, 320; punishment, 320; evidence, 
320. Destroying a ship with theflike intent, statute, 318 ; indictment, 
331 ; punishment, 331; evidence, 331. Damaging a ship otherwise than 
by fire, statute, 332; indictment, 332; punishment, 332 ; evidence, .332. 
Exhibiting false lights or fignab to bring a ship into danger, statute, 333; 
indictment, 333 ; punijiiment, 333 ; evidence, 333. Doing any act tend¬ 
ing to the jmmediate loss of a ship, statute, 333; indictment, 333; 
punishment, 334 ; evidence, 334. Destroying any part of a ship in dis- 
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tress or wrecked, iadictmeat, 334; punishment, 334; evidence, 335. 
Cutting away, &c., bnoys, &c., or doing any act with intent to cut awaj, 
&c., buoys, &c., belonging to or attached to ships, statute, 335; ik- 
dictnrieut, 335 ; punishment, 335 ; evidence, 335. 

Shipwrecked goods, being in possession of, 174. 

Shooting, murder by, indictment for, 429. Shooting at a person with intent 
to murder, statute, 440; indictment, 447 ; punishment, 447; evidence, 
447. Attempt'ng, by drawing a trigger, or in any other manner,' to 
' shoot at a person with intent to murder, statute, 440 ; indictment, 448 ; 
punishment, 448; evidence, 448. Shooting at a person with intent to 
maim, disfigure, disable, to do some grievous bodily harm, or to prevent 
or resist a lawful apprehension or detainer, statute, 450; indictment, 
454 ; punishment, 454; evidence. 454; attempting to shoot with the 
like intent, indictment, 454 ; punishment, 454 ; evidence, 454. Shooting 
at officers in the army, navy, or revenue, in the exercise of their duty, 
statute, 467 ; iirdictment, 468 ; venue, 19 ; punishment, 469; evidence, 
469. Shooting at a ship, &c., belonging to the navy or revenue, statute, 
467 ; indictment, 624 ; venue, 19 ; punishment, 624 ; evidence, 624. 

Shop, breaking and entering, and stealing in, statute, 246 ; indictment, 
247 ; punishment, 247; evidence, 247. Setting fire to, see ** Arson.'* 
Riotously demolishing; see Riot.” 

Shrub. See “ Tree.” 

Signal. See “ Ship” “ Smuggling,” 

Silk goods in any st^e of manufacture, stealing, statute, 248; indictmenit, 
258 ; punishment, 258 ; evidence, 258. Cutting, breaking, or destroying, 
or damaging with intent to destroy or render useless, silk goods in the 
loom, &c., or other process of manufacture, statute, 324 ; indictment, 
325; punishment, 325; evidence, 325. Cuttiug, &c., or damaging, &c., any 
warp or shute of silk, indictment, 326; punishment, 326; evidence, 
326 ; entering a building by force to commit these offences, indictment, 
326 ; punishment, 326; evidence, 326. 

Similiter, 87, 90. 

Simple h^ceny. See ” Larceny. ' 

Slander. See ” Libel.” Indictment for slanderous words to a magistrate, 
588 ; punishment, 589 ; evidence, 589. 

Sluice. See “ Canal,” ** Navigable River.” 

Smuggling, statute, 619. Making signals to smuggling vessels, statute, 620; 
indictment, 620; venue, 19 ; punishment, 621; evidence, 6‘'1. Being 
armed and assembled for the purpose of assisting in running uncustomed 
goods, &c., statute, 621 ; indictment, 622; venue, 19 ; punishment, 
G23; evidence, 623. Assisting in running uncustomed goods, indict¬ 
ment, 623; punishment, 623; evidence, 623. Shooting at a ship be* 
longing to the navy or revenue, statute, 467 ; indictment, 624 ; venue, 
619 ; punishment, 624 ; evidence, 624. Shooting at officers of the 
army or navy, &c., or officers of the customs employed for the prevention 
of smuggling, statute, 467; indictment, 468 ; venue, 19; punishment, 
469 ; evidence, 469. Maiming or wounding such persons, indictment, 
469 ; venue, 19 ; punishment, 469; evidence, 469. Assaulting or oh- 
structing such persons, statute, 469; indictment, 470; venue, 19; 
punishment, 470; evidence, 470. Being found in company with four 
others, with goods liable to foitfeiture, statute, 625 ; indictment, C25; 
venue, 19; punishment, 625 ; effidence, 625. Being found armed Vtear 
a navigable river, indictment. 625; punishment, 626 ; evidence, 626. 

Snare. See “ Conies,” “ Deer” “ Hares.” ^ 

Sodomy, statute, 485; indictment, 485 ; punishment, 486 ; evidence, 486. 
Assault with intent to commit, ii;dictcaent,*'f87; punishment, 487 ; evi¬ 
dence, 487. 

Soldier. See ”Allegiance.” 
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Soliciting a man to commit an oficace, indictment for, 693; punishment, 
693; evidence, 693. 

Solitary confliietnent, general provision as to, 169. 

Son assault detneme, 444. 

South Sea bonds, stealing, 173. 

Sovereigns. See “ Com.'* 

Special plea. See AbatementAutrefois Acquit, frc.,” ** Jurisdictim'f 
“ Pleas in Bar** 

Special venue. See “ Place** 

Si)ring-guns, setting, statute, 664 ; indictment, 665 ; punishment, 665 ; evi¬ 
dence, 665. 

Stabbing, indictment ibr murder by, 405. Stabbing, cutting, or wounding, 

* with intent to murder, statute, 438 ; indic.ment, 449; punishment, 449 ; 

• evidence, 449. Stabbing, cutting, or wounding, with intent to maim, 
disdgurc, disable, to do some grievous bodily barm, or to prevent or re* 
sist lawful apprehension or detainer, statute, 450; indictment, 450; 
punishment, 451; evidence, 451. 

Stables, setting fire to, see “Arson.** Riotously demolishing, see “Riot.** 
Stacks of corn, grain, pulse, tares, straw, haulm, stubble, furze, heath, fern, 
hay, tuif, peat, coals, charcoal, or wood, or any steer of wood, setting 
fire to, statute, 321 ; iud\ctment, 322 ; punishment, 322; evidence, 
322. 

Stage coaches, furious driving of, statute, 654; indictment, 654; puniiShment, 
655 ; evidence, 655. 

Staith. See ‘ ‘ Mine. * * 

Standing mute, 93. 

Starving, murder by, indictment for, 431. 

State. See “Acts of Slate,** 

Statement. See “ Indictment,** 

Statutes, in what case to be prov<*d, and how, ■ 125. Certainty required in 
indictments on statutes creating offenres, 50 ; or imposing a higher dc- 
• gtee of punishment, 50. Proviso and exception in a statute, when to be 
stated in pleading, 52 ; how proved, 105. 

Stealing, “ Larcat^.’* 
j Stealing children, 485. 

Steam-engine. See “ Machinery,'* “ Mine.** 

Stile. See “ Fences.’* 

Stock, public, stealing tallies, orders, or securities, entitling to any share in, 
statu^, 213 ; indictment, 214 ; puuishineut, 214 ; evidence, 214. 

Stock. See “Fonjery." 

Stockings in the loom, &c., or other process of manufacture, entting, break¬ 
ing, or destroying or damaging with intent to destroy or render useless, 
statute, 324; indictment, 325 ; punishment, 325 ; evidence, 325. Enter¬ 
ing a building by force to commit such oflence, indictment, 326; punish¬ 
ment, 326 ; evidence, 326. 

Stores. Embezzling or stealing the Queen’s stores, (ammunition, sails, cord¬ 
age, or naval or military stores), statute, 541; indictment, 512 ; punish¬ 
ment, 512 ; evidence, 543. Setting fire to them, see “ Burniny.’* 
Store.s, naval, having in possession, statute, 543 ; indictment, 547; punish¬ 
ment, 548 ; evidence, 548. 

Strangling, indictment for murder by, 430. 

Straw. See “ Stack.** f 

Stifiking. See “Assault,** “Beating.'* 

Subjection to the power of others, in whutacases an C-tcuse for crime, 16. 
Suburnutton of perjury, indiittuient for, 575; punishment, 577 ; evidence, 

Subpoena, 157. Subpatnc^ucesvecm, 157. 

Subsequint feloAy*, statute, 694; indictment, 695; 'punishment, 695; evi¬ 
dence, 696. • 
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Suflbeate, attempt to, indictment for, 446; punishment, 447; evidence, 447. 
Sui geon. See * * Medical Man .' ’ 

Surname of the defendant in an indictment, 26. 

Surplh&ai>e, what may be rejected as, 42, 54, 108. 

Surveys, public, 135; private, 135; how proved, 135. 

Swaub, stealing, 174. 


Tackle. See ‘ ‘ Machinery . ’ ’ 

Taking, what, to constitute larceny, 182; actual, 182; constructive, >83— 
192. 

Tally, entitling to any share in public stock, stealing, statute, 213; indictment, 
214; punishment, 214; evidence, 214. 

Technical terms, what, necessary in an indictment, 49. 

Tenant in common, or joint tenant, by taking the thing in common from his 
cO'tenant, in what cases guilty of larceny, 182. 

Tenor, implies a literal copy, 47. Variance after it, 103. 

Terriers, how proved, 136. 

Testamentary paper. See “ Will.'* 

Threatening letter, sending or delivering a letter, demanding money, statute, 
60); indictment, 606; '|.anishment, 606; evidence, 606. Sending a 
letter threatening to accuse another of a crime, with intent to extort 
money, &c., from him, statute, 605; indictment, 608; punishment, 609; 
evidence, 609. Sending a letter threatening to kill or burn, &c., statute, 
609; indictment, 609; puni»hment, 610; evidence, 610. 

Threatening to accuse a man of a crime, statute, 605; indictment, 607; pun¬ 
ishment, 608; evidence, 608. 

Threshing machine, cutting, bi caking, or destroying, or damaging with intent 
to destroy or render useless, statute, 327; in^ctment, 327 ; punishment, 
327; evidence, 327. 

Timber. SeeBurning." 

Time, how stated, 37. How proved, 96. 

Toll-house. See “ Turnpike." 

Tombstone, inscription on, how proved, and in what cases evidence, 136. 

Trade, buildings used fur the purpose of carrying on, setting fiic to, statute, 
311 ; indictment, 313; punishment, 313; evidence, 313. 

Training to arms, within wjmt time the indictment must be preferred, 61. 

Traitorously, requisite in an indictment for treason, 49. *• 

Transportation, leturning from, statute, 561; indictment, 5G3; venue, 563; 
punishment, 563; evidence, 564. 

Traverse of an indictment, in what cases allowed, 67. 

Traverse. See “ General Traverse." 

Treason, high, 488 -498. Indictment for compassing the Queen’s death, 
488 ; venue, 25 ; overt acts, 489 ; evidence, 490. Indictment for levying 
war, 192; evidence, 493. ludictmeut for adhering to the Queen's 
enemies, 194 ; overt acts, 495 ; what an adhering, 495 ; who an enemy, 
49*‘i; evidence, 496. Indictment for treason on slat. 36 G. 3, c. 7, s. 1, 
4-Jj. Di-scharging or aiming, &c., fire-arms, &c., at the Queen’s person, 
statute, 498 ; indictment, 499; evidence, 499; throwing at the Queen, 
indictment, 499; evidence, 499. Aiders and abettors in high treason, 
491. There are no accessaries, ?11 are principals, 687. 

Tree, sapling, shrub, or underwood, growing in parks, pleasure grounds, |;ar- 
dens, orchards, or avenues,cor grounds adjoining to or belonging to a 
dwelling-house, value above jfe'l-i-stealin ,, cutting, breaking, rooting up, 
or otherwise destroying or dama«<^ z^ith intent to .steal, statute, 206; 
indictment, 206; puniahment; ^'^'evidciifce, 207. Cutting, breaking, 
barking, rooting up, or otherwise destroying or duinijging, statute, 345 ; 
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indictment, >345; punishment, 346; evidence, 346. The like growing 
elsewhere, value stealing or cutting, &c., with intent to steal, statute, 
206; indictment, 207; punishment, 207; evidence, 207. Catting, break> 
ing, barking, &c., statute, 346; indictment, 346; punishment, 346; evi¬ 
dence, 346. The like wlieresoever growing, value 1«., stealing, first and 
second offence, statute, 208; indictment for the third offence, 208; pun¬ 
ishment, 209; evidence, 209. Cutting, breaking, barking, &c.,'third of / 
fence, statute, 347; indictment, 347; punishment, 348; evidence, 348. 

Trench. See Mine.** • 

Tumult. See **Riot.** • 

Turn^dke gate, wall, chain, rail, post, bar, or .other fence, belonging to a turn¬ 
pike g'^.te, or house, building, or weighing engine, throwing down, levelling, 
or destroying, statute, 339; indictment, 340; punishment, 340; evi- 
• dence, .340. 

Turnpike road, property belonging to, how described, 35. 

Turnpike i oad, fine for non-repair of, 638. 


U. 


Underwood. See *' TVee.** 

Underwriter. See “ Ship.'* 

Unknown person, goods of, or injury to the person of, how described in an 
indictment, 36 ; evidence to support it, 175. 

Unlawful oath. See “ Oath." 

Unnatural offence. See"Sodomy.*' 

Utensil. See “ Pixt--A.re.’* 

Uttering. See “ Coin." Forgery.** 


V. 

Valuable security, what, statute, 213; indictment for stealing, 214; punish¬ 
ment, 21il; evidence, 214. 

^alue, variance in pleading, and proof, in what cases material, 48, 100, 175. 

Variance hi tween the pleading and proof, in time, 40, 96 ; in place, 40, 97, 
172; in the name of the paity injured, 100; in the offence charged, 42, 
99; in matters of record, 46, 101; in written instruments, 46. 102; a 
mere- nteral variance, not material, 40, 102 ; in words, 48, 104 ; .as to 
goods, 48, 99, 170 ; as to value of sums of money, 49, 101, 170. 

Variance, in what case-, and when amended, 103. 

Vegetable. See "Fruit." 

Venue, gener.nl rule, IB; in indictments for extortion, 19; for plundering 
wrecks, 19; for assaulting, &c., officers of the excise, and for offences 
against tiic customs, 19; for robbing mails, stealing letters, and embez¬ 
zling notes, 19 ; for endeavouring to seduce soldiers from their ullugiance, 
19; for forgery, 19; for offe-iices against the stamp duties, 20; for 
coining, 20; for bigamy, 20; for escapes, &c., 20; for returning firm 
transportation, 20; for embezzlements in the public service, 20 ; for 
felonies, &c., in Wales, 20; for offences withiti the county of a city, 20; 
for oflences committed out of the realm, 21 ; for offences on the high 
^seas, 21 ; for forcing sailors on shoij, iSiC.,23; for murder or manslaughti r, 
where the act anit death are in difSrent countries, &c., 23; for offences 
on the boundaric.s of counties, or iVgufi in one county and conijileted in 
another, 24; where the doi|e in one county, and the goods are 

carried into another, ^ ; nj^^fences committed during a journey or 
voyage, 25 ; for treason,^5 ; fo^Bppiraciesand other misdemeanons, 25 ; 
for cmbezzlediflnt, 26 ; against aJ^e.- saries before the fact, 26; against 
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accessaries after the fact, 26; against receivers, 26. JSee the Aifftrent 
title*. 

.Vessel. See “ Ship** 

Violent presumptions, 123. See ** Presumptive Evidence," 

Voluntary escajM, indictment for, 552. 

Voluntary manslaughter, 410. 

Voluntary oaths, 578. See “ Oath.** 

Voyage. (See 

W. 


Wad.’ See Mine." 

"Waggon-way. See "Mine." 

Wales, venue in indictment for eiFencer committed in, 20. 

Wall. See "Fence." 

Wall of the sea. See "Canal" "Marsh" " River " Sea." 

War, articles of, how proved, 137. 

War, levying, 492 ; direct, 493 ; constructive, 493. Indictment for levying 
war, 492 ; evidence, 493. 

Warehouse, breaking and entering, and stealing in, statute, 246 ; indictment, 
247 ; punishment, 247 ; evidence, 247. Setting fire to, see "Arson." 
Riotously demolishing, see " Riot." 

Warrant for the payment of money, stealing, 213; forging and uttering, 
368. 

Warrant for the delivery of goods, stealing, 213 ; forging and uttering, 386. 

Warrant of attorney. See " Courts of Record" “ Forgery." 

Warren. See "Coney." 

Water-way. See " Mine." 

Way. See " Highway." 

Weighing-engine. See " Turnpike." o 

Wharf, stealing from, statute, 219 ; indictment, 250; punis-hment, 250 ; evi¬ 
dence, 251. 

Wife, in what cases excused by the coercion of her husband, 16, 17. Cannot 
be a witness for her husband, 147. In what cases she may be a witness 
against him, 148. She cannot be guilty of larceny, by taking the goodf 
of her husband, 182. She may justify a battery, 444 ; or even a homi- 
cide,»415 ; in defence of her husband. 

Will. See " Foigery." 

Will, codicil, or other testamentary instrument, stealing, dcstroyftig, or con¬ 
cealing, statute, 202 ; indictment, 202 ; puln^hmcllt, 203 ; evidence, 203. 

Will of lands, how proved, 140; copy of a probate of a will, in what cases 
evidence, 130. 

Witness. See “ Evidence." Two witnesses necessary in high treason not 
relating to the coin or seals, 156 ; and in perjury, 156 ; in all other cases 
one witness is sufficient, l.')6. 

Wood, setting fire to. See "Arson." 

Wood, stack of. See " Stack." 

Wood-work. See “ Fixtures." 


Woollen goods in the loom, &c., or other process of manufacture, cutting, 
breaking, or destroying, or damaging, with intent to destroy or render 
Useless, statute, 324 ; indictment, 325 ; punishment, 325 ; evidence, 
325 ; cutting, &c., or damagingShmy warp or shute of, indictment, 326; 
punishment, 326 ; evidence, 32% entering a building by force, to com¬ 
mit such offences, indictment;, 3^; punishment, 326 ; evidence, 326. 


Words. See “ Sedition" “ 

490. 


SiandetY* “ Vq 
490. » 

Works of art in museums, &c., desti|!^^g or daWging, 349. 


In what cases treason, 
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Worship. See*^ Disturbing.'*' 

Wounding. See Deer^fteepers,” ''Officer*’ "Stabbing.** 

Wreck. See " Officer"." Ship" " Shipwrecked Goods." 

Writ. See " Courts of Record.” 

Writ, how proved, 127. 

Writings, in what cases treason, 490. 

Written instruments, how stated in indictments, &c., 46 ; how proved if under 
seal, 138; how, if not under seal, 140. See "Var^nce." 


FINIS. 
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